Go  ogle 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non- commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 


Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  /  /books  .  google  .  com/ 


1/ 


L.L. 


1)    l^<;  o,\ 


I 


A 

ON  THB 

PRACTICE 

OP  THB 

HIGH  COURT  OF  CHANCERY, 

WITH  SOME 

PRACTICAL  OBSERVATIONS 

ON 

Vlfaliing0  in  tfiat  <!rourt. 


BY  EDMUND  ROBERT  DANIELL,  F.R.S. 

BARRISTER  AT  LAW. 


IN  TWO':VOLUMES. 
VOL.  I. 


LONDON: 

3.  &  W.  T.  CLARKE, 

LAW  BOOKSELLERS  AND  PUBLISHERS, 
PORTUGAL^TBEET,  LINCOLN'8-INN. 

1837. 


L    £<^^     ft  2i 

(A 


L.  L. 


r 


Ik 


I 


PREFACE. 


Whatbver  apology  may  be  due  to  the  Pro- 
fession for  the  manner  in  which  the  work  has 
been  executed,  the  Author  does  not  conceive 
that  he  is  called  upon  to  offer  any  for  the  pub« 
lication  of  a  new  Treatise  on  the  Practice  of  the 
Court  of  CSiancery.  The  want  of  such  a  Treatise, 
on  a  more  extended  scale  than  those  hitherto 
published,  has  long  been  acknowledged ;  and  the 
writer  feels,  that  in  undertaking  one,  he  is  only 
complpng  with  the  wishes  of  the  Profession. 
Whether  the  ensuing  pages  will  supply  the 
want  which  has  been  felt,  is  not  for  him  to  say ; 
indeed,  when  he  compares  what  he  has  accom- 
plished with  the  previous  notions  which  he  had 
formed  in  his  own  mind  as  to  the  requisites  of  a 
good  book  of  practice,  it  is  with  unfeigned  diffi- 
dence that  he  commits  his  work  to  the  Public. 
He  trusts,  however,  that  if  he  has  not  performed 
all  that  he  aimed  at,  his  endeavours  to  throw 
light  upon  this  complicated  subject  will  not  have 
proved  f^ntirely  ineffectual. 
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PREFACE. 


The  object  which  the  Author  has  had  in  view 
has  been  to  lay  before  the  reader,  not  merely 
the  abstract  rules  of  practice,  collected  from  the 
text-books  and  marginal  notes  of  reports,  but 
to  show,  as  far  as  could  be  done,  the  principles 
upon  which  the  various  rules  have  been  framed, 
and  to  point  out  how  far  those  principles  have 
been  followed  up  in  the  decisions  to  be  found  in 
ttie  reported  cases.  He  has  also  endeavoured 
to  bring  under  the  eye  of  the  practitioner  the 
several  alterations  and  modifications  which  have 
been  made,  in  the  course  of  proceeding,  by  the 
numerous  Statutes  and  Orders  of  Court  which 
have,  of  late  years,  been  framed,  and  to  show 
how  far  those  alterations  and  modifications  are 
consistent  with  the  ancient  practice  and  the 
principles  by  which  it  was  governed.  In  doing 
this,  he  has  drawn  largely  from  the  excellent 
work  of  Lord  Chief  Baron  Gilbert,  and  from  the 
older  text-books  and  the  modem  editions  of 
them,  as  well  as  from  several  of  the  more  recent 
publications.  In  referring  to  text-books  for  infor- 
mation, he  has  been  careful  to  avoid  citing  them 
in  any  case  where  the  authorities  upon  which 
they  proceeded  were  accessible,  without  a  careful 
inspection  and  collation  of  such  authorities ;  and 
he  can  venture  to  assure  the  Profession  that 
there  are  few,  if  any,  of  the  numerous  cases 
cited  and  referred  to  in  the  following  Treatise 
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which  have  not  been  carefully  exaniined  by 
hunself ;  and  that  he  has  also^  in  every  instance 
in  which  there  has  appeared  any  doubt  as  to  the 
correctness  of  the  report,  made  it  a  rule  to  refer 
to  the  statement  of  the  case  in  the  Regis- 
trar's book.  In  discussing  the  modem  altera- 
tions which  have  taken  place  under  the  new 
Orders  and  Statutes,  he  has  not  always  had  the 
advantage  of  reported  cases  for  his  guidance, 
he  has,  however,  derived  considerable  assistance 
from  the  Report  of  the  Commissioners,  ap- 
pointed in  the  year  1824,  to  inquire  into  the 
Practice  of  the  High  Court  of  Chancery,  and  of 
the  explanatory  paper  annexed  to  that  document. 
He  has  also  derived  much  useful  information 
from  the  notes  and  explanations  in  Mr.  Jemmett*s 
edition  of  Sir  Edward  Sugden's  Acts.  The  same 
sources,  however,  have  not  supplied  information 
as  to  all  the  recent  Statutes  and  Orders ;  and 
in  such  cases  he  has  had  no  alternative  but 
to  state  the  alteration  which  has  taken  place 
without  comment,  or  to  offer  the  result  of  his 
own  reasoning  and  conjectures  upon  them. 

With  regard  to  the  "  Practical  Observations 
on  the  Pleadings  in  the  Court,"  which  are  incor- 
porated in  the  following  Treatise,  the  Author 
owes  it  to  some  of  his  friends,  for  whose  judg- 
ment he  has  the  highest  respect,  to  say,  that  it 
is  contrary  to  their  opinions  that  he  has  ven- 
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tured  to  introduce  them.  It  must,  however,  be 
admitted,  that  it  is  extremely  difficult  in  a  work 
of  this  nature  to  separate  pleading  from  prac- 
tice :  many  points  in  each  are  so  intimately 
connected  with  or  arise  out  of  the  other,  that  it 
is  scarcely  possible  to  shew  the  precise  line  of 
demarcation;  besides  which,  the  writer  has 
himself,  in  the  course  of  practice,  so  frequently 
fidit  the  want  of  some  book  which  should  give 
him  information  as  to  many  of  the  practical 
points  connected  with  pleading,  which  every 
Chancery  pleader  is  supposed  to  have  learnt  in 
the  Draftman*s  office  where  he  has  acquired  his 
rudiments,  and  which  for  that  reason  are  never 
mentioned  in  any  of  the  books  of  practice  or 
publications  upon  pleading,  that  he  cannot  but 
expect  that  the  incorporation  in  the  following 
Treatise  of  such  observations  upon  those  points  as 
his  own  limited  experience  and  the  communica- 
tions of  his  friends  have  enabled  him  to  collect, 
will  be  as  acceptable  to  the  Profession  in  general, 
and  to  the  junior  branches  of  it  in  particular,  as 
it  would  have  been  to  himself.  The  same  expec- 
tation has  induced  him  to  make  an  attempt  to 
reduce  into  some  order  the  various  points  and 
decisions  which  occur  upon  the  intricate  subject 
of  "Parties" 

The  general  plan  adopted  in  the  following 
pages  has  been  (after  pointing  out  the  per- 
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sons  by  and  ftgtdnst  whom  a  suit  in  CSian- 
eery  may  or  may  not  be  instituted,  with  the 
peculiarifieB  in  point  of  practice  attached  to 
each  description  of  party  Utigant,  and  showing 
who  the  partiee  are  that  must  necessarily  be 
brought  before  the  Court  in  each  case,)  to  trace 
a  suit  in  equity  from  its  commencement  to  its 
termination,  detailing  aU  the  practical  points, 
whether  relating  to  pleading  or  to  practice, 
which  may  arise  in  every  stage  of  the  proceed- 
ing. In  doing  this  he  has  endeavoured  to  dis- 
cuss fully  every  point  as  it  occurs,  so  that  each 
chapter,  and  each  section  of  every  chapter,  may 
set  before  the  reader  the  whole  law  upon  the 
subject  of  which  it  treats.  By  this  means  he  has 
avoided  the  necessity  of  making,  perpetuaUy, 
"  prospective  references,"  which  frequently  occa^ 
sion  confusion,  and  are  alwajrs  inconvenient  to 
the  reader.  The  course  thus  pursued  may  some- 
times have  led  to  repetitions ;  but  it  is  hoped 
that  the  instances  in  which  it  has  done  so  will 
not  be  found  very  numerous. 

There  only  remains  to  the  writer  the  agreeable 
task  of  returning  his  sincere  thanks  to  his  pro- 
fessional friends  for  the  assistance  which  he  has 
received  from  them  in  the  course  of  his  work. 
He  has  also  to  express  his  gratitude  to  the 
Officers  of  the  CJourt,  to  whom  he  has  had  occa- 
sion to  apply  for  information  upon  points  arising 
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within  their  respective  departments,  for  the 
readiness  with  which  such  information  has  been 
communicated.  In  the  Registrar's-office,  parti- 
cularly, he  has  met  with  attentions,  which  he  is 
most  happy  to  acknowledge ;  and  he  feels  that 
he  is  adding  much  to  the  value  of  his  work  when 
he  states  that  he  is  indebted  to  the  kindness  of 
Mr.  CJolville  for  much  useful  and  valuable  infor- 
mation. 


Lincoln's-Inn,  ^ 
AfflrcA  6,  1837./ 
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62,  line  8,  for    overruled,"  read  "  allowed." 
127,  line  30,  dele  "  not." 
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—  note  (b)y  for    post,"  read  "  ibid,  363." 
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OF  THE  COMMENCEMENT  OF  A  SUIT. 

^  SUIT  in  the  Equity  side  of  the  Court  of  Chancery  Is  By  English  Dill. 

commenced  by  preferring  a  petition,  containing  a  statement  of 

the  plaintiff's  case,  and  praying  the  relief  which  he  considers 

himself  entitled  to  receive.     This  petition,  when  preferred 

by  a  subject,  is  called  in  the  old  books  an  English  Bill^ 

by  way  of  distinction  from  the  proceedings  in  suits  within  the 

ordinary  or  common-law  jurisdiction  of  the  Court,  which  till 

the  statute  of  4  Geo.  2,  c.  26,  were  entered  and  enrolled  mora 

anciently  in  the  French  or  Norman  tongue,  and  afterwards  in 

Latin,  and  is  usually  addressed  to  the  Lord  Chancellor,  Lord 

Keeper,  or  Lords  Commissioners  for  the  custody  of  the  Great 

Seal  (a),  unless  the  seals  are  in  the  King's  hands,  or  the 

Chancellor  himself  be  the  suitor,  in  which  case  the  bill  is 

addressed  to  the  King  himself  (6). 

If  the  suit  is  instituted  on  behalf  of  the  Crown,  or  of  those  By  Informatioii. 
who  partake  of  its  prerogative,  or  whose  rights  are  under  its 
particular  protection,  such  as  the  objects  of  a  public  charity,  the 
matter  of  complaint  is  offered  to  the  Court,  not  by  way  of  peti- 
tion, but  of  information  (c),  by  the  proper  officer,  of  the  rights 
which  the  Crown  claims  on  behalf  of  itself  or  others,  and  of 
the  invasion  or  detention  of  those  rights  for  which  the  suit  is 
instituted  (d).  This  proceeding  is  then  styled  an  information. 
The  rules  of  practice  incidental  to  these  two  methods  of  in- 
stituting a  suit  in  Equity  differ  so  little  from  each  other,  that 
in  the  ensuing  Treatise  what  is  said  with  respect  to  the  one 
may  be  considered  as  applicable  to  both,  unless  where  a  dis- 
tinction is  specifically  pointed  out. 

(a)  Ld.Red.7.  (c)  U.  Red.  7. 

(ik)  Ld.  Red.  7.  (d)  Ld.  Red.  18 ;  2  West.  Symb.  104. 
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Of  the  Commencement  of  a  Suit, 


By  Petitions.  There  are  other  methods  of  commencing  proceedings  in  the 
Court  of  Chancery,  namely,  by  petitions,  in  cases  of  infancy,  or 
under  particular  Acts  of  Parliament,  the  practice  with  regard  to 
which,  as  well  as  with  regard  to  petitions  addressed  to  the 
Lord  Chancellor  in  his  character  of  custodies  of  idiots  and 
lunatics,  will  be  the  subject  of  future  chapters;  but  for  the 
present  I  shall  confine  my  observations  to  the  practice  arising 
out  of  the  ordinary  proceedings  by  bill  or  information ;  and  in 
doing  this  I  shall  endeavour,  first,  to  trace  a  suit  in  all  its 
regular  stages,  from  the  bill  to  the  final  decree  ;  I  shall  then 
proceed  to  the  consideration  of  the  points  of  practice  which 
arise  from  incidental  occurrences,  and  from  interlocutory  appli- 
cations. As  a  preliminary  step,  however,  I  shall  first  point 
out  the  persons  by  and  against  whom  a  suit  may  be  instituted, 
with  the  peculiarities  of  practice  applicable  to  each  description 
of  persons ;  and  shall  then  direct  the  practitioner's  attention 
to  the  parties  whom  it  may  be  necessary  for  him  to  bring  before 
the  Court,  in  order  to  entitle  the  plaintiff  to  obtain  the  decree 
which  he  seeks. 
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CHAP.  II. 

OF  THE  PERSONS  BY  WHOM  A  SUIT  MAY  BE  INSTITtTTED. 

Sect.  I. — The  King*8  Attorney -general. 

It  is  a  general  rule,  subject  to  very  few  exceptions,  that  All  penons  may 
there  is  no  sort  or  condition  of  persons  but  may  sue  in  the       "'"•^"''J' . 
Court  of  Chancery,  and  this  extends  from  the  highest  person 
in  the  State  to  the  most  distressed  pauper. 

The  King  himself  has  the  same  right  which  a  subjec  t  has.  The  King, 
to  institute  proceedings  in  his  own  Courts  for  the  assertion  of 
any  right  which  he  claims,  either  on  behalf  of  himself  or  others, 
and  the  same  principles  which  entitle  a  subject  to  the  assist- 
ance of  a  court  of  equity,  to  enable  him  to  assert  his  legal 
rigrhts,  are  equally  applicable  to  the  Sovereign.  Thus  a  suit 
may  be  instituted  on  behalf  of  the  Crown  to  have  the  benefit  of 
a  discovery  from  persons  charged  to  be  aliens  of  the  place  of 
their  birth,  in  order  to  assist  him  in  a  commission  to  inquire 
into  their  lands,  with  the  view  of  seizing  them  into  his  hands 
by  inquisition  (a).  For  the  same  reason,  where  an  office  can- 
not be  found  for  the  Crown  without  the  aid  of  a  Court  of  Equity, 
the  Court  will,  at  the  suit  of  the  Crown,  interfere  to  restrain 
the  commission  of  waste  in  the  mean  time  (b). 

U  is  said,  that  the  King  is  not  bound  to  assert  his  rights  in   s„e 

any  particular  Court,  but  that  he  may  sue  in  any  of  his  Courts  *ny  Court, 
which  he  pleases,  without  reference  to  the  question  whether 
the  subject  matter  of  his  suit  is  such  as  comes  within  the  pecu- 
liar jurisdiction  of  such  Court  (c).  Thus  he  may  have  a  quare 
impedit  in  the  King^s  Bench  (J),  or  he  may  elect  to  sue  either 
in  a  Court  of  Common  Law  or  in  a  Court  of  Equity.  In  a  suit 
which  was  commenced  in  Chancery  by  the  Attorney-general 
on  behalf  of  the  King  and  Lord  Hunsdon,  as  the  King's 

(•)  Attorney-gentfal  v.  Du  Pies-      (e)  11  Rep.  C8  B.;  Ibid. 75  A.; 
m,  1  Bro.  P.  C.  415-19.  Plowden,  236.  240. 244. 

(6;  2  Ves.  286.  (d)  11  Rep.  68  B. 
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Persons  by  whom  a  Suit  may  be  instituted: 


Id  what  Court*,  farmer  for  the  manor  of  West  Thoresley  and  Castleby,  in  the 
county  of  York,  against  the  Duchess  Dowager  of  Arundel  and 
others,  a  decree  was  pronounced  for  the  King,  although  the 
King  had  a  good  title  at  law,  as  appears  by  the  report  of  Sir 
H.  Hobart,  who  as  Lord  Chief  Baron  assisted  the  Lord  Chan- 
cellor (f)  ;  and  in  Attorney -general  v.  Vernon  (J"),  a  patent 
of  lands  was  set  aside  as  unduly  obtained,  by  information  in 
equity.  In  both  these  cases,  however,  there  were  equitable 
grounds  alleged  for  instituting  the  proceedings.  In  the  former 
case,  the  cause  alleged  was,  that  the  deeds  whereby  the  estate 
came  to  the  party  under  whose  attainder  the  Crown  claimed, 
were  suppressed  or  withheld  by  the  defendants  ;  in  the  latter 
case,  fraud  and  surprise  were  charged  as  grounds  of  relief. 
There  seems,  however,  to  be  no  doubt  but  that  the  King  may 
proceed  in  questions  relating  to  the  property  to  which  he  is 
entitled  in  right  of  his  Crown,  either  in  a  Court  of  Law  or  in 
a  Court  of  Equity,  and  that  where  he  has  caused  a  Court  of 
Equity  to  be  informed  that  an  intrusion  has  been  committed  on 
his  land,  although  no  matter  of  equitable  jurisdiction  has  been 
stated,  yet  the  information  will  be  entertained:  but  in  such 
cases,  if  any  question  of  law  arises,  the  Court  will  put  it  in  the 
course  of  trial  by  a  Court  of  Law,  and  will  retain  the  information 
till  the  result  of  such  trial  is  known  (g).  In  general,  however, 
suits  on  behalf  of  the  Crown  are  instituted  in  the  Court  which, 
by  its  constitution,  is  most  properly  adapted  to  the  case  ;  and 
Infonnations  re-  Court  of  Exchequer  being  the  general  Court  for  all  business 
d*R  ^^^^i"^?  ^  King's  revenue  or  property,  the  practice  is,  that 
vennes  of  the  *  proceedings  relating  to  the  property  of  the  Crown,  whether 
King  are  usually  at  common  law  or  in  equity,  should  be  instituted  there.  Many 
intheExcbe-  ,  .      ,     ,    ,     .       ,  .  ,  j- 

quer.  cases,  however,  occur  in  the  books  m  which  proceedmgs 

relating  to  the  rights  of  the  Crown  have  been  commenced  in 
the  Court  of  Chancery;  but  they  are,  in  general,  confined  to 
cases  of  purpresture  or  nuisance,  or  other  matters  where  the 
Where  a  Relator  proceedings  have  been  commenced  at  the  relation  of  indivi- 
Si^ma™be      ^^^»y  who,  as  they  are  considered  responsible  for  the  coste 
brought  iQ  either 

court  («)  The  King  v.  The  Countesa   Prince  of  Wales  v.  Sir  J.  St.  Aubyn, 

Dowager  of  Arundel,  Hob.  131.         Wightw.  167,  and  the  cases  there 
(/)  1  Vem.  277.  370  ;  2  Ch.  R.   cited ;  vide  itiam  Attomey-general 
353.  S  C.  V.  The  Mayor  of  Plymouth,  ibid. 

(g>  Vide  Attorney-general  to  the  131. 
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and  conduct  of  the  sait,  are  in  general  at  liberty  to  commence  in  whatCouiti. 

it  in  whatever  G>art  of  competent  jurisdiction  they  please.    '  v— ' 

For  the  same  reason,  informations  on  behalf  of  charities,  or  of 
idiots  or  lunatics,  in  which  there  is  generally  a  relator,  are 
frequently  exhibited  in  the  Court  of  Chancery,  although  they 
may,  with  equal  {Hopriety,  be  commenced  in  the  Exchequer. 
And  it  is  to  be  observed,  that  in  cases  relating  to  charities, 
infonnations  under  the  Act  of  59  Geo.  3,  c.  51,  may  be 
commenced  either  in  the  Court  of  Chancery  or  Exchequer, 
althon^  in  general  they  have  been  instituted  in  the  former 
Court, 

In  all  cases  where  the  right  of  the  King,  or  of  those  who  par-  in  Courts  at 
take  of  his  prerogative,  are  the  subject  of  the  suit,  the  name  Westminster, 
of  the  King  is  not,  as  we  have  seen,  made  use  of  as  the  party 
complaining,  but  the  matter  of  complaint  is  offered  to  the 
Court  by  way  of  information  given  by  the  proper  officer.  That  iiie  Attorney- 
officer,  if  the  information  is  exhibited  in  any  of  the  Supreme  J^^J^*  °® 
Courts  at  Westminster,  is  the  Attorney-general,  or  if  the  office  So^Uor-general 

of  Attorney-general  should  happen  to  be  vacant,  the  Solicitor-  ^ 
-  halfof  Cimrn. 

general  (*). 

Besides  the  Attorney  and  Solicitor-general,  who  are  the  In  County  Pala> 
officers  for  conducting  the  King's  business  in  his  Courts  at  J^^e  of  Lancas- 
Westminster,  the  King  has  officers  of  the  same  description  in 
the  coanty  palatine  of  Lancaster  and  in  the  duchy  of  Lan-  In  Duchy  of 
caster,  whose  duty  it  is  to  conduct  the  business  of  the  Crown 
b  the  courts  belonging  to  those  jurisdictions  (t).    The  Bishop  In  County  P^. 
«f  Durham,  as  possessing  jura  regalia  in  the  county  palatine  *^  Durham, 
of  Duriiam,  has  also  his  Attorney-general  for  the  same  purpose 
withiji  his  jurisdiction.    And  it  seems  that  the  Bishop  of  Ely  In  the  Franchise 
has  also  the  privilege  of  appointing  an  Attorney-general  within 
his  franchise. 


(&)  Ld.  Red  18 ;  Wilkes's  Case, 
4  Bar.  8587. 

(i)  The  Court  of  the  Duchv  Cham- 
her  of  Lancaster  has  both  a  legal  and 
equitable  jurisdiction  with  itgud  to 
hods  within  its  survey,  and  proceed- 
ings relating  to  the  property  of  the 
Crown  witnia  its  jurisdiction  are 
cenerallv  commencea  by  information 
by  the  Attomey-geneiaf  of  the  juris- 

B 


diction.  Per  Wood,  B. ;  Attorney- 
general  for  the  Prince  of  Wales  v. 
St  Aubyn,  Wightw.  217.  It  seems, 
however,  that  the  Court  of  Exchequer 
and  Court  of  Chancery  have  a  con- 
current jurisdiction  within  the  Duchy 
Court  of  Lancaster.  Levington  v. 
Woton,  1  Ch.Rep.  62:  Toth.  1S5 : 
Hardr.  171. 
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Persons  by  whom  a  Suit  may  be  itislUuted : 


In  particular 
JunsdictioDs. 


Tn  Chester  and 
in  the  Great  Ses- 
sions in  Wales. 


  the  juris- 
dictions are 
abolished. 


In  the  Duchy 
of  Cornwall. 


Previously  to  the  passing  of  the  Act  of  the  11  Geo.  4, 
&  1  Will.  4,  c.  70,  by  which  the  jurisdictions  of  the  Courts 
of  Great  Session  in  the  principality  of  Wales  and  county 
palatine  of  Chester,  and  of  the  Chamberlain  and  Vice-Cham- 
berlain of  Chester,  were  transferred  to  the  Courts  at  West- 
minster, informations  on  behalf  of  the  Crown  to  these  Courts 
respecting  matters  within  their  jurisdiction  must  have  been 
by  the  Attomies-general  of  those  jurisdictions.    But  since 
the  passing  of  that  Act,  although  by  the  34th  sect,  the  offices 
of  Attorney-general  of  Chester  and  of  Wales  are  continued  to 
the  present  holder  of  them  till  His  Majesty's  pleasure  shall  be 
otherwise  declared,  yet,  as  their  offices  are  circumscribed  by 
the  jurisdictions  to  which  they  are  appointed,  and  the  courts  of 
equity  within  those  jurisdictions  are  removed,  no  informationB 
in  equity  can  be  exhibited  by  them,  because  no  person  who  sus- 
tains the  character  of  Attorney-general  in  a  county  palatine  or 
other  jurisdiction  of  this  description  is  recognised  as  such  in 
Westminster-Hall  (A).  In  this  respect,  however,  the  Attorney- 
general  for  the  Duke  of  Cornwall  appears  to  be  in  a  different 
situation  from  Attomies-general  of  counties  palatine,  since  it 
has  been  decided,  in  the  case  of  the  Attorney -general  for  the 
Prince  of  Wales  v.  Sir  John  St.  Aubyn^  that  he  may  exhibit  an 
English  information  on  behalf  of  the  Prince  of  Wales,  as 
Duke  of  Cornwall,  in  the  King  s  Courts  at  Westminster.  It 
seems,  however,  that  this  rule  holds  only  during  such  time  as 
tliere  is  a  Duke  of  Cornwall  in  existence,  and  that  when  the 
duchy  of  Cornwall  is  in  the  hands  of  the  Crown,  the  King's 
Attorney-general  conducts  all  proceedings  relating  to  the 
duchy.    When  there  b  a  Duke  of  Cornwall  who  has  not 
attained  hb  majority,  such  proceedings  are  also  carried  on  by 
the  King's  Attorney-general,  taking  along  with  him  the  At- 
torney-general for  the  duchy  of  Cornwall,  not,  as  it  seems,  that 
ho  is  joined  as  a  necessary  party,  but  rather  from  attention  to 
the  Duke  of  Cornwall  in  respect  of  his  interests  (/).  When 
the  Duke  of  Cornwall  coipes  of  age,  the  proceedings  may,  it 
would  appear,  be  taken  up  and  prosecuted  by  his  Attomey- 


(fc)  Krf  Attorney-general  to  the      (/)  Vide  Wightw.  255.  256,  and 
rriQce  of  Wales  v.  Sir  J.  St.  Aubyn,   the  proceedings  there  cited. 
Wightw.  178. 
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general  alone  (m).    And  if  the  Duke  of  Cornwall  should  die  Where  Crown 
pendente  lite^  the  proceedings  may  be  carried  on  by  the  King's  ^q^^^^^^^^ 

Attorney-general  by  information  of  revivor  and  supplement  (n).  '  v  ' 

Besides  the  cases  in  which  the  immediate  rights  of  the  Of  Informations. 
Crown  are  concerned,  the  King's  officers  maVi  in  some  cases, 
mstitute  proceedings  on  behalf  of  those  who  claun  under  the  Crown  is  not 
Crown,  by  grant  or  otherwise,  or,  more  correctly  speaking,  those  ^^^^^^ 
who  claim  under  the  Crown  may  make  use  of  the.  King's  name,  or 
of  that  of  his  proper  officer,  for  the  purpose  of  asserting  their  right 

against  a  third  party.    Thus  a  chose  in  action  may  be  assigned   On  behalf 

to  the  King,  and  may  also  be  granted  or  assigned  by  him  to  of  ^  chose  in 
another  person ;  and  in  this  latter  case  the  grantee  may  either  Action, 
sue  for  it  in  his  own  name  or  in  that  of  the  King  (o).  But 
if  he  sues  in  his  own  name  he  must  make  the  Attorney-general 
a  party  to  his  suit.  In  Balch  v.  Wastall  (/>),  A  having  out- 
lawed By  brought  a  bill  against  C,  a  trustee  for  By  with  respect 
to  an  annuity,  to  subject  this  annuity  to  the  plaintiff's  debt, 
and  the  Court  held,  that  forasmuch  as  by  the  outlawry  all  the 
defendant's  interest,  as  well  equitable  as  legal,  was  vested 
in  the  Crown,  the  plaintiff  must  not  only  get  a  g^rant  thereof 
from  the  Crown,  but  must  make  the  Attorney-general  a  party 
to  the  suit  {q). 

Informations  may  also  be  exhibited  by  the  King's  Attorney-   On  behalf 

general  or  other  proper  officer  in  support  of  the  rights  of  those  ^S^^hea?of 
whose  protection  devolves  upon  the  Crown  as  supreme  head  the  Church, 
of  the  Church.  Thus  the  King,  as  supreme  head  of  the  Church, 
is  the  proper  guardian  of  the  temporalities  of  the  bishopricks  ; 
^d  an  information  may  therefore  be  brought  by  the  Attorney^ 
general  to  stay  waste  committed  by  a  bishop  (r). 

In  like  manner  the  Attorney-general  may  exhibit  informa-  .  parens 
tioDs  on  behalf  of  individuals  who  are  considered  to  be  under  the  ^^'^ 
protection  of  the  Crown  as  parens  patruBy  such  as  the  objects  of 
general  charities,  idiots  and  lunatics.    In  some  instances,  also, 

(m)  Vide  Wightw.  246,  and  die  (p)  1  P.  Wms.  445. 

proceedinn  there  cited.  (q)  Vide  etiam  Hayward  v.  FrVt 

(fi)  Ifa^d.  S5.  ibid.  446 ;  and  Rex  v.  Fowler,  Bunb. 

{o)  Dyer,  1.  PI.  7,  8 ;  Keilw.  1  38. 

eS9;  6^  Bac.  Ab.  tit.  Prerog.  F.  8  ;  (r)  Knight  t;.  Mosely,  Amb.  176; 

Miles  V.  Williams,  1  P.  Wms.  252  ;  Wither  r.  D.  &  C.  of  Winchester. 

Earl  of  Stafford  v.  Buckley,  2  Ves.  3  Mer.  427 ;  Jefferson  v.  Bishop  of 

181.  Durham,  1  Bos.  &  Pull.  120. 131. 
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Persons  by  whom -a  Suit  may  be  instituted : 


Where  Crown 
concerned  as 
Parens  Patrie, 


Of  Information! 
on  behalf  of 
Jdiots  and  Lu- 
adcs. 


Lunatic  must 
he  a  party. 


unless  to  avoid 
his  own  acts. 


the  Attorney  or  Solicitor-general  is  authorized  to  institute  in- 
formations by  particular  Acts  of  Parliament,  as  in  ttie  case  of 
proceedings  under  the  Marriage  Act,  4  Geo.  4,  c.  76,  and 
under  the  Acts  (s)  for  giving  additional  facilities  in  applica- 
tions to  courts  of  equity  regarding  the  management  of  estates 
or  funds  belonging  to  charities. 

With  respect  to  idiots  and  lunatics,  it  is  to  be  obsenred  that 
suits  on  their  behalf  are  usually  instituted  by  the  committees  of 
their  estates;  but  that  sometimes  where  there  has  been  no 
committee,  or  where  the  interest  of  the  committee  is  likely  to 
clash  with  those  of  the  persons  whose  estates  are  under  their 
care,  informations  have  been  exhibited  on  their  behalf  by  the 
Attorney-general,  as  the  officer  of  the  Crown  (0*  Where  in- 
formations have  been  filed  on  behalf  of  persons  found  lunatic, 
but  who  hare  had  no  committee  appointed,  the  Court  will  pro- 
ceed to  give  directions  for  the  care  of  the  property  of  the 
lunatic,  and  for  proper  proceedings  to  obtain  the  appointment 
of  a  committee  (ii).  Persons  incapable  of  acting  for  them- 
selves, though  not  coming  under  the  description  of  idiots  or 
lunatics,  have  been  permitted  to  sue  by  their  next  friend  with- 
out the  intervention  of  the  Attorney-general  (jr). 

It  seems  that  when  an  information  is  filed  on  behalf  of  a 
lunatic,  he  must  be  named  as  a  party  to  the  suit,  and  that 
merely  naming  him  as  a  relator  will  not  be  sufficient  (y) ;  but 
in  the  cases  of  the  Attorney -general  v.  Parkhurst  (z),  and 
Attorney -general  v.  Woolrich  (0),  a  distinction  appears  to  be 
taken  between  cases  where  the  object  of  the  suit  is  to  avoid 
some  transaction  of  the  lunatic,  on  the  ground  of  hb  inca- 
pacity, and  those  in  which  it  is  merely  to  affirm  a  contract 
entered  into  by  him  for  his  benefit,  or  to  assert  some  claim  on 
his  behalf.  In  the  former  case  it  was  held  that  the  lunatic 
ought  not  to  be  named  as  plaintiff,  because  no  man  can  be 
heard  to  stultify  himself.    If  he  is  named,  however,  it  will 


(0  60  Geo.  3,  c.  91 ;  and  2  WUl. 
A,  c.  57. 

(t)  Attomey-greneral  v.  Parkhurst, 
1  Cha.  Ca.  113;  Attomey-g^enl 
V.  Woolrich,  ibid.  163;  Attorney- 
general  v.  Tiler,  1  Dick.  378 ;  2  Eden, 
230. 


(u)  Attorney-general  v.Howe»  Ld. 
Red.  23,  n.  3. 

(r)  Liney  v.  Wetherley,  Ld.  Red. 
28,  n.  a. 

(v)  Attorney-general  v.  Tiler,  1 
Dick.  378. 
(s)  1  Cha.  Ca.  112. 
(a)  Ibid.  153. 
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be  no  ground  for  demitiTer  {b).   The  reason  for  making  a  On  behalf  of 
lunatic  a  party  in  proceedings  of  this  natore  appears  to  be,  [^'^^^ 

that  as  no  person  can  be  bound  by  a  decree  in  a  suit  to  which  '  y  * 

he  or  they  under  whom  he  derives  title  are  not  parties,  and  as 
a  lunatic  may  recover  his  understanding,  the  decree  will  not 
have  the  effect  of  binding  him  unless  he  is  a  party  to  the  suit; 
and  upon  the  same  principle  it  is  held,  that  where  a  suit  is 
instituted  on  behalf  of  the  lunatic  by  his  committee,  the  com- 
mittee must  be  named  as  a  co-plaintiff,  in  order  that  the 
light  which  the  committee  acquires  in  the  lunatic's  estate,  by 
virtue  of  the  grant  from  the  Crown,  may  be  barred.  The  Idiounotnecct- 
same  reason  does  not  apply  to  cases  of  idiots,  because  in  con-  *^  pvtict. 
templation  of  law  they  never  can  acquire  their  senses ;  they 
are,  therefore,  not  considered  necessary  parties  to  proceedings 
on  their  behalf  (c). 

With  respect  to  informations  exhibited  under  particular  Of  informatkMis 
Acts  of  Parliament:  By  the  59  Geo.  3,  c.  91,  which  was  ^^^J^EJlSr*' 
passed  for  giving  additional  focilities  in  applications  to  Courts 
of  Equity  regarding  the  management  of  estates  or  funds  be- 
longing to  charities,  the  commissioners  appointed  under  the 
58  Geo.  3,  c.  91,  and  59  Geo.  3,  c.  81,  or  any  five  or  more  Chaiity  Com- 
of  them,  are  authorized  and  empowered,  whenever,  upon  any 
investigation  had  or  taken  by  or  before  them,  any  case  shall 
arise  or  happen  in  which  it  shall  appear  to  the  said  commis- 
sioners that  the  directions  or  orders  of  a  Court  of  Equity  are 
requisite  for  remedying  any  neglect,  breach  of  trust,  fraud, 
abuse  or  misconduct,  in  the  management  of  any  trust  created 
for  any  charitable  purposes,  as  therein  mentioned,  or  of  the 
efftates  or  funds  thereunto  belonging,  or  for  the  regulating  the 
administration  of  any  such  trust,  or  of  the  estates  or  funds 
thereof,  to  certify  the  particulars  of  such  case  in  writing 
under  their  hands  to  His  Majesty's  Attorney-general ;  and 
thereupon  His  Majesty's  Attorney-general  is  authorized  and 
empowered,  if  he  shall  so  think  fit,  either  by  a  summary  ap- 
plication in  the  nature  of  a  petition,  or  by  information,  as  the 
rase  may  require,  to  apply  to  or  commence  a  suit  in  His 
Majesty's  High  Court  of  Chancery,  or  to  or  in  His  Majesty's 

{h)  Ridler  r.  Ridlcr,  Eq.  Ca.  Ab.      (c)  Attorney-general  v.  Wooliich, 
279.  1  tha.  Ca.  163. 
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Persons  by  whom  a  Suit  may  be  instituted : 


Under  particular  Court  of  Exchequer,  sitting  as  a  Court  of  Equity,  stating  and 
Statutes.  ^  getting  forth  the  neglect,  breach  of  trust,  fraud,  abuse  or  mis- 
conduct, or  other  cause  of  complaint  or  application,  and  pray- 
ing such  relief  as  the  nature  of  the  case  may  require.  This 
Act  has  been  continued  by  the  2  Will.  4,  c.  57,  sec.  11,  by 
which  Act  the  Attorney-general's  certificate  that  the  parti- 
culars of  the  case  in  question  have  been  duly  certified  to  him 
by  the  commissioners,  is  made  sufficient  evidence  of  such  cer- 
tifying by  the  commissioners  (e).  It  is  to  be  observed,  that 
in  proceedings  under  these  Acts  the  Attorney-general  is  not 
considered  liable  to  costs  in  the  event  of  failure  ;  but  although 
as  an  officer  suing  in  discharge  of  his  public  duty  he  can  never 
be  made  to  pay  costs  in  a  Court  of  Equity,  yet  it  is  not  the  rule 
of  a  Court  of  Equity  that  he  cannot  receive  costs,  and  that  in 
an  information  under  the  first-mentioned  Act  the  defendant 
was  ordered  to  pay  the  Attorney-general  his  costs  (J^. 

Marriage  AcU  By  the  Marriage  Act,  4  Geo.  4,  c.  76,  s.  23,  it  is  enacted, 
that  if  any  valid  marriage  solemnized  by  licence  shall  be  pro- 
cured by  a  party  to  such  marriage  to  be  solemnized  between 
persons  one  or  both  of  whom  shall  be  under  the  age  of  twenty- 
one  years,  not  being  a  widower  or  widow,  contrary  to  the  pro- 
visions of  the  Act,  by  means  of  such  party  falsely  swearing 
as  to  any  matter  to  which  such  party  is  required  personally  to 
swear,  (such  party  wilfully  and  knowingly  so  swearing) ;  or 
if  any  valid  marriage  by  banns  shall  be  procured  by  a  party 
thereto  to  be  solemnized  by  banns  between  persons ,  one  or  both 
of  whom  shall  be  under  the  age  of  twenty-one  years,  not  being 
a  widower  or  widow,  such  party  knowing  that  such  person  as 
aforesaid  under  the  age  of  twenty-one  years  had  a  parent  or 
guardian  then  living,  and  that  such  marriage  was  had  without 
the  consent  of  such  parent  or  guardian,  and  knowing  that 
banns  had  not  been  published  according  to  the  provisions  of 
the  Act,  and  having  caused  or  procured  the  undue  publication 
of  banns ;  then  and  in  every  such  case  it  shall  be  lawful  for 

(«)  These  Acts  are  perpetual;  of  the  Commissioners,  made  while 

and  it  has  been  held  that,  although  their  authority  was  in  existence, 

the  Act  under  which  the  Commis-  Attorney-general  v.  Bullin,  Kolls, 

sioners  were  appointed  have  expired,  Jan.  22,  24,  ISZ5. 

still  the  Attomey-eeneral  may,  under  (/)  Attorney- general  v.  Lord  Ash- 

the  authority  of  those  menuoned  in  bmrnham,  1  8.  (k  S.  894. 
the  text,  proceed  upon  any  certificate 
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bit  Majesty's  AUorney-genend  (or  for  his  Majesty's  Solicitor-  Under  ptitkiiUr 
geaeial  in  case  of  the  vacancy  of  the  office  of  Attorney-  Sutatci, 
geneiml),  by  inf(Mrmation  in  the  nature  of  an  English  bill,  in 
the  Court  of  Chancery  or  Court  of  Exchequer,  at  the  relation 
of  a  parent  cnt  guardian  of  the  minor  whose  consent  has  not 
been  giyen  to  such  marriage,  and  who  shall  be  responsible  for 
any  oosts  incurred  in  such  suk,  (such  parent  or  guardian  pre- 
nonsly  making  oath  as  is  thereinafter  required,)  to  sue  for  a 
ibrfeitnre  of  all  estate,  right,  title  and  interest  in  any  property 
which  iiath  accrued  or  shall  accrue  to  the  party  so  offending 
by  force  of  such  marriage;  and  such  Court  shall  have  power  in 
su<^  suit  to  declare  such  forfeiture,  and  thereupon  to  order  and 
direct  that  all  such  estate,  right,  title  and  interest  in  any  pro- 
perty as  shall  then  have  accrued  or  shall  thereafter  accrue  to 
such  offending  party  by  force  of  such  marriage,  shall  be  secured 
under  the  direction  of  such  Court  for  the  benefit  of  the  inno- 
cent party,  or  of  the  issue  of  the  marriage,  or  of  any  of  them, 
in  such  manner  as  the  said  Court  shall  think  fit,  for  the  pur- 
pose of  preventing  the  offending  party  from  deriving  any  inte- 
rest in  real  or  personal  estate,  or  pecuniary  benefits,  from  such 
marriage ;  and  if  both  the  parties  so  contracting  marriage  shall 
in  the  judgment  of  the  Court  be  guilty  of  any  such  offence  as 
af(»eeaid,  it  shall  be  lawfril  for  the  said  Court  to  settle  and 
secure  such  property,  or  any  part  thereof,  immediately  for  the 
benefit  of  the  issue  of  the  marriage,  subject  to  such  provisions 
fior  the  offending  parties,  by  way  of  maintenance  or  otherwise, 
as  the  said  Court,  under  the  particular  circumstances  of  the 
case,  shall  think  reasonable,  regard  being  had  to  the  benefit  of 
the  issue  of  the  marriage  during  the  lives  of  their  parents,  and 
of  the  issue  of  the  parties  respectively  by  any  future  marriage, 
or  the  parties  themselves  in  case  either  of  them  shall  survive 
theodier. 

In  all  cases  of  mformations  which  immediately  concern  the    of  Relatois. 

rights  of  the  Crown,  its  officers  proceed  upon  their  own  autho-   '  ' 

rity,  without  the  intervention  of  any  other  person  (g) ;  but  where  i^cwsary!**** 
the  infrmnation  does  not  immediately  concern  the  rights  of  the 
King,  they  generally  depend  upon  the  relation  of  some  person 

(g)  Ld.  Red«l8;  Auoracy-gene-  ncy^ncral  v.  Croft,  1  Bro.  P.  C. 
ral  r.  ,  Vera.  277.  S70 ;  Altor-  222. 


12  Persons  by  whom  a  Suit  may  be  Usiiiuied: 

Of  Reltion.    whose  name  is  inserted  in  the  information,  and  who  is  termed 

*  *  '  the  Relator  (A).  This  person  in  realitj  sustains  and  directs  the 

suit,  and  he  is  considered  as  answeraUe  to  the  Court  and  the 
parties  for  the  proprietj  of  the  proceedings,  and  the  conduct  of 
In  what  cases  (<)•       sometimes  happens  that  this  perscm  has  an  inte- 

Fluot^^  ^  ^  ^  matter  in  dispute,  of  the  injury  to  which  interest  he 
is  entitled  to  complain.  In  this  case  his  personal  complaint 
being  joined  to  and  incorporated  with  the  information  given  to 
the  Court  by  the  officer  of  the  Crown,  they  form  together  an 
information  and  bill,  and  are  so  termed.  In  'some  respects, 
however,  they  are  considered  as  distinct  proceedings ;  and  the 
Court  will  treat  them  as  such,  by  dismissing  the  bill  and 
retaining  the  information,  even  though  the  relief  to  be  granted 
is  different  from  that  prayed.  Thus  in  Attorney-general  v. 
Vivian  {k)f  where  the  record  was  both  an  information  for  a 
charity  and  a  bill,  and  the  whole  of  the  relief  specifically  prayed 
was  in  respect  of  an  alleged  interest  of  the  relator  in  the  trust 
property,  which  he  did  not  succeed  in  establishing,  LordGifford, 
although  he  dismissed  the  bill  with  costs,  retained  the  informa- 
tion for  the  purpose  of  regulating  the  charity. 
Where  the  Suit  But  although  it  is  the  general  practice,  where  the  suit  im- 
ofthTcroi^^  mediately  concerns  the  rights  of  the  Crown,  to  proceed  without 
a  relator,  yet  instances  have  sometimes  occurred  where  relators 
have  been  named.  In  such  cases,  however,  it  has  been  done 
through  the  tenderness  of  the  officers  towards  the  defendant,  in 
order  that  the  Court  might  award  costs  against  the  relator  if  the 
suit  should  appear  to  have  been  improperly  conducted,  it  being 
a  prerogative  of  the  Crown  not  to  pay  costs  to  a  subject  (/). 

It  has  been  said,  that  as  the  King  by  reason  of  his  preroga- 
tive does  not  pay  costs  to  a  subject,  so  it  is  beneath  his  dignity 
to  receive  them.  But  many  instances  occur  in  the  course  of 
practice,  in  which  the  Attorney-general  receives  costs.  In  the 
Court  of  Exchequer  it  is  the  every  day  practice  for  the  Crown 
to  receive  costs  in  interiocutory  applications  which  are  re- 
vised ;  and  in  the  Court  of  Chancery,  when  collusion  is  sus- 
pected between  the  defendants  and  the  relators,  the  Attorney- 
general  attends  by  a  distinct  solicitor,  and  always  receives  his 


(h)  Ld.  Red.  18;  2  Yes.  J.  247,  n.  (k)  1  Ross.  226  ;  2  Swan.  215. 
(0  Ld.  Red.  18.  (0  Vide  8  Bl.  Com.  400. 
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costs.  In  Attamey-^eneral  v.  Lord  Ashbumham  (m).  Sir  Of  RtUtois. 
J.  Leach,  V.C.,  said,  in  reference  to  the  asserted  principle  ' 
that  the  Crown  can  neither  paj  nor  receive  costs,  I  find  no 
SQch  imnciple  in  Courts  of  Equity.  The  Attorney-general 
constantly  receives  costs,  where  he  is  made  a  defendant  in 
respect  of  legacies  g^ven  to  charities  (n) ;  and  even  where  he 
is  made  a  defendant  in  respect  of  the  immediate  rights  of  the 
Crown  in  cases  of  intestacy,  and  where  charity  informations 
have  been  filed  by  the  Attorney-general,  costs  have  been  fre- 
quently awarded  him  in  interlocutory  matters,  independently 
of  the  relator.**  It  should  be  remembered  here,  that  in  the  case 
of  Attorney-general  v.  Dickson^  referred  to  by  Mr.  Beames, 
in  his  Sununary  of  the  Doctrine  of  Costs  in  Equity,*' 
page  83,  n.  2,  as  being  sub  judice,  in  which  the'  question 
was,  whether  the  Crown,  in  the  case  of  a  simple  contract 
debtor  to  it,  can  pay  or  receive  costs,  has  since  been  decided, 
and  that  no  costs  were  given  to  the  Crown,  although  the 
demurrer  was  in  its  favour  (o). 

The  propriety  of  naming  a  relator  for  the  purpose  of  his  being  Usually  ntmed 
answerable  for  costs,  and  the  oppression  arising  from  a  con-  ^^^^^  ^ 
trary  practice,  were  particularly  noticed  by  Baron  Perrot,  in 
a  cause  in  the  Exchequer,  Attorney -general  v.  Fox  (p),  in 
which  case  no  relator  was  named ;  and  though  the  defendants 
finally  prevailed,  they  were  put  to  an  expense  almost  equal  to 
the  value  of  the  property  in  dispute.    The  introduction  of  a 
relator,  however,  in  cases  in  which  the  information  is  merely 
concerning  the  rights  of  the  Crown,  is  a  mere  act  of  favour 
on  the  part  of  the  Crown  and  its  officers ;  and  it  appears  to 
have  been  the  opinion  of  Lord  Eldon  that,  even  in  informations 
concerning  charities,  the  introduction  of  a  relator  was  an  in- 
dulgence on  the  part  of  the  Crown,  which  though  usual  might 
be  withheld.    In  the  Matter  of  the  Bedford  Charity  {q),  in  notahso- 
tpeaking  of  informations  concerning  charities,  his  Lordship  said,  lutely  aecessaxy. 
that     there  is  no  doubt,  that  though  a  relator  is  commonly 
required  for  the  purpose  of  securing  costs,  the  Attorney-general 
may,  if  he  pleases,  proceed  without  a  relator."   This  dictum 


(m)  1  S.  &  S.  m.  (o)  I  Sim.  &  S.  »rg.  395. 

(«)  Moggridge  V.  Thackwell  7  (p)  Ld.  Red.  19. 
Ves.  36.  88.  {q)  2  Swan.  520. 
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Who  may  be 

Relation. 


appears  to  be  at  variance  witli  the  opinion  of  Lord  Thurlow, 
in  the  Attorney -general  v.  Oglandcr{r),  in  which  his  Lord- 
ship is  reported  to  have  expressed  his  belief  that  an  infor- 
mation without  a  relator  would  not  do;  and  the  opinion  of 
Lord  Thurlow  upon  this  point  appears  to  have  been  adopted  by 
Lord  Redesdale  (s).  But  it  is  worthy  of  remark  that  in  the 
cases  which  are  referred  to  as  authorities  upon  this  subject 
in  the  margin,  of  Attorney-general  v.  Oglander^  the  point 
does  not  appear  to  have  arisen  (/) ;  and  with  respect  to  another 
case,  referred  to  by  the  Annotator  upon  Mr.  Vesey's  Re- 
ports (m),  to  show  the  necessity  of  there  always  being  a  relator, 
it  is  to' be  observed,  that  it  was  a  case  arising  upon  a  plea  of 
outlawry  in  the  relator,  which  was  held  to  be  a  good  plea ;  but 
the  decision  was  given  upon  the  ground  that,  although  the 
Attorney-general  was  plaintiff,  yet  the  relator  was  to  have  the 
whole  benefit  or  loss  of  the  suit,  and  was  himself  a  party  to  it, 
for  it  would  abate  by  his  death,  &c.,  and  the  King's  name  was 
only  made  use  of  by  the  form  of  the  Court,  and  he  was  not 
directly  concerned  at  all,  and  very  little  by  consequence,  and 
the  suit  was  not  for  the  King's  duty,  but  for  the  relator's 
interest.  Upon  the  whole,  therefore,  it  seems,  that  although 
in  cases  of  informations  for  charities,  the  general  and  almost 
universal  practice  is  to  have  a  relator  for  the  purpose  of  an- 
swering the  costs,  yet  the  rule  is  not  imperative;  and  the 
Attorney-general,  as  the  officer  of  the  Crown,  may,  in  the 
exercise  of  his  discretion,  exhibit  such  an  information  without 
a  relator.  In  confirmation  of  this  it  is  to  be  observed,  that  in 
informations  under  the  statute  (x),  for  giving  additional  faci- 
lities in  applications  to  Courts  of  Equity  regarding  the  manage- 
ment of  estates  or  funds  belonging  to  charities,  it  is  not  the 
practice  to  have  a  relator. 

All  persons,  who  are  not  under  any  of  the  legal  disabilities 
after  mentioned,  may  be  relators  in  informations  concerning 
charities  ;  and  it  seems  that  dissenters  may  fill  that  character 
for  dissenting  charities  (y),  and  that  the  maintenance  of  a  Pro- 

(r)  1  Ves.  J.  246.  (n)  Attorney-general  of  the  Duchy 

/.\  T  J  V.  Heath,  Prec.  in  Ch.  18. 

LA.  ited.  78.  ;  J  3  ^  continued 

(t)  Attorney-general  v.  Smart,  1    ana  extended  by  2  Will.  4,  c.  57. 
Ves.  72 ;  Attorney-general  «.  Mid-      (v)   Attorney-general   v.  Lord 
dleton,  2  Ves.  S27.  Dudley,  Cooper,  14C. 
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teetint  dissenting  chapel  is  considered  a  charitable  institution  of  Relttois. 
far  Uiis  purpose  (z).  ^  ^ 

It  does  not  appear  to  be  required  in  cases  of  charities,  that  Whether  thej 
the  relator  should  be  personally  interested  in  the  charity,  though  ^^sted  ^ 
from  what  was  said  by  Lord  Hardwicke  in  Attorney -general  y« 
Bncknall  (a),  it  appears  that  sonie  interest  in  the  relator,  how- 
erer  remote,  was  considered  necessary.  Lord  Gifford  (M.  R.), 
however,  in  Attorney -general  v.  Viman  (b),  says,  "  whatever 
opinioDs  may  have  been  previouriy  entertained  upon  this  sub- 
ject, I  conceive  it  is  not  necessary  for  relators  to  have  any 
interest  in  the  subject  of  the  suit.'' 

If  an  infonnation  is  exhibited  at  the  relation  of  a  person  not  Effect  of  their 
interested  in  the  charity,  and  it  appears  that  there  is  ground  tl^^s!^^ 
for  the  interference  of  the  Court,  though  he  is  mistaken  in  the 
reUef  prayed,  the  Court  will  take  care,  at  the  hearing,  to  decree 
in  snch  a  manner  as  will  best  answer  the  purposes  of  the 
charity  (c),  even  though  the  specific  relief  prayed  by  the  infor- 
mation is  refused  (d).  But  it  seems  that  where  a  person  who, 
in  the  event  of  a  particular  construction  of  the  will  or  deed 
by  which  the  charity  is  founded  being  considered  correct, 
would  be  personally  interested  in  the  charity^  files  an  informa- 
tion in  which  he  is  the  relator,  insisting  upon  that  construc- 
tion, and  praying  relief  accordingly,  but  fails  in  establishing  his 
case,  the  information  will  be  dismissed.  Thus  where  a  ques- 
tion arose  between  two  charities,  one  for  poor  people  in  a  parti- 
cular parish,  and  the  other  for  poor  widows  in  an  almshouse, 
concerning  the  right  to  a  legacy  given  by  a  will  in  which  there 
were  descriptions  applicable  to  both,  and  an  information  was 
filed  at  the  relation  of  the  latter,  the  Lord  Chancellor  (Lord 
Thnrlow)  dismissed  the  information  because  the  relators  had 
no  title  {e). 

(i)  Attorney-general  v.  Fowler,.     ^r)  2  Atk.  328. 


an  information  differs  from  a  petition  Mayor  of  Stamford,  2  Swan.  59}  ; 

nnder  the  52  Geo.  %,  c.  101,  as  per-  Attorney-general  v.  Parker,  1  Ves. 

sons  presenting  petitions  under  that  43 ;  Attorney-general «.  Smart,  1  Ves. 

Act  mast,  accotding  to  the  o^nnion  72 ;  2  Ves.  426 ;  Attorney-general 

expressed  bv  Lord  £ldon  in  the  case  v.  Bolton,  3  Anst.  820. 

of  the  Bedford  Charity,  2  Swanst.  (e)  Attorney-general  o.  Oglander, 

518,  have  an  interest  in  the  charity.  1  Ves.  J.  246. 
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if,  however,  a  person  files  an  infoniiation  as  a  relator,  claiui- 
ing  the  benefit  of  the  charity  for  himself,  and  insisting  upon 
his  claim  under  a  title  as  to  which  it  appears  that  he  is  mis- 
taken, though  he  be  found  to  be  entitled  under  another  title 
upon  which  he  does  not  insist,  a  decree  will  be  made.  Tims, 
where  the  curate  of  a  chapel  filed  an  information  in  the  name 
of  the  Attorney-general,  in  which  he  himself  was  the  relator, 
claiming  the  benefit  of  an  augmentation  under  the  29  Car.  2, 
c.  8,  and  the  relator  founded  his  case  on  a  right  of  nomina- 
tion in  the  rector,  but  the  defendant  proved  a  right  of  nomina- 
tion in  the  vicar,  by  whom  the  relator  had  been  nominated,  it 
was  insisted,  that  though  a  right  was  in  the  relator,  yet  he 
must  recover  according  to  the  right  he  had  set  up ;  but  Lord 
Hardwicke  was  of  opinion,  that  although  if  it  had  been  a  bill 
by  the  curate  in  his  own  name,  he  never  could  have  made 
a  decree  to  establish  a  right  appearing  in  him  contrary  to  that 
set  up,  yet  this,  being  an  information  in  the  name  of  the 
Attorney-general,  is  an  answer  to  that  also ;  for  though  such 
an  information  to  establish  a  charity  is  mistaken  in  the  circum- 
stance of  laying  it,  yet  if  it  appears  that  there  is  a  charity,  and 
the  right  appears  in  the  whole  cause,  that  information  cannot 
be  dismissed,  but  a  decree  must  be  made  to  establish  that  cha- 
rity (/*).  This  doctrine,  his  Lordship  observed,  has  been 
frequently  laid  down  in  this  Court  and  allowed,  because  it  is 
considered  as  a  proceeding  by  an  officer  of  the  Crown  ;  and  as 
the  King  is  pater  patricB,  the  information  therefore  must  not 
be  dismissed :  so  that  though  the  relator  has  mistaken  his  title, 
however  in  the  cause  a  title  comes  out  for  liim  and  his  succes- 
sors, he  must  have  that  title  established"  {g). 

There  is  a  case  in  the  Precedents  in  Chancery  (A),  where  a 
plea  of  outlawry  in  dbability  of  the  person  of  the  relator  in  an 
information,  is  said  to  have  been  allowed  in  the  Duchy  Court 
of  Lancaster.  But  upon  reference  to  the  case,  it  will  be  seen 
that  it  was  the  case  of  an  information  by  the  Attorney-general, 


(/)  Thii  role  only  applies  when 
it  b  a  charity  instituted  by  a  private 
person,  not  to  cases  of  charities  in- 
corporated by  royal  charter  under  the 
great  seal,  for  they  are  already  esta- 


blished. Attorney-general  o.  M  iddle- 
ton*  2  Ves.  S28. 

(i)  Attorney-general  v.  Brereton, 
2  Yes  425. 

(K)  Attorney-general  of  the  Duchy 
of  Lancaster  v.  Heath,  Prec.  Ch.  I S. 
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ftt  the  relation  of  a  part  owner  of  coal  mines  against  the  other    Of  Rehton. 

put  ownere,  praying  that  the  defendants  might  contribute  ' 

towaidfl  certain  expenses  which  the  relator  had  been  put  to  in 

draining  and  improving  the  mines,  without  which  they  coald 

not  be  wroo^ty  so  the  King  would  lose  his  duty  ;  so  diat  in 

het  the  relator  was  the  substantial  plaintiff  in  the  suit,  and  the 

King's  name  was  only  made  use  of  as  a  matter  of  form,  ''the 

Crown  not  being  directly  concerned,  and  only  very  little  as  a 

matter  of  consequence/'    Indeed,  the  relator  is  stated  in  the 

report  to  have  been  himself  a  party  to  the  suit,  so  much  so  that 

it  would  have  abated  by  his  death. 

From  the  a.bove  case  it  appears,  that  where  a  relator  himself  Of  the  effect  of 
claims  an  interest  in  the  subject  matter  of  the  suit,  and  pro-  |^^|^^^^ 
ceeds  by  bill  as  well  as  by  information,  making  himself  both 
{daintiff  and  relator,  the  suit  will  abate  by  his  death.  Where,- 
however,  the  suit  is  merely  an  information,  the  proceedings  do 
not  abate  by  the  death  of  the  relator  (t),  they  can  only  abatd 
by  the  death  or  determination  of  interest  of  the  defendant  (k). 

If  there  are  several  relators,  the  death  of  any  of  them,  while  Proceedings 
there  survives  one,  will  not  in  any  degree  affect  the  suit ;  but  ^**«'*^P^' 
if  all  the  relators  die,  or  if  there  is  but  one,  and  that  relator 
dies,  the  suit  is  not  abated,  but  the  Court  will  not  permit  any 
further  proceedings  till  an  order  has  been  obtained  for  liberty 
to  insert  the  name  of  a  new  relator,  and  such  name  is  inserted 
accordingly,  otherwise  there  would  be  no  person  to  pay  the 
costs  of  the  suit  in  case  the  information  should  be  deemed 
improper,  or  for  any  other  reason  should  be  dismissed  (/). 
VTbere,  however,  a  relator  dies,  the  application  for  leave  to 
name  a  new  relator  must  be  made  by  the  Attorney-general, 
and  not  by  the  defendant,  otherwise  the  defendant  might  choose 
his  own  prosecutor  (m). 

With  respect  to  informations  on  behalf  of  idiots  and  lunatics.  Informations 
it  seems  that  it  is  not  only  necessary  that  the  lunatic  should  ^ou^aair^lu- 
be  a  party,  but  it  is  also  requisite  that  there  should  be  a  relator  natics. 
who  may  be  responsible  to  the  defendant  for  the  costs  of  the  ^"^^  be  by  a 
suit.    Thus  in  the  case  of  the  Attorney -general  v.  Tyler, 

(0  Waller  v.  Hanger,  2  Dulst.       (/)  Ld.  Red.  79. 
114.  (m)  Attorney-general  v.  Plumtree, 

(fc)  Ld.  Red..78.  5  Mad.  452, 

VOL.  I.  C 


IS 


Persons  by  wham  a  Suit  may  be  instituted : 


Of  Relaion. 
«  *  ' 

Lunatic  cannot 
be  Relator; 


but  must  be  a 
party. 


Kelators, 


liable  to 
costs  on  dis- 
missal. 


Not  where  they 
band  fide  insist 
upon  the  con- 
struction of  a 
wUI. 


mentioned  in  the  note  to  Lord  Redesdale's  Treatise  (n),  it 
appears  that  the  lunatic  had  been  made  the  relator,  but  that  on 
h  motion  being  made  that  a  responsible  relator  should  be  ap^ 
pointed,  Lord  Northington  directed  that  all  further  proceed- 
ings in  the  cause  should  be  suspended  until  a  proper  person 
should  be  named  as  relator  in  his  stead.  This  appears  to  be 
the  same  cause  which  has  been  before  referred  to,  as  reported  in 
Mr.  Dickens'  Reports  (o),  in  which,  upon  the  hearing,  it  was 
objected  that  the  lunatic  was  not  a  party  to  the  suit,  although 
he  was  named  as  relator,  and  the  cause  was  consequently  ordered 
to  stand  over,  with  liberty  to  amend  by  adding  parties,  and,  if 
so  advised,  to  change  the  information  into  a  bill. 

The  object  in  requiring  that  there  should  be  a  relator  in  in- 
formations exhibited  on  the  part  of  the  Attorney-general,  is,  as 
we  have  seen,  that  there  may  be  some  person  answerable  for 
the  costs,  in  case  they  should  have  been  improperly  filed. 
Thus  in  the  case  of  Attorney -general  v.  Smart  (p)y  before 
referred  to,  where  the  information  was  held  to  have  been  unne- 
cessary, and  contrary  to  the  right,  the  costs  were  ordered  to  be 
paid  by  the  relator.  And  so  in  Attorney -generals.  Middle^ 
ton  {q)y  where  the  relator  failed  in  establishing  his  case,  and  it 
Uppeared  that  he  had  acted  upon  improper  motives  in  filing  the 
information,  he  was  decreed  to  pay  the  costs.  In  like  man- 
ner, where  there  was  only  a  general  allegation  in  the  informa- 
tion of  a  right  to  elect  a  curate,  which  was  not  proved,  the 
Court  dismissed  the  information  with  costs  (r).  But  in  the 
case  of  Attorney -general  V.  Oglander  before  referred  to, 
where  the  relator  insisted  upon  a  particular  construction  of  the 
will  of  the  person  by  whom  the  charity  was  founded,  and  in 
which  there  was  considerable  ambiguity,  although  he  failed  in 
satisfying  the  Court  that  his  construction  was  the  right  one, 
and  the  information  was  consequently  dismissed,  the  Court  did 
not  make  him  liable  to  the  costs  of  the  defendant,  although 
it  refused  to  permit  the  costs  to  be  paid  out  of  the  funds  of  the 
charity.    And  in  general,  where  an  information  prays  a  relief, 


(n)  Ld.  Bed.  23 ;  vide  2  Eden. 
250,  S.C. 

!o)  Ante,  p.  8. 
p)  1  Ves.  72. 


{q)  2  Ves.  S27. 

(r)  Attorney-general  v.  Parker,  3 
Atk.  676  ;  1  Ves.  43.  S.  C. 
(i)  1  Ves.  J.  246. 


hi. 


The  Kind's  Aiiomey -general. 


«yeh  is  not  gnmted,  bat  the  Court  tlunka  proper  to  mice  Of  HeUton. 
a  decree  eeoordiof^  to  the  meritiy  eo  that  the  infonnatioii  ia 


•hewn  to  htcre  had  a  fbnndationy  altbeu^  the  reHef  is  not  such  Nor  where  re- 
ts the  vdater  prayed,  the  relator  wiU  not  be  ordered  to  pay  the  ti^'|^h^Dot^t 
cests        onleis  indeed  it  appeais,  as  it       in  die  ease  of  specific  relief 
Attrnweff-gmeral     Ogiander{M\  that  he  has  fifed  the  infor-  ^' 
i  for  the  purpose  of  establishing  a  construction  by  which  he 
rk  to  ^benefited.  In  such  cases,  it  icinn  that»  althoegh  Uolestupon 
it  Is  the  duty  of  the  Court  to  grant  the  properreKef,  the  tenns  JSSwL*^"*^ 
is  he  iiiipneeil  between  the  parties,  as  to  costs,  are  altogether  ia 
the  discfetionof  the  Court ;  and  therefoee,  where  an  informatiott 
had  been  filed  involring  most  expensire  inquiries,  and  contain- 
ii^  onfounded  imputations  on  the  conduct  of  individuals,  and 
allegations  not  proved,  upon  which  no  relief  was  given  or  could 
be  sought,  Lord  Eldon,  akhongh  he  made  a  decree  granting 
relief,  (bat  which  was  not  the  relief  prayed  for,)  refused  to  allow 
the  costs  out  of  the  charity  estates,  and  directed  them  to  be 
paid  by  the  relators  (x). 

In  general,  however,  where  relators  conduct  themselves  pro-  Allowed  their 
perlj  ani  tfaeir  conduct  has  been  beneficial  to  the  charity,  they  ^^^^''''^ 
are  aUowed  their  costs.    Thus  in  Attorney-general  v.  The 
Brewers*  Company  (y),  the  relators  (in  the  report  erroneously 
caDed  the  plaintiffs)  were  allowed  their  costs  out  of  the  im- 
proved rents  of  the  charity  estates^  because  they  had  been 
serviceable  to  the  charity  by  easing  it  of  a  debt  which  was  Where 
claimed  against  it  (z).    And  it  seems  that  in  some  cases  the  serviceable  to 
costs  of  relators  will  be  taxed  as  between  solicitor  and  client,  as  charity. 

otherwise  people  would  not  come  forward  to  file  informa-  As  between 
,  ^  Solicitor  and 

^^(«)-  Clienu 

Hiis  practice,  however,  does  not  appear  to  be  genera], 
although  it  is  often  adopted  in  cases  of  charities  (5). 

As  the  principal  object  in  having  a  relator  is,  that  he  may  be 
answerable  for  the  costs  of  the  proceedings,  in  case  the  infor- 

(i)  Attorney. general  v,  Bolton,  S  (a)  Attorney  .general  v,  Taylor, 

Anit.  8no.  cited  in  Osborne  v.  Denne,  7  Vez. 

(«)  Smpnu  494. 

Cx)  Attoniey^eBecaU.Hartley,2  (d)  T  Vee.  426  ;  vUU  Hiam  At- 

i.  ]k  W.  363 ;  tMie  ifwm  Att..gen.  torncy- general  o.  Carte,  1  Dick.  113  ; 

e.  Mayor  of  Stamford,  2  Swan.  501.  Beames  on  Costo,  App.    348,  8. 

(y)  1  P.  Wrat.  376.  C. ;  and  Moggeridge  v.  Thackwell, 

<s)  Bcamet  on  CotU,  24.  7  Vez.  36. 
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Persons  by  wham  a  Suit  may  be  instituted : 


Of  Relators.    matioD  shall  appear  to  have  heen  improperly  instituted  or  con- 
^  ducted,  it  follows  as  a  matter  of  course  that  such  relator  must 

be  a  person  of  substance,  and  if  it  is  made  to  appear  to  the 
Court,  after  the  information  is  filed,  that  the  relator  is  not 
a  responsible  person,  all  further  proceedings  in  the  informa- 
tion will  be  suspended  till  a  proper  person  shall  be  named  as 
relator  (c). 

It  is  to  be  observed,  that  an  information  by  the  Attomey- 
lSb"*aUo^^      genelid  cannot  be  dismissed  for  want  of  prosecution,  it  is  his 
privilege  to  proceed  in  what  way  he  thinks  proper;  but  all 
information  in  his  name  by  a  relator,  is  subject  to  be  dismissed 
for  want  of  prosecution  with  costs  (d). 


Sect.  II. 

The  Attorney-general  of  the  Queen  Consort, 

The  Queen        As  the  Queen  Consort  is  in  law  a  public  person  exempt 
Consort.  distinct  from  the  King,  and  may  purchase  and  acquire 

lands  and  separate  property  in  goods,  and  dispose  of  them  by 
will  {e)  or  otherwise,  without  the  concurrence  of  her  husband, 
and  is  to  all  intents  and  purposes  a  feme  sole,  so  she  may  sue 
and  be  sued  without  her  husband  being  joined  in  the  proceed- 
Sues  by  her  At-  ings  (f,)  But,  like  the  King,  she  does  not  sue,  nor  is  she  sued  in 
torneygeneral.  ^er  own  name ;  and  as  she  has  an  Attorney  and  Solicitor- 
general  of  her  own,  suits  in  equity  in  her  behalf  are  com- 
menced by  her  Attorney-general  by  information,,  and  not  by 
bU107). 

Sieitt,  a  Queen  It  seems  that  a  Queen  Dowager  {h)  has  not  the  saone  privi- 
Do wager.  ^  ^  Queen  Consort. 

(c)  Att..gen.  V.  Tyler,  2£den.  2S0.      (e)  39  &  40  Geo.  3.  c.  88. 

(d)  In  the  Court  of  Exchequer      (/)  1  Bl.  Com.  219. 

the  order  in  such  case  is,  that  the  (g)  17  Vin.  Ab.  tit.  Prerog.  B.  e. 

de6Bndant  may  go  vntkout  a  day,  pi.  1. 

upon  payment  of  his  costs  to  be  (h)  Fuf«  Attorney -general  v.  Tar- 

taxed«  1  Fowler,  104.  rington,.Hardres  219. 


The  Attorney-general  to  the  Prince  of  Wales. 
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Sect.  III. 

The  Attorney-general  to  the  Prince  of  Wales,  As  Duke  of 

Cornwall. 

Thk  Prince  of  Wales,  as  Duke  of  Cornwall,  may  also,  iB   v  ' 

has  been  shown,  sue  in  the  King's  Courts,  for  matters  relating  laformations  by 

to  that  duchy,  by  information  in  the  name  of  his  Attorney-  toni^'!g«ia^ 
general ;  but  whether  his  right  to  do  so  arises  merely  firom  his 
being  in  possession  of  the  dukedom,  or  is  consequent  upon  his 

dignity  as  Prince  of  Wales,  does  not  clearly  appear;  and  it  SembU,  conBned 

should  be  mentioned,  with  reference  to  this  point,  that  there  is  |^  Pnme^°^ 

one  precedent  of  an  information  by  the  Attorney-general  of  the  m  Dukeof 

Prince,  in  his  character  of  Prince,  touching  the  reversion  to  Cornwall 
a  wood  in  Devonshire,  which  had  been  granted  to  him  (a). 

It  seems  that  where  there  is  no  Prince  of  Wales,  an  in-  Where  no  Prince 

formation  relating  to  the  rights  of  the  Duchy  of  Cornwall,  is  <>f  ^V*l«^ 

filed  by  the  King's  Attorney-general ;  and  that  where  there  is  a  Where  Prince 

Prince  of  Wales,  but  he  is  under  age,  the  information  is  usually  JJ^^*^**  under 
filed  by  the  King's  Attorney-general,  joining  with  him  the 
Attorney-general  for  the  Prince  as  Duke  of  Cornwall  {b). 

In  a  case  where  an  information  was  filed  by  the  Attorney-  in  case  of 

Kueral  for  the  Prince  of  Wales  as  Duke  of  Cornwall,  and  the  jj***f"??^  5^^. 
*  .  '  the  death  of  the 

Prince  died,  the  suit  was  revived  by  an  mformation  in  the  na-  Prince. 

tore  of  a  bill  of  revivor  filed  by  the  King's  Attorney-general, 

and  a  demurrer  to  the  information  was  over-ruled  (c). 


Sect.  IV. 


Governments  of  Foreign  States. 

It  seems  to  have  been  considered  by  Lord  Thurlow  as  a 
doubtful  point  whether  the  sovereign  of  a  foreign  state  can  sue 
in  the  municipal  courts  of  this  country,  and  whether  the  claims 
of  such  a  person  are  not  matter  of  application  from  state  to 

(«)  Vids  The  judgment  of  Ld.      (6)  Ibid. 
Ch.  B.  Macdonald,  in  Attomey-ge-      (c)  Attoraey-gencral  v.  The  May. 
Deral  of  Prince  of  Wale»  v.  Sir  J.  St.   or,  &ic,  of  Plymouth,  Wightw.  1*4. 
Aubyn.  Wightw.  l'6T. 
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GovemroentB  of 
Foreign  States. 


Persons  by  whom  a  Suit  may  be  instituted : 


GoveramenU  of 
Foreign  States. 
»   ' 


Wkeff  reeog^ 
nixed  by  the 
Government  of 
this  Coantiy, 


S^cus,  wheie 
not  recognised. 


state  (a).  The  point,  however,  has  been  lately  determined 
in  the  affirmative,  in  the  caae  of  The  King  of  Spain  v.  itfa- 
chado  (b),  which  was  a  bill  filed  on  behalf  of  the  King  of 
Spain  and  of  two  other  persons  resident  in  London,  claiming 
some  property  which  had  been  received  by  one  of  the  defend- 
ants under  a  treaty  between  France  and  Spain,  and  which  it 
was  alleged  was  the  property  of  the  King  of  Spain.  To  this 
bill  a  general  demurrer  was  put  in  ;  and  amongst  other  grounds 
of  demurrer  it  was  contended,  that  being  a  foreign  absolute 
sovereign,  he  was  not  capable  of  maintaining  a  suit  in  a  Court 
of  Equity  here,  or  at  least,  that  he  was  not  capable  of  main- 
taining a  suit  fbr  the  enforcement  of  alleged  rights  belonging 
to  him  only  in  his  royal  character.  This  demurrer  was  allowed 
by  Lord  Lyndhurst,  but  upon  a  different  ground,  namely,  that 
the  parties,  who  had  been  joined  with  the  King  of  Spain  as  co- 
plaintiffs,  had  no  interest  in  the  subject-matter  of  the  suit,  and 
after  the  allowance  of  the  demurrer,  the  King  of  Spain  alone 
filed  another  bill  against  the  same  defendants,  for  the  same 
purposes  as  before,  and  the  defendants  demurred  again,  but  the 
demurrer  was  overruled  by  the  Lord  Chancellor  (c),  and  his 
Lordship's  judgment  has  been  confirmed  by  the  House  of  Lords 
on  appeal. 

To  entitle  a  foreign  government  to  sue  in  the  Courts  of  this 
country,  it  is  necessary  that  it  should  have  been  recognised  by 
the  government  here.  This  point  appears  to  have  been  first 
discussed  in  the  case  of  The  City  of  Berne  in  Switzerland  v. 
The  Bank  of  England  {d)^  which  arose  from  the  application  of 
a  person  describing  himself  as  a  member  of  the  common  council 
chamber  of  the  city  of  Berne,  on  behalf  of  himself  and  of  all 
others  the  members  of  the  common  council  chamber  and  the 
burghers  and  citizens  of  that  dty^  to  restrain  the  Bank  of  Eng- 
land and  South  Sea  Company  from  permitting  the  transfer  of 
certain  funds  standing  in  the  name  of  trustees  under  a  purchase 


(a)  Barclay  v.  RnsselT,  8  Ves.  J. 
4S1 }  vide  Himm  The  Nabob  of  the 
Carnatic  v.  East  India  Company, 
1  Ves.  J.  S71,  in  which  the  authori- 
ties upon  this  point  are  collected. 

(6)  4  Russell,  225;  vide  etiam 
City  of  Berne  v.  Bank  of  England, 
9  Vez.  Zi7  ;  Dolder  v.  Bank  of 


England,  10  Vez.  853 ;  Dolder  v* 
Huntingfield,  11  Vez.  288. 

(c)  King  of  Spain  t.  Machado, 
4  Russ.  560 ;  vid§  etiam  The  Colum- 
bian OoTernmcnt  tr,  Rothschild,  1 
Sim.  94. 

id)  9  Ves.  847. 
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bf  th«  old  ffoyeniment  of  Berne  before  the  reyolotion:  the  GovenuneoUoC 

Forcisii  St&ti8 

•l^ilication  was  opposed  on  the  ground  that  the  existing  govern-  r^:ogiu«ed* 

laent  of  Switzerland,  not  being  acknowledged  by  the  government  *  *  ' 

of  this  country,  could  not  be  noticed  by  the  Court ;  and  lard 
Eldon  refused  to  make  the  order,  observing,  that  it  was  ex- 
tremely difficult  to  say  that  a  judicial  court  can  take  notice  of 
a  govenunent  never  authorized  by  the  government  of  the 
oouatiy  in  which  the  court  sits ;  and  that  whether  the  foreign 
govemment  was  recog^nised  or  not,  was  matter  of  public  noto- 
riety. The  same  case  af^rwards  came  before  the  Court  upon 
two  different  occasions  (e),  when  the  question,  whether  a 
foreign  government  not  acknowledged  by  this  country,  could 
sue  in  the  courts  here,  was  incidentally  discussed ;  but  although 
no  final  decision  was  come  to  upon  this  point,  the  case  having 
been  determined  upon  other  points,  Lord  Eldon  did  not 
^ypear  to  have  entertained  a  different  opinion  upon  this  subject 
from  that  which  he  had  before  thrown  out ;  so  that  the  fair 
inferenee  to  be  drawn  from  these  cases  is,  that  though  the 
government  of  9t  foreign  state,  which  has  been  acknowledged 
by  the  government  of  this  country,  may  sue  in  the  courts  of  this 
country  upon  questions  between  that  government  and  private 
individuals,  yet  that  such  suit  cannot  be  maintained  if  the 
government  of  the  foreign  state  is  not  acknowledged  by 
the  government  here. 

The  &ct  of  a  foreign  government  not  having  been  acknow-  The  fact  of  a 
ledged,  is  a  matter  of  public  notoriety,  and  must  be  judicially  ^^^^^^1^ 
taken  notice  of  by  the  Court,  even  though  there  is  an  averment  nised  is  judi- 
iatioduced  into  the  bill,  that  the  government  in  question  has  been  jhe^  c^,^*^*^ 
recognised  (/*).    Thus,  where  in  order  to  prevent  a  demurrer 
it  was  falsely  alleged  in  the  bill  that  a  revolted  colony  of  Spain  u  alleged  m  the 
had  been  recognised  by  Great  Britain  as  an  independent  state,  ^  |^ 
and  a  demurrer  was  nevertheless  put  in,  the  Vice-Chancellor 
allowed  the  demurrer,  observing,  that  if  the  plaintiff  makes  the 
fact,  that  this  is  an  independent  government  recog^bed  by  the 
government  of  this  country,  where  it  is  not  so,  the  foundation 
of  his  case,  the  Court  must  judicially  take  notice  of  what  is  the 
truth  of  the  fact,  notwithstanding  the  averment  on  the  record, 

(«)  Doldcr  V.  Bank  of  England,   tiogficld,  11  Ves.  283. 
10  Vez.  353 ;  Dolder  v.  Lord  Hun-      (/)  Taylor  v.  Barclay,  2  Sim.  213. 
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Persons  by  wham  a  Suit  may  be  instituted : 


Governments  of  because  nothing  is  taken  to  be  true  except  that  which  is  pro- 


perly  pleaded,  and  that  when  a  fact  is  pleaded  which  is  histori- 
cally false,  and  which  the  judges  are  bound  to  take  notice  of 
as  being  false,  it  cannot  be  said  to  have  been  properly  pleaded 
merely  because  it  b  ayerred,  and  the  Court  must  take  it  just  as 
if  there  had  been  no  such  ayerment  on  the  record  (^). 

Where  a  foreign  state  comes  for  the  aid  of  this  Court  in  the 
assertion  of  its  rights,  it  must  sue  in  a  form  which  makes  it 
possible  for  the  Court  to  do  justice  to  the  defendants,  therefore, 
where  a  bill  was  filed  by  the  government  of  the  State  of  Colum- 
bia, and  a  person  describing  himself  as  a  citizen  of  that  state, 
and  minister  plenipotentiary  for  the  same  to  the  court  of  his 
Britannic  Majesty,  and  residing  at  No.  33,  Baker-street,  Port- 
man-square,  in  the  county  of  Middlesex,  the  Vice-Chancellor, 
Sir  J.  Leach,  held,  that  the  bill  could  not  be  sustained,  because 
there  was  no  public  officer  named  who  was  entitled  to  repre- 
sent the  interest  of  the  state,  and  upon  whom  process  could 
be  served  on  the  part  of  the  defendants,  in  case  they  were  ad- 
vised to  file  a  cross  bill  and  to  require  an  answer  (A). 


A  Colonial  Go-  seems  that  a  colonial  government,  existing  by  letters 
yernment  eiist-  patent,  which  is  in  some  degree  similar  to  a  corporation  pos- 


sessing rights  in  England,  may  sue  in  England,  and  ought  to 
be  regulated  by  the  law  of  England,  under  which  it  has  ex- 
istence (i) ;  thus  in  Penn  v.  Lord  Baltimore  (A),  Lord  Hard- 
wicke  made  a  decree  at  the  suit  of  the  governor  of  a  pro- 
vince in  America,  claiming  under  letters  patent  by  which  the 
district,  property  and  government  had  been  granted  to  his  an- 
cestor and  his  heirs.  The  suit  was  for  the  specific  performance 
of  articles  executed  in  England  respecting  the  boundaries  of 
the  two  provinces  of  Maryland  and  Pennsylvania  in  North 
America ;  and  Lord  Hardwicke,  although  he  admitted  that  the 
original  jurisdiction,  in  cases  relating  to  boundaries,  between 

(g)  The  courts  of  this  country  will  Rothschild,  1  Sim.  94.   It  is  to  be 

not  entertain  a  suit  for  matters  arising  observed,  that  in  this  case  it  was 

out  of  contracts  entered  into  by  indi-  stated  at  the  bar,  and  does  not  appear 

viduals  with  the    governments  of  to  have  been  disputed,  that  it  had  been 

foreign  countries,  which  have  not  decided  that  an  ambassador  does  not 

been  acknowledged  by  the  Govern-  represent  his  government  in  a  court  of 

roent  of  this  country.  Ft</«  Thompson  justice. 

V.  Powles,  2  Sim.  194,  and  the  cases  '     (i)  Barclay  p.  Russell,  S  Ves,  4S4. 


there  cited. 
{h)  The  Columbian  Government  t . 
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prorinceSy  was  in  the  King  in  Conncil,  made  a  decree,  founding 
the  jurifldiction  upon  articles  executed  in  England  under  seal, 
for  mutual  considerations,  which  he  considered  as  giving  juris- 
diction to  the  King's  Courts  both  of  law  and  equity,  whatever 
the  subject  matter  might  be  (/)• 


Sect.  V. 
Corporations. 

Toe  riirht  to  sue  is  not  confined  to  persons  in  their  natural  Corporation! 
.  .        ,  J  1^  1  .     ,   .  aggregate, 

capacities;  the  power  to  sue  and  be  sued  m  theur  corporate  - 


name  is  a  power  inseparably  incident  to  every  corporation^ 

whether  it  be  sole  or  aggregate  (a). 

As  a  corporation  must  take  and  grant  by  their  corporate  Charto-, 

,  ,  il         l    ™*y  me  and  be 

name,  so  by  that  name  they  must  in  general  sue  and  be  sued;  sued  by  their 

and  they  may  sue  by  their  true  name  of  foundation,  though 

they  be  better  known  by  another  name.    Thus  the  masters  though  better 

and  scholars  of  the  Hall  of  Valens  Mary,  in  Cambridge,  brought 

a  writ  by  that  name,  which  was  the  name  of  their  foundation, 

though  they  were  better  known  by  the  name  of  Pembroke 

Hall,  and  the  writ  was  held  good  (6). 

As  a  corporation  by  prescription  may  have  more  than  one   by  pre- 

name,  they  may  sue  by  the  one  name  or  the  other,  alleging  that  "cnption,  having 

...         1  .«i         several  naniesy 

they  and  their  predecessors  have  from  time  immemorial  been  may  sue  by  one 

known  and  been  accustomed  to  plead  by  the  one  or  by  the 

other  (c). 

A  suit,  by  a  corporation  aggregate,  to  recover  a  thing  due  to  —cannot  sue 

them  in  their  corporate  right,  must  not  be  brought  in  the  name  IJeir  headaJone 

of  their  head  alone,  but  in  their  full  corporate  name,  unless  it  unless  specially' 

appear  that  the  Act  of  Parliament  or  charter  by  which  they  ^Hl^^Viied 

are  constituted  enables  them  to  sue  in  the  name  of  their  head,  to  sue  in  the 

Yet  though  it  appear  that  the  head  of  a  corporation  is  enabled  S^*m[*  never 

to  sue  in  his  own  name  for  anything  to  which  the  corporation  theless  sue  in 

their  name  of 

(0  Cooper,  Eq.  PI.  123.  (e)  Vid.  9  Edw.  4. 21 ;  13  Hen.  7,  incorporation, 

(a)  1  Bl.  Com.  477.  14  ;  16  Hen.  7, 1 ;  and  21  Hen.  6, 4, 

(  h)  44  Ed.  3, 35 ;  1  Kyd  on  Corp.   which  last  seems  contra, 
2^3. 
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Corporations,    are  entitled,  this  will  not  preelude  them  from  suing  by  their  name 
of  incorporation  :  thus,  where  an  action  of  debt  was  brought  in 
the  name  of  the  President  and  College  of  Physicians  to  recover 
the  penalty  of  5/.  per  month,  on  the  stat.  14  Hen.  8,  c.  15,  for 
practising  physic  in  London  without  a  licence,  on  demurrer  to 
the  declaration,  this  objection,  among  others,  was  taken,  that 
the  action  ought  to  have  been  brought  in  the  name  of  the  Col- 
lege only,  or  of  the  President  only ;  the  words  of  the  patent 
being    quod  ipse  per  nomina  Presidentis  Collegii  seu  com- 
munitatis  facultatis  medicina  London,  should  sue  and  be 
sued."    To  this  it  was  answered  that  they  were  incorporated 
by  the  name  of  President  and  College,  and  had,  in  consequence 
of  that,  a  power  to  sue  and  be  sued  by  that  name ;  and  that 
this  power  was  not  taken  away  by  the  additional  affirmative 
power  which  was  given  them  (cf). 
Query,  Whether      It  has  been  determined  that  where  an  Act  of  Parliament 
cldmiD^aoder    8™***        thing  to  a  corporation,  the  grant  shall  take  effect, 
a  grant  mada     though  the  true  corporate  name  be  not  used,  provided  the  name 
^^rent^name    •^^'^^^'j  '^^^^  ^  *  sufficient  description  of  the  corporation; 
from  their  cor-    but  it  is  doubtful  whether,  in  suing  to  enforce  its  claim  under 

porate  iiame,can  can  use  the  name  therein  mentioned.    The  only 

•lie  for  It  by  , 

■uch  name.       ^^se  which  occurs  on  thb  subject  is  the  following : — 

The  University  of  Cambridge  was  incorporated  by  the  name 
of  Chancellor,  Masters  and  Scholars.  The  statute  (e),  which 
disables  Popish  recusants  convict  from  presenting  to  benefices, 
vests  such  presentations  in  the  Chancellor  and  Scholars  of  the 
two  Universities,  distinguishing  the  counties  within  which  each 
of  them  shall  respectively  present.  The  University  of  Cam- 
bridge brought  a  quare  impedit  against  the  Archbishop  of 
York,  by  the  name  of  the  Chancellor  and  Scholars ;  and  the 
defendant  pleaded  in  abatement  that  the  University  was  incor- 
porated by  the  name  of  Chancellor,  Masters  and  Scholars,  and 
that  therefore  they  had  sued  by  a  wrong  name.  The  Court  of 
Common  Pleas  gave  judgment  of  "  respondeiis  ouster y'*  on 
which  the  defendant  brought  a  vmt  of  error  in  the  King's 
Bench. 

In  favour  of  the  University  it  was  argued  that  a  corporation 
may  have  one  name  by  which  they  may  take,  and  another  by 

((/)  2  Salk,  451.  (e)  S  Jac.  1,  c.  5,  f.  18. 19,  20. 
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wULdi  tfaey  may  rae  (/) :  it  did  not  therefore  folbw  that  be-   Corporttiom.  ^ 

eanae  the  UniTernty  was  incorporated  by  one  name  they  could 

not  siie  by  another ;  the  Act  of  Pariiament  veeting  this  right 

in  tfaeniy  by  the  name  of  Chancellor  and  ScholarSy  was  an  in-* 

eoffporation  of  them  as  to  this  particular  purpose ;  this  could  be 

done  by  letters  patent  (g) ;  much  more  might  it  be  done  by 

Act  of  Parliament ;  and  if  this  were  so,  the  rery  Act  of  Par* 

liament  was  a  falsification  of  the  plea.   To  this  it  was  an* 

sweredy  that,  if  the  University  had  in  hct  one  name  by  which 

they  might  take,  and  another  by  which  they  might  sue,  they 

ought  to  have  shown  it;  that  the  Act  of  Pariiament  operated 

only  as  a  description  of  person,  as  a  devise  would  do,  and  not 

as  an  incorporation  to  a  specific  purpose. 

Parker,  C.  J.  observed,  that  the  declaration  set  forth  the 
Act  of  Parliament  as  an  authority  to  sue  by  that  name,  which 
pot  it  on  the  defendant  to  show  some  special  matter  to  avoid  it, 
as  the  acceptance  of  another  charter  by  another  name,  at  a 
time  mbeequent  to  the  Act.  Powys,  senior,  said,  that  Chan- 
cellor and  Scholars"  was  such  a  name  as  comprehended  the 
fdiole  Univeisity,  for  that  it  included  both  head  and  mem- 
bers. The  other  two  Justices,  Eyre  and  Powys,  jun.,  said, 
that  it  did  not  follow  that  what  was  sufficient  as  a  description 
to  enable  a  person  to  take,  was  a  name  by  which  he  might 
sue  (A). 

We  have  seen  before  that  a  corporation  cannot,  unless  Corporttion, 

spedmlly  authorised  by  their  constitution,  sue  by  their  head  ^  ^*^» 

^  '  ,  .  ,    ,      cannot  sot  or 

ikme ;  so  neither  can  a  corporation  aggregate,  which  has  be  sued  without 

a  bead,  sue  or  be  sued  without  it,  because  without  it  the 

corporation  is  incomplete  (t).    It  is  not,  however,  necessary  Head  of  a  cor- 

lo  mention  the  name  of  the  head  (k\  nor  is  it  necessary  ^^[^^^I'Si^by 

in  the  case  of  corporations  aggregate  to  name  any  of  the  bis  own  name, 

indiridual  members  by  dieir  proper  christian  and  surnames  (/) ;  ^^^^-^  if 

but  if ,  in  a  suit  in  equity  by  the  members  of  a  corporation  named,  the  suiu 

in  their  corporate  capacity,  they  are  mentioned  by  their  ^[b'Sr  dwUis. 

 s,  the  suit  will  not  become  defective  by  the  death  of 


(/)  1  Rol.  SIS.  (0  2  Bac.  Ab.  tit.  Corp.  C.  8,  pi.  7. 

ig)  3  Hen.  7. 13 ;  4  Leon.  190.  (k)  I  Kyd.  281. 
(fc)  12  Mod.  207, 208 ;  1  Kjd,  2(16.      (I)  2  lost.  GG6. 
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Must  show  In 
what  right  they 


Suit  by  corpo- 
ration sole 
abates  by  his 
death. 


Of  revivonwhere 
suit  for  his  own 
benefit 


i  for 
the  benefit  of 
others. 

Master  of  an 
hospital. 


Parson. 


Persons  by  whom  a  Suit  may  be  instituted: 

some  of  the  members,  although  it  would  have  abated  if  the 
suit  had  been  by  them  in  their  individual  characters.  Thus 
where  the  warden  and  fellows  of  Manchester  College  filed  a 
bill  for  tithes  in  their  corporate  capacity,  but  in  their  proper 
names,  in  which  a  decree  was  pronounced,  from  which  both 
the  plaintiffs  and  defendants  appealed,  and  pending  the  appeal 
two  of  the  fellows  died ;  two  new  fellows  were  elected  in  their 
place,  and  an  objection  was  taken,  on  the  g^und  that  the  new 
fellows  were  not  parties ;  Lord  Eldon  held  that  there  was  no 
defect  of  parties,  and  directed  the  appeal  to  proceed  (m). 

A  sole  corporation  suing  for  a  corporate  right,  having  two 
capacities,  a  natural  and  a  corporate,  must  always  show  in 
what  right  he  sues  (n).  Thus  a  bishop  or  prebendary,  suing 
for  land  which  he  claims  in  right  of  his  bishopric  or  prebend, 
must  describe  himself  as  bishop  or  prebend ;  and  if  a  parson 
sue  for  any  thing  in  right  of  his  parsonage,  he  ought  to  describe 
himself  as  parson.  In  this  respect  a  sole  corporation  differs 
from  a  corporation  aggregate,  because  the  latter  having  only  a 
corporate  capacity,  a  suit  in  their  corporate  name  can  be  only 
in  that  capacity  (o).  It  also  differs  from  corporations  aggre- 
gate, in  that  by  the  death  of  a  corporation  sole,  a  suit  by  him, 
although  instituted  in  his  corporate  capacity,  becomes  abated, 
which  is  not  the  case,  as  we  have  seen  before,  with  respect  to 
suits  by  corporations  aggregate. 

It  is  to  be  observed,  that  in  cases  of  abatement  by  the  death 
of  corporations  sole,  there  is  a  material  distinction  with  regard 
to  the  right  to  revive.  If  the  plaintiff  was  entitled  to  the 
subject-matter  of  the  suit  for  his  own  benefit,  his  personal 
representatives  are  the  parties  to  revive ;  but  if  the  plaintiff 
was  only  entitled  for  the  benefit  of  others,  there  his  successor 
is  the  person  who  ought  to  revive.  Thus  if  the  master  of  an 
hospital,  or  any  similar  corporation,  institute  proceedings  to 
recover  the  payment  of  an  annuity  and  die,  his  successor  shall 
have  the  arrears,  and  not  his  executors,  because  he  is  entitled 
only  as  a  trustee  for  the  benefit  of  his  house ;  but  it  is  other- 
wise in  the  case  of  a  parson ;  there  the  executors  are  entitled, 


(m)  Blackburn  v.  Jepson,  3  (n)  2  Bac.  Ab.  Corporation,  £.  2. 
Swanst.138.  (o)  Ibid. 
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^dA  not  the  sacoessor,  because  he  was  entitled  to  the  annuity  Corporationt. 
for  hia  own  benefit  (p).  On  the  same  principle,  if  a  rent  to 
a  dean  and  chapter  be  in  arrear,  and  the  dean  die,  there  ia  no 
abatement,  because  the  rent  belongs  to  the  succeeding  dean  and 
chapter ;  but  if  the  rent  be  due  to  the  dean  in  his  sole  corporate 
cspacitj,  it  shall  go  to  his  executors,  and  they  must  revive  (q)» 

Although  Gorporations  aggregate  are  entitled  to  sue  in  their  Suits  by  penons 
corporate  capacity,  the  Court  will  not  permit  parties  to  assume  JJJJJ^^^^JJJJ*" 
a  corporate  character  to  which  they  are  not  entitled;  and  not  permitted, 
where  it  appears  sufficiently  on  the  bill  that  the  plaintifis  have 
assumed  such  a  character  without  being  entitled  to  it,  a  de- 
murrer will  hold.  Thus  in  the  case  of  Lloyd  v.  Loaring  (r) 
where  a  bill  was  filed  by  some  of  the  members  of  a  lodge  of 
fireemasons  against  others,  for  the  delivery  up  of  certain 
specific  diattels,  in  which  bill  there  was  great  affectation  of 
a  corporate  character,  in  stating  their  laws  fmd  constitutions, 
and  the  original  charter  by  which  they  were  constituted; 
a  demurrer  was  allowed, because  the  Court  will  not  permit 
persons  who  can  only  sue  as  partners,  to  sue  in  a  corporate 
character ;  and,  upon  principles  of  policy,  the  Courts  of  this 
country  do  not  sit  to  determine  upon  charters  granted  by  per- 
sons who  have  not  the  prerogative  to  grant  them." 

It  is  to  be  observed,  that  in  the  above  case  of  Lloyd  y,  Loar-  Joint  Stock 
ing.  Lord  Eldon  g^ve  the  plaintiffs  leave  to  amend  their  bill,  by  Comj^mes.  ^ 
striking  out  their  present  style  as  plaintiffs,  and  suing  as  indivi- 
duals on  behalf  of  themselves  and  the  other  persons  interested, 
his  lordship  saying  that  he  had  seen  strong  passages,  as  falling 
from  Lord  Hardwicke,  that  where  a  great  many  individuals 
are  jointly  interested,  there  are  more  cases  than  those  which 
are  fiuniliar,  of  creditors  and  legatees,  where  the  Court  will  let 
a  few  represent  the  whole  (s).  Ever  since  that  period  it  has 
been  held,  that  where  all  parties  stand  in  the  same  situation 
and  have  one  common  right  and  one  common  interest,  two  or 
three  or  more  may  sue  in  their  own  names  for  the  benefit  of 
all ;  and  upon  this  principle  large  partnerships,  or  associations 
in  the  nature  of  joint  stock  companies,  although  not  incor- 

(p)  1  Kyd  on  Corpor.  77.  (r)  6  Ves.  778. 

(q)  Ibid.  78.  («)  6  Ves.  779. 
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Joint  Stock 
Companies. 


Under  Privato 
Acts  of  Parlia" 
ment. 


Sae  by  their 
officers. 


But  individual 
members  may 
sue  tlie  di- 
lectors,  &c. 


porated,  hay^  been  permitted  to  nuuntiin  suits  mstitated  in 
the  name  of  a  few  or  more  individuals  interested  on  behalf 
of  themselves  and  the  other  partners  in  the  concern  {t). 

It  may  be  noticed  here  that  many  joint  stock  companies  or 
associations  for  insurance,  trading,  and  other  purposes,  have 
from  time  to  time  been  established  by  Acts  of  Pariiament, 
which,  although  they  have  not  formed  them  into  corporations, 
have  still  conferred  upon  them  many  privileges,  in  conse* 
quence  of  which  such  companies  have  acquired  something  of 
a  corporate  character ;  amongst  other  privileges  so  conferred, 
may  be  reckoned  that  of  suing  and  being  sued  in  the  names 
of  their  principal  officers.  The  history  of  these  companies  or 
associations,  and  of  the  provisions  which  have  from  time  to  time 
been  introduced  into  Acts  of  Paiiiament,  creating  or  regulating 
tiiem,  has  been  detailed  at  considerable  length  by  Lord  Eldon;, 
in  Van  Sandau  v.  Moore  (u ) ;  and  his  lordship's  observationB 
may  be  useful  to  those  upon  whom  the  duty  may  devolve  oi 
framing  suits  on  behalf  of  or  against  persons  connected  widi 
Uie  different  classes  of  joint  stock  compames  diere  enumerated. 
It  will  suffice,  however,  for  our  present  purpose,  to  observe, 
that  although  under  Acts  of  Parliament  of  this  description  it  is 
competent  for  the  company  to  maintain  suits  in  the  names  of 
tiie  officers  designated  in  the  Acts,  yet  where  any  of  the  com- 
pany wish  to  sue  the  directors  or  others,  who  are  members  as 
well  as  themselves,  they  may  maintain  such  a  suit  In  their  own 
individual  capacities, either  suing  by  themselves  and  making  the 
pest  of  the  company  defendants  (ir),  or  suing  on  behalf  of  them- 
selves and  the  other  members  of  the  association  who  may  come 
in  and  contribute  to  the  expenses  of  the  suit.  This  appeans 
to  be  the  result  of  the  decision  in  Hichens  v.  Congreve  {y). 
In  that  case,  the  company  had  been  estaUished  by  an  Act  of 
Parliament,  which  contained  a  clause  whereby  it  was  declared 
that  all  proceedings,  whether  at  law  or  in  equity,  to  be  carried 


(e)  FM2#Cbanceyv.May»Prec.  in  S  Hussell,  196;  Van  Sandsu  v. 

Ch.  692 ;  Good  «.  Blewitt,  IS  Ves.  Moore,  1  Russell,  441 ;  videpost. 
$97 ;  Cockburn  v.  Thompson,  16  Ves.      (u)  1  Russell,  441.  458. 
821 ;  Pearce  t>.  Piper,  17  Ves.  1  ;      (x)  Van  Sandau  ».  Moore,  1  Rus- 

Blain  v.  Agar,  1  Sim.  87;  Gray  v.  sell,  441. 
Chaplin,  2  Sim.  &  S.  267;  and      (t/)  4  RusscU,  562. 
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on  by  or  on  behalf  of  the  company  againit  any  penon  or  per-  Joint  Stock 
tons,  whether  such  person  or  persons  should  be  a  member  or  ,  Comptniet«  ^ 
members  of  the  company  or  not,  Bhoold  be  inititated  and  car* 
ried  on  in  the  name  of  the  chairman  or  of  one  of  the  directore, 
as  the  nominal  plaintiff;  the  questions  which  arose  in  the 
salty  the  object  of  which  was  to  compel  some  of  the  directors 
to  refund  monies  improperly  withdrawn  by  them  from  the 
stock  of  the  company,  were  principally  whether  snch  a  suit 
coold  be  maintained  by  a  few  of  the  partners  in  the  concern, 
sning  on  behalf  of  the  others,  without  bringing  the  other  part- 
ners before  the  Court  ?  and  whether,  if  such  a  suit  could  be 
iostitated,  the  form  of  proceedings  prescribed  by  the  Act  of 
Pariiamenc  ought  not  to  have  been  followed  ?  and  upon  these 
questions.  Lord  Lyndhurst,  upon  overruling  the  demurrer 
which  bad  been  put  in  to  the  bill,  observed,  It  has  been  argued 
that  Uie  ease  oomes  within  the  clause  of  the  Act  of  Parliament. 
I  doubt  whether  the  terms  of  the  clause  are  sufficient  to  com- 
prehend it,  and  the  spirit  of  the  Act  does  not  extend  to  trans- 
aetioiM  snch  as  are  in  question  here.  The  clause  was  iatro* 
dnced  in  order  that  where  the  company  was  concerned  on  the 
one  side,  and  individuals  contracting  with  it,  being  perhaps 
at  the  same  time  members,  were  concerned  on  the  other,  suits 
might  be  carried  on  without  being  impeded  by  the  objections 
which  would  otherwise  have  occurred." 

By  a  recent  Act  of  Parliament,  passed  for  the  purpose  of  By  4  &  6  W.  4, 
^Kilitating  the  formation  of  associations  for  trading,  charitable,  ^  ^ 
literary  and  other  purposes,  which  associations  it  might  be 
inexpedient  to  incorporate  by  Royal  charter,  although  it  might 
be  expedient  to  confer  upon  them  some  of  the  privileges 
incident  to  corporations  created  by  Royal  charter,  the  King 
is  empowered  by  his  letters  patent  to  grant  to  any  company 
or  body  of  persons  associated  together  for  any  of  the  above  The  King  by 
purposes,  and  to  the  heirs,  executors,  administrators  and  l^^'^'f^ 
assigns  of  any  such  persons,  although  not  incorporated  by  any  company 
such   letters  patent,  any  privilege  or  privileges   which,  ^,tJ^e*^pr|!f 
according  to  the  rules  of  the  common  law,  or  in  pursuance  vifege  of  s^iiag 
of  the  Act  of  the  6  Geo.  4,  c.  91,  it  would  be  competent  to  Sel^*^o^,*tfe 
His  Majesty  to  grant  to  any  such  company  or  body  of  persons  ccrs. 
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Persons  by  whom  a  Suit  may  be  instituted : 


Joint  Stock 
Companies. 


Grants  of  such 
patents,  and  the 
names  of  sach 
officera,  must  be 
enteiedinabook 
kept  by  the 
Clerk  of  the  Pa. 
tents. 


And  adTertised 
in  the  London 
Gazette,  and 
newspaper  of 
the  county  or 
place  where  the 
meetings  are 
held. 


The  death  or 
change  of  offi* 
cers  to  be  re- 
corded and  ad 
vertised  in  a 


Foreign  Corpo- 
ration. 


in  and  by  any  charter  of  incorporation,  and  especially  the  pri- 
vilege of  maintaining  and  defending  actions  ^  suits  y  prosecutions 
and  other  proceedings,  both  at  law  and  in  equity,  in  the  name 
or  names  of  any  one  or  more  of  the  principal  officers  for  the 
time  being  of  any  such  associations  respectively  ;  and  in  order 
that  the  iasuing  of  such  letters  patent,  and  the  name  or  names 
of  the  principal  officer  or  officers  for  the  time  being  of  the 
several  associations  thereby  constituted  may  be  made  known 
to  the  public,  it  is  by  the  second  section  of  the  same  Act 
enacted,  that  an  entry  of  the  grant  of  such  letters  patent,  and 
of  the  name  or  names  of  the  principal  officer  or  officers  therein 
designated,  or  who  may  from  time  to  time  be  appointed  by 
virtue  of  the  powers  contained  in  such  letters  patent,  shall  be 
made  in  a  book  to  be  kept  for  that  purpose  in  the  office  of  the 
Clerk  of  the  Patents,  and  that  the  same  shall  be  open  for 
inspection,  at  all  reasonable  times,  by  any  person  requiring  the 
same,  on  payment  of  a  fee  of  one  shilling  only.  And  it  is 
further  enacted,  that  a  sufficient  notice  or  memorandum  of 
such  letters  patent,  together  with  the  name  or  names  of  the 
principal  officer  or  officers,  shall  be  advertised  in  the  London 
Gazette  within  one  calendar  month  from  the  date  of  such  letters 
patent,  and  also  in  some  one  newspaper  published  or  circulating 
in  the  county  or  place  where  the  meetings  of  any  association 
shall  be  usually  held ;  and  also,  that  upon  the  death  or  change 
from  any  other  cause  whatever  of  any  such  principal  officer  or 
officers,  the  name  or  names  of  the  person  or  persons  succeeding 
him  or  them  shall  in  like  manner  be  recorded  in  the  office  of 
the  Clerk  of  the  Patents,  and  advertised  in  the  London 
Gazette,  or  in  some  one  newspaper  as  aforesaid ;  and  the 
officer  or  officers  so  from  time  to  time  recorded  and  advertised 
shall,  for  all  intents  and  purposes,  be  held  and  considered  as 
the  party  or  parties  entitled  to  sue  and  to  be  sued  on  behalf  of 
his  or  their  respective  associations,  within  the  meaning  of  the 
Act,  and  of  any  patent  or  patents  to  be  from  time  to  time 
g^ranted  in  pursuance  thereof. 

A  suit  may  be  supported  in  England  by  a  foreign  corpora- 
tion in  their  corporate  name  and  capacity ;  and  in  pleading  it 
is  not  necessary  that  they  should  set  forth  the  proper  names  of 
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the  penons  who  form  such  corporation,  or  show  how  it  watf  Forei^ 

iocoqNmUed  ;  though  if  it  is  denied,  they  must  prove  that  by  Corpo'^^op*' 
the  law  of  the  foreign  country  they  were  e£fectually  incorpo- 
rued(z). 


Sect.  VI. 

Penons  rending  out  of  the  Jurisdiction. 

The  rule  that  all  persons,  not  lying  under  the  disabilities  Per^om  oat  of 
after  pointed  out,  are  entitled  to  maintain  a  suit  as  plaintiffs  in  ^  juriidictxm 
the  Court  of  Chancery,  b  not  affected  by  the  circumstance  of  their  3i«i*enem^s*' 
being  resident  out  of  the  jurisdiction  of  the  Court,  unless  they  or  rendents  in 
be  alien  enemies,  or  are  resident  in  the  territory  of  an  enemy  ^^^ilrithoat 
without  a  licence  or  authority  from  the  Government  here.  licence. 

In  order,  however,  to  prevent  the  defendant  from  being  de-  q,. 
fbtted  of  his  right  to  costs,  it  is  a  rule,  that  if  the  plaintiff  in  a  derad  to  give  le- 
nit  is  resident  abroad,  the  Court  will,  on  application  of  the  de-         for  «»t^ 
fendant,  order  him  to  give  security  for  the  costs  of  the  suit,  and 
in  the  meantime  direct  all  proceedings  to  be  stayed  (a).  And 
it  has  in  one  case  been  decided,  that  if  after  such  an  order  the  And  if  after  rach 
plaintiff  omits  for  a  long  time  to  g^ve  the  security,  the  defendant  ^  ^^^der  Plain- 
has  a  right  to  have  the  bill  dismbsed  ;  and  that  for  that  purpose  go,  bill  may  be 
the  Court  will,  upon  motion,  order  the  plaintiff  to  g^ve  the  re-  dismissed, 
quired  security  by  a  certain  day,  or  in  default  direct  that  the 
bQl  may  stand  dismissed  (6). 

It  has  been  held  in  Ireland  (c),  that  notwithstanding  the 
41  Greo.  3,  c.  93,  s.  5,  by  which  an  attachment  is  given  in  £ng- 

(s)  Dntcb  West  India  Company  all  proceedings  until  security  given ; 

«.  Van  Meyer,  2  Ld.  Ray.  1635.  but  in  Fox  v.  Blew,  (5  Mad.  148,) 

(«)  Wyatt.Prac  Heg.  146.  For-  the  Vice-Chancellor,  Sir  J.  Leach, 

merly  the  practice  of  the  Court  was  expressed  his  opinion  that  the  lan- 

merely  to  order  the  plaintiff  to  give  guage  of  all  orders  obtained  as  of 

security  for  costs,  before  he  could  course  ought  to  be  uniform,  and  inti- 

oblige  the  defendant  to  put  in  his  mated  that  in  future  the  better  way 

ansiper ;  but  though  under  this  or-  would  be  to  make  the  order  in  all 

der  the  plaintiff  could  not  compel  cases  extend  to  suy  proceedings, 

the  defiendant  to  answer,  he  might  (6)  Camac  0.  Grant,  1  Sim.  348. 

nevectbelets  take  other  proceedings  It  was  said  in  Cliffe  v.  Wilkinson, 

in  the  cause,  such  as  suing  out  a  4  Sim.  124,  arg.,  that  Sir  A.  Hart, 

commission  to  examine  witnesses  de  V.  C,  who  made  this  order,  had  af- 

htne  me.   To  obviate  this,  it  was  ne-  terwards  expressed  doubts  as  to  his 

eessary  that  the  defendant,  in  ap«  being  warranted  in  doing  so. 

plying  for  the  order,  should  word  his  (c)  Moloney  v.  Smith,  1  M'Lel.  &c 

mot  too  so  as  to  extend  it  to  restrain  Y.  213. 
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Persons  by  whom  a  Suit  may  be  instituted : 


Securitjf  for 
Costs. 


Not  required 
where  there  are 
Co-PUiiitif&  in 
Eogland,  nor 
where  Plaintiff 
iaa  landoriea 
officer,  or  Am- 
bassador, or 
otl^r  person  re- 
sident abroad 
on  public  ser- 
vice. 

Peers  of  the 
Realm  must 
give  security. 

Exemption  from 
liabili^ 
appear. 


Absence  of 
Plaintiff  must 
appear  either  by 
the  Bill  or  upon 
Affidavit,  and 
must  be  for  the 
purpose  of  re- 
tifUng  abroad. 


land  to  enforce  an  order  or  decree  made  in  Ireland  for  the  pay< 
ment  of  money,  a  plaintiff  residing  in  England  mu»t,  on  filing 
a  bill  in  Ireland,  give  security  for  coats  {d) ;  and  although  the 
same  Act  applies  to  persons  who  are  resident  in  Ireland  com* 
mencing  suits  in  England,  it  has  been  decided  in  the  English 
Courts,  that  where  a  plaintiff  resident  in  Ireland  files  a  bill 
here,  he  must  also  give  security  (c).  It  has  likewise  been  held, 
that  a  person  resident  in  Scotland  must  in  like  manner  give 
security  for  costs  {f). 

Where  there  arc  co-plaintiffs  resident  in  England,  the  Court 
will  not  make  an  order  that  other  plaintiffs  who  are  abroad  shall 
give  security  for  costs  (g) ;  and  where  the  plaintiff  is  abroad  as  a 
land  or  sea  officer  in  the  service  of  His  Majesty,  he  will  not 
be  ordered  to  give  security  {h) ;  and  so,  where  he  is  resident 
abroad  upon  public  service,  as  an  ambassador  or  consul,  he 
cannot  be  called  upon  to  give  security ;  but  peers  of  the  realm, 
although  they  are  privileged  from  personal  arrest,  must,  if  they 
reside  abroad,  give  security  for  costs,  for  although  such  costs 
cannot  be  recovered  by  personal  process,  they  may  by  other 
process,  if  the  plaintiff  is  resident  in  this  country  (t).  And  it 
may  be  stated  as  a  general  rule,  that  wherever  a  plaintiff  is  out 
of  the  jurisdiction,  the  defendant  is  entitled  to  security  for 
costs,  unless  it  is  distinctly  shown  that  the  plaintiff  is  exempted 
from  his  liability  {k). 

A  plaintiff  cannot  be  compelled  to  give  security  for  costs, 
unless  he  himself  states  upon  his  bill  that  he  is  resident  out  of 
the  jurisdiction,  or  unless  the  fact  is  established  by  affidavit ; 
and  it  seems  that  the  mere  circumstance  of  his  having  gone 
abroad,  will  not  be  a  sufficient  g^und  on  which  to  compel  him 
to  give  security,  unless  it  is  stated  either  by  the  plaintiff  him- 
self, or  upon  affidavit,  that  he  is  gone  abroad  for  the  purpose  of 
residing  there  {1), 

(d)  Mullett  V.  Christmas,  2  Ball. 
&B.4 


.  422 ;  vide  itiam  Stackpole  v. 
Callaghan,  1  Ball.&  B.  566. 

(e)  Hill  V.  Reaition,  Mad.  &  Geld. 
46 ;  Moloney  v.  Smith,  1  M'i^ell.  6c 
Y.  21S. 

(f)  Kero.  Duchess  of  Munster, 
Bunb.  %5. 

(g)  Winthorp  c.  Roy.  Exch.  Ass 


Company,  1  Dick.  282 ;  Walker  v, 
Easterby,  6  Ves.  612. 
(A)  Colebrook  v.  Jones,  1  Dick.  154. 
(i)  Lord  Aldborough  v.  Burton, 
2M.&K.40]. 

(k)  LUlie  V.  Lillie,  2  M.  &  K.  404. 
(0  Green  v.  Charaock,  3  Bro.  C.  C. 
871;  2  Cox,  284.  S.C.  ;  1  Ves.  J. 
396,  S.  C.  ;  Hoby  i.  Hitchcock,  5 
Ves  690. 
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In  order  to  entitle  a  defendant  to  require  security  for  costs    Security  for 
from  a  plaintiff,  he  must  make  his  application  at  the  earliest  . 
possible  time  after  the  fact  has  come  to  his  knowledge,  and  be*  Application  for 
fore  he  takes  any  further  step  in  the  cause  ;  therefore,  where  security  mutt 
the  fiict  of  the  plaintiff  being  resident  abroad  appears  upon  the  Answer! 
bill,  he  must  make  his  motion  before  he  puts  in  his  answer,  or 
applies  for  time,  either  of  which  acts  will  be  considered  as  a 
wairer  of  his  right  to  the  security  (m). 

If  the  plaintiff  is  not  described  in  the  bill  as  resident  abroad,  In  what  cases 

and  the  defendant  does  not  become  apprised  of  that  fact  before  he  ^^J^^l  ^ 

puts  in  his  answer,  he  may  make  the  application  after  answer ; 

i^  however,  he  takes  any  material  step  in  the  cause  after  Material  step  in 

he  has  notice,  he  cannot  then  apply.    In  Macon  y,  Oardi-  ^*^» 

rr  notice,  will  de- 

•er(»),  the  plaintiff  was  described  in  the  original  bill  as  late  pri^e  Defendant 

^tke  West  Indies,  but  then  of  the  City  of  London,  and  the  ^^^^  ^f^^^ 
defendant  having  answered,  filed  a  cross  bill  against  the 
plaintiff ;  exceptions,  however,  were  taken  to  the  answer,  to 
whicfa  the  defendant  submitted,  and  put  in  a  furtber  answer, 
and  then  applied  to  the  Court  that  the  plaintiff  in  the  original 
bill  might  give  security  for  costs,  alleging  in  his  af&davit, 
that  upon  application  to  the  plaintiff's  solicitor  in  the  original 
suit  to  appear  for  him  to  the  cross  bill,  he  discovered  for 
the  first  time  that  the  plaintiff  did  not  reside  in  London, 
as  alleged  in  the  bill,  but  in  Ireland.  To  this  it  was  an- 
swered (and  so  it  appeared),  that  the  defendant  had  in  his 
cross  bill  stated  the  plaintiff  to  be  resident  in  Ireland,  and  after 
that  had  answered  the  exceptions  to  his  answer  to  the  original 
bin,  and  had  thereby  taken  a  step  in  the  cause  after  it  was 
evident  that  he  had  notice  of  the  plaintiff's  being  out  of  the 
jurisdiction,  and  Lord  Eldon  held,  that  the  defendant  had 
tiliereby  precluded  himself  from  asking  for  security  for  costs, 
and  therefore  refused  the  motion. 

In  Dyott  V,  Dyott  (o),  where  the  defendant  had  sworn  to  Filing  Answer, 
his  answer  before  he  had  notice  of  the  fact  of  the  plaintiff  ^'^IJf^a  noHw. 
being  resident  abroad,  but  in  consequence  of  some  delay  in 
the  six  clerks'  office  the  answer  was  not  filed  till  after  the 

Cm)  Melionicchy  V.  Meliorucchy,       (n)  2  Bro.  C.  C,  Ed.  Belt,  GOP* 
2  Ve*.  24  ;  1  Dick.  147,  S.  C  j  Craig  notis. 
i.  Bolton,  2  Pro.  C.  C.  COO  ;  Anou,       (o)  1  Mad.  187. 
10  Ves.  287. 
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Persons  by  whom  a  Suit  may  be  instituted : 


Security  for 
CosU. 


Plaintiff  going 
abroad  after  Bill 
filed. 


mutt  be  to  settle 
or  letide. 


Plaintiff  must 
be  absolutely 
gone. 

Seeut,  where 
Plaintiff  is  or- 
dered abroad 
under  the  Alien 
Act. 


defendant  had  been  informed  of  the  plaintiffs  residence;  a 
motion  that  the  plaintiff  might  give  security  for  costs  was  con- 
sidered too  late,  although  the  defendant  himself  was  not  privy 
to  or  aware  of  the  delay  which  had  taken  place  in  filing  his 
answer. 

If  a  plaintiff,  after  filing  a  bill,  leave  the  kingdom  for  the 
purpose  of  settling,  and  do  actually  take  up  his  residence  in 
foreign  parts,  it  is  in  any  stage  of  the  cause  ground  for  an  order 
that  he  shall  give  security  for  costs  (p).  It  is  presumed, 
however,  that  such  application  ought  to  be  made  as  early  as 
possible  after  the  defendant  has  become  apprized  of  the  fact ; 
and  it  is  not  enough  to  support  such  an  application  to  swear 
that  the  plaintiff  has  merely  gone  abroad,  but  the  affidavit  should 
go  on  to  say  further,  that  he  is  gone  to  settle  abroad.  In 
Weeks  y.  Cole  (^),  an  application  was  made  by  the  defendant, 
after  answer,  that  the  proceedings  might  be  stayed  until  the 
plaintiff  gave  security  for  costs,  on  an  affidavit  that  the  plaintiff 
who,  when  the  bill  was  filed  was  resident  in  London,  had,  since 
the  answer  was  put  in,  entirely  abandoned  the  country  and  gone 
to  reside  in  the  Isle  of  Man ;  and  Lord  Eldon  made  the  order, 
observing,  however,  that  the  plaintiff  ought  to  have  an  oppor- 
tunity of  answering  the  affidavit,  the  propriety  of  which  sug- 
gestion is  evident  from  the  case  of  White  v.  Greathead  (r), 
where  an  order  for  the  plaintiff  to  give  security  for  costs  after 
answer,  was  refused  in  consequence  of  an  affidavit  which  had 
been  filed  by  the  plaintiff's  solicitor,  stating  that  the  plaintiff 
had  gone  to  the  West  Indies  merely  for  the  purpose  of  ar- 
ranging his  affiairs,  and  that  he  had  informed  the  deponent  that 
he  intended  soon  to  return  to  thb  country,  where  he  had 
left  his  family. 

To  entitle  a  defendant  to  an  order  that  the  plaintiff  may 
g^ve  security  for  costs,  it  is  necessary  that  the  plaintiff  should 
absolutely  be  gone  abroad,  the  mere  intention  to  go,  will 
not  be  sufficient  {s) ;  in  a  case,  however,  where  the  plaintiff, 
who  was  an  alien  enemy,  was  under  confinement  preparatory 
to  his  removal  out  of  the  country,  upon  a  warrant  by  the 


(p)  Anon.  2  Dick.  776. 
(q)  Ibid  14  Ves.  518. 
(r)  15  Ves.  2. 


(s)  Adams  v.  Colethurst,  2  Anst. 
552. 
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Secretary  of  State  under  tbe  Alien  Act,  the  proceedings  were    Security  for 

stajed  until- he  g^ve  gecurity  for  costs,  although  he  was  not  C<»u. 

actually  gone  out  of  the  country  (0*  In  proceedings  at  Common  Or  isundersea- 

Law,  where  after  the  commencement  of  an  action,  and  after  ^^^jj^^^' 

issue  joined,  the  plaintiff  has  been  convicted  of  f^ony  and  Mony,' 

ordered  to  be  transported,  the  Courts  have  ordered  security  to 

be  given  for  costs,  as  well  retrospective  as  prospective  («) ; 

and  it  u  presumed  that  Courts  of  Equity  will  follow  the  rule 

at  law ;  where,  however,  the  plaintiff  had  not  been  convicted 

of  felony,  but  only  of  a  misdemeanor  under  the  52  Geo.  3,  But  not  for  a 

c.  130,  s.  2,  for  poaching,  for  which  he  was  sentenced  to  seven  "ni«lemeanor. 

years*  transportation,  and  it  was  admitted  that  he  had  not 

sailed  for  the  place  of  transportation,  but  was  in  a  penitentiary 

place  of  confinement,  the  Vice-Chancellor  refused  a  motion  for 

stay  of  proceedings  till  the  plaintiff  had  given  security  for 

costs  (x). 

Ffom  analogy  to  the  course  adopted  where  the  plaintiff  is  Ambaisador't 
residentout  of  the  jurisdiction,  the  Court  will,  upon  application,  '^^'** 
restrain  an  ambassador's  servant,  whose  person  is  privileged 
hem  arrest  by  the  7  Ann.  c.  12,  from  proceeding  with  his 
soit  until  he  has  g^ven  security  for  costs  (y). 

It  was  an  old  rule,  well  escablbhed,  that  where  a  defendant  Amount  of  se- 
lived  abroad,  and  was  ordered  to  find  security  to  answer  costs,  curity. 
the  sum  for  which  the  security  should  be  given,  should  be  40 
and  that  this  sum  should  not,  under  any  circumstances,  be 
increased  upon  adverse  motion  (z),  unless  where  the  plaintiff 
applied  to  the  Court  to  ask  a  favour,  such  as  a  commission  to 
examine  witnesses  abroad,  in  which  case  further  terms  might  be 
imposed  upon  him  (a).    It  was  observed  by  Lord  Hardwicke, 
in  the  year  1754,  that  the  sum  of  40 1,  was  very  low,  and  that 
the  lowness  of  it  had  often  been  noticed  by  the  Court,  and 
that  it  had  been  settled  at  a  time  when  the  costs  of  the  Court 
did  not  run  to  anything  like  what  they  did  then.  From 
that  time,  however,  the  Court  never  departed  from  the  rule 
ontil  the  new  orders  were  made  in  1828,  by  the  40th  of  which 

(t)  ScUai*.  Hanson,  5  Ves.  261.  Archer,  2  P.  Wms.  452;  Adderly 

(»)  Harvey  v.  Jacob,  1  B.  £c  Aid.  v.  Smith,  1  Dick.  355. 

159.  <0  Gage  v.  Lady  StafTord,  2  Ves. 

(z)  Baddeley  v.  Harding,  Mad.  557. 

&  Gel. 214.  (a)  Ibid.;  Ogiivie  f.  H^aroc,  11 

(jr)  Anon.  Mos.  175 ;  Goodwin  v.  Ves.  509. 
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Periont      w)iom  a  Suit  may  be  instiiuied : 


Security  for  Orders  it  w  directed,  that  the  penal  sam  m  the  bond  to  be  finren 
'  M  a  seciintT  to  ansirer  costs  bv  any  plaintiff  who  ib  ont  of  the 

jurisdiction  of  the  Court ,  shall  be  increased  from  40  /.  tol  00  /.  (b). 
In  what  man-  manner  of  giTing  the  secoritr  is  as  follows :  the  plaintiff 

ncr  gifeo.  delivers  a  note  to  the  defendant's  clerk  in  court  containing  the 
name  and  description  of  the  person  intended  to  become  secn- 
ritj.  This  note  is  sent  to  the  defendant's  solicitor,  who  will 
return  an  answer  whether  he  approves  the  security  or  not,  and  if 
he  does  not  object  thereto  the  bond  is  consequently  given.  If  he 
requires  two  persons  to  enter  into  the  bond,  the  plaintiff  must 
comply  with  this  requisition.  If  the  defendant's  solicitor  ob- 
jects to  the  persons  offered  as  security,  which  it  appears  he  has 
a  right  to  do  (c),  the  plaintiff  must  find  others,  or  the  persons 
already  offered  must  justify  by  affidavit  in  ^00  /.  (</)• 
Form  of  Bond.  1*be  bond  is  given  to  the  two  senior  six  clerks  not  to^-ards 
the  cause,  and  is  prepared  by  the  plaintiff* s  solicitor  in  the  fol- 
lowing form : 

"  Know  all  men  by  those  presents,  that  we,  A.  B.  of  the 
City  of  London,  merchant,  and  CD.  of  the  same  place, 
merchant,  arc  held  and  firmly  bound  to 
and  Esqrs.,  in  the  penal  sum  of 

of  good  and  lawful  money  of  Great  Britain :  for  which 
payment  to  be  well  and  faithfully  made,  we  bind  our- 
selves and  each  of  us,  our  and  each  of  our  heirs,  exe- 
cutors and  administrators,  firmly  by  these  presents.  Sealed 
with  our  seals,  &c. 

ConditioD.  Whereas,  L.R.,  plaintiff,  has  lately  exhibited  his  bill  of 

complaint  in  His  Majesty's  High  Court  of  Chancery  against  R.S . , 
defendant,  touching  the  matters  therein  contained.  Now  the 
condition  of  this  obligation  is  such,  that  if  the  above  bounden 
A.  B.  and  C.  D.,  or  either  of  them,  their  heirs,  executors  or 
administrators  do,  and  shall  well  and  truly  pay  or  cause  to  be 
paid,  all  such  costs  as  the  said  Court  shall  think  fit  to  award 
to  the  defendant  on  the  hearing  of  the  said  cause  or  otherwise, 

(6)  Orders,  9  Knssell,  App.  17.   the  old  practice.  1  Fowler,  £i.  Pnc. 
At  no  similar  order  has  been  m&de  by  Stl. 

the  Court  of  Exchequer,  the  penal  Cliflev.  AVi1kinson,4Siin.l22. 

sum  in  the  bond  to  be  given  as  secu-      (J)  Turner  &  V.  332. 
rity  for  costs  b  still  4o     according  to 


Ptnoni  residing  out  of  the  Jurisdiction*  39 

then  this  obligation  to  be  void,  or  ebe  to  remain  in  full  force     Security  for 
and  Tirtae  (e).  .  . 

Sealed  and  delivered,  &c.*' 

If  there  are  aeyeral  defendants,  and  one  only  obtains  the  Where  there  are 
order,  yet  the  security  must  be  given  to  answer  the  costs  of  all.  Defend- 
Originally,  where  there  were  several  defendants  only,  one  bond 
was  given,  which  was  deposited  with  one  of  the  six  clerks  on 
behalf  of  all  parties.  Afterwards,  the  bond  was  deposited,  not 
with  a  six  clerk,  but  with  a  clerk  in  court,  and  as  the  clerk 
in  court  of  one  party  had  no  more  right  to  hold  the  bond  than 
the  clerk  in  court  of  another  party,  it  became  the  practice  for 
every  clerk  in  court  for  a  defendant  to  call  for  a  separate  bond ; 
but  although  it  is  usual  to  give  a  separate  bond  to  each  defen* 
dant  who  appears  by  a  separate  clerk  in  court,  all  the  bonds  form 
a  security  for  one  sum  only  (/). 

In  Ker  v.  The  Duchess  of  Munster(g)y  it  is  said  that  the  Money  allowed 

Court  of  Exchequer  refused  to  allow  the  plaintiff  to  pay  40     to  be  deposited 

^  .i.      ,  l.in  Court  in  lieu 

mto  Court  ustead  of  giving  eecunty  for  that  sum,  but  in  of  security. 

CUffe  7-  Wilkinson  (A),  where  the  plaintiff  offered,  instead  of 

giving  security,  to  pay  in  100     pursuant  to  the  new  orders, 

the  V ice-Chancellor,  Sir  L.  Shadwell,  said,  that  if  he  would 

increase  the  sum  offered,  so  as  to  bear  the  expense  of  bringing 

the  oioney  into  Court  and  getting  it  out  again,  he  would  grant 

the  motion,  which  he  accordingly  did  by  making  the  order  for 

the  payment  of  120  /.  into  Court  (t). 

(«)  From  a  note  to  Mr.  Beames's  (/)  Lowndes  v.   Robertson,  I 

Tmtae  upon  CosU,  (p.  S69,  No.  9.)  Mad.  465.  In  the  report  of  thin  case 

it  appears  that  in  OsDome  v.  Bart-  the  Vice- Chancellor,  Sir  J.  Leach,  is 

lett,  tse  Com!  of  Exchequer  held,  that  repotted  to  have  said,  that  it  was 

when  a  dc^ndant  had  beoome  a  desirable  the  old  practice  should  be 

bankrupt,  and  his  assignees  were  restored. 

aecunty,  because  the  form  of  the  {h)  4  Sim.  122. 

«WgjiJ»n,dA<mgfcenterrf^  For  ino«  on  the  subject  of  secu- 

d»  officer  of  the  court,  u  merety  riti  for  costs.      p<,«.  Afien  ;  Bill; 

topay  (b.  c^t.  of  the  defendant  ^ 
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Persons  by  whom  a  Suit  may  be  instituted : 


Of  Paupers. 

'  V  ' 

Persons  in  indi- 
gent circum* 
stances  may  sue. 


and  are  not  re- 
quired to  give 
security  for 
costs. 


May  be  Proehein 
Amyt  of  Infants. 


Secus,  of  Femes 
Covert, 


Churchwardens 
may  join  with 
a  pauper. 


Sect.  VII. 
Of  Paupers. 

It  has  been  before  stated  to  be  a  general  rule,  subject  to  very 
few  exceptions,  that  there  is  no  sort  or  condition  of  persons  but 
may  sue  in  the  Court  of  Chancery.  Amongst  the  exceptions 
to  this  rule  those  who  are  in  indigent  circumstances  are  not 
included,  and  any  party,  however  poor  he  may  be,  being  in  other 
respects  competent,  has  the  same  right  as  another  to  commence 
proceedings  in  the  Court  of  Chancery  for  the  assertion  of  his 
claims,  and  that  without  being  required  to  give  any  security 
for  the  payment  of  costs  to  the  opposite  party,  in  case  he  fails 
in  his  suit.  Lord  Eldon,  in  Ogilvie  v.  Heam  (a),  said  that  the 
Court  would  not  require  security  for  costs  from  any  man  in 
England,  upon  any  representation  of  his  circumstances,  and 
this  liberality  seems  to  be  extended  to  the  case  of  the  proehein 
amy  of  infants ;  indeed  any  other  rule  would  amount  to  a  denial 
of  justice  to  the  children  of  poor  persons,  who  might  become 
entitled  to  property,  and  yet  be  precluded  from  asserting  their 
right  because  their  father,  who  is  the  proper  person  to  be 
their  proehein  amy,  by  reason  of  his  circumstances  could  not 
be  so,  without  giving  security  for  costs,  which  he  might  not  be 
able  to  procure  {b).  With  respect  to  the  proehein  amy  of  a 
feme  eovert ;  there  is  in  this  respect  a  great  diflference  in  the 
rule,  for  it  has  been  held  that  the  proehein  amy  of  a  married 
woman  must  be  a  person  of  substance  (c),  because  a  married 
woman  and  an  infant  are  diflferently  circumstanced,  as  the  in- 
fant cannot  select  his  own  proehein  amy,  but  must  rely  upon  the 
good  offices  of  those  who  are  nearest  to  him  in  connexion,  or 
otherwise  his  rights  might  go  unasserted,  but  the  married  wo- 
man has  the  power  of  selecting ;  she  is  therefore  required  to 
select  for  her  proehein  amy  a  person  who,  if  her  claim  should 
turn  out  to  be  unfounded,  can  pay  to  the  defendant  the  costs 
of  the  proceeding. 

It  has  been  said  that  churchwardens  may  join  in  a  suit 
with  a  poor  person  who  is  chargeable  to  the  parish  {d)y  this  must 

(a)  11  Ves.  600.  (c)  Anon.  1  Atk.  570 ;  vide  pc$t. 

(6)  Vide  Squirrel  r.  Squirrel,  2   Femes  Covert  Plaintiflfe. 
Dick.  765  and  post.  Infant  Plaintifis.     (</)  1  £q.  Ca.  Ab.  71 . 
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be  upon  the  principle,  that  as  the  person  receives  his  support    Of  Pavpm 


from  the  parish,  the  parish  in  retam  have  a  right  to  benefit  by 
whatever  property  the  pauper  may  acquire  during  the  time  he  is 
dependant  upon  them,  to  reimburse  them  for  the  outlay. 

It  does  not  appear,  however,  that  any  suit  of  this  description  of  fumg  m 
has  been  instituted  at  least  for  a  great  many  years  past.  Indeed  pamp€m» 
the  legislature  has  provided  means  by  which  all  persons,  who  are 
not  worth  a  sum  of  5  L  beyond  the  subject-matter  in  litigation, 
may  be  enabled  to  resort  without  expense  to  the  ordinary  tri- 
hanals  and  the  Courts  of  Equity  have  adopted  the  same  means 
into  their  practice. 

By  the  Statute  11  Hen.  7,c.  12,  after  reciting,  *'that  where  At  Law. 
the  King  our  Sovereign  Lord  of  His  most  gracious  dLaposition, 
willeth  and  intendeth  indifferent  justice  to  be  held  and  ministered 
according  to  his  common  laws  to  all  his  true  subjects,  as  well  to 
the  poor  as  rich,  which  poor  subjects  be  not  of  ability  ne  power 
to  sue  according  to  the  laws  of  this  land  for  the  redress  of  inju- 
ries and  wrongs  to  them  daily  done,  as  well  concerning  their 
persona  and  their  inheritance  as  other  causes,"  It  is  enacted, 

that  every  poor  person  or  persons  which  have  or  hereafter  shall 
have  cause  of  action  or  actions  against  any  person  or  persons 
within  this  realm,  shall  have,  by  the  discretion  of  the  Chan- 
cellor of  this  realm  for  the  time  being,  writ  and  writs  original 
and  writs  of  subpoena  according  to  the  nature  of  their  causes, 
therefore  nothing  paying  for  the  seals  of  the  same,  nor  to  any 
person  for  the  writing  of  the  same  writ  and  writs  to  be  hereafter 
sued ;  and  that  the  said  Chancellor  for  the  time  being  shall 
assign  such  of  the  clerks,  which  shall  do  and  use  the  making 
and  writing  of  the  same  writs,  to  write  the  same  ready  to  be 
sealed,  and  also  learned  counsel  and  attomies  for  the  same, 
without  any  reward  taking  therefore  ;  and  after  the  said  writ 
or  writs  be  returned,  if  it  be  afore  the  King  in  his  Bench,  the 
justices  there  shall  assign  to  the  same  poor  person  or  persons 
counsel  learned  by  their  discretions,  which  shall  give  their 
counsels,  nothing  taking  for  the  same;  and  likewise  the  justices 
shall  appoint  attorney  and  attomies  for  the  same  poor  person  or 
persons,  and  all  other  officers  requisite  and  necessary  to  be  had 
for  the  speed  of  the  said  suits  to  be  had  and  made,  which  shall 
do  their  duties  without  any  reward  for  their  counsels,  help  and 


Per  ma  h\f  mkom  a  Stfil  flhc%  U  zf.iTzitiUfd 


Vntra     MttMiBtk»M»;       ibe         tar  aikl <ner  daii  be 
f^mmpnff^  flerred  ad kepc  otf*  all  nch  saiB  id  ht  m»it  aiioR  tiie  Kiap s 

and  all  other  Jmtkm  m  tht  Coom  of  R«eivd  a  hue  mmy  wmdk 
aahibaflW."    Under  thk  Staxme.  tiae  pnctkc  otf*  tae  Conta 
otf*  Lav  hat  been  to  adnit  all  penow  to  wmt  ta  fmwm  pamperis, 
mho  could  snar  tkat  dwr  were  oot  vordi  o  L  after  all  fiiev 
are  paid,  except  tfaar  veaiiv  appand  tmd  tht  idbyect* 
'  ei  the  wt ;  aihl  the  piacike  oi  the  Coaro  of  Lmm  im 
^^f'  lUi  R«pect  bat  been  adopted  brCcvm  of  Equtr.  ahim^gb 

pencns  mills'  in  tbese  Comts  do  not  oome  viUkin  tbe  [ 
of  tbe  Act  of  Pa  I  till  ai  above  re£E«Ted 

The  pmikce  of  wmmm  as  paupers  eTiend*  oedr  to 
naf  ia  their  on  righta,  aad  not  to 

I  (r ).    Ib  a  laodcia  caae.  faowerer.  vhere  the  paftr  aaa- 
tfae  niixed  cbancter  of  execstor  and  lepaaee.  Lord 
EUon  held  that  it  Ibniied  aa  exceptios  to  the  ccaenl  rele,  b«t 
to  prerent  mmr  uadme  piactice  in  smm^  ta  forma  pamperis^ 
'coloor  of  that  piitikfe  to  obtain  dires  coeta.  his 
thought  that  a  special  order  to  arnraiiiT  to  rwhlr 
the  paaper  to  proceed  in  that  chaiacter  as  to  the  legacT(y). 
APrwdkemJmg      PevBooi  illinp  the  diarectcr  of  procAeiB  oa^r  caBBot  aae  M 
farmm  pampa  if  ,  altfaoaigh,  as  we  hare  aeon  befaw .  the  porertrof 
n  jnrrifia  mny  nf  laiafint  ii  nri  pnnnd  fia  diiiniMia|^  hiai(^). 
It  baa  beea  held  that  abankrapt  hhit  be  adaaitiedtopelitMai 
nreiniagifwi  ca  forma  pumpefigykS :  and  where  a 
t  waa  ordered  to  be  exaauned pramtereste  smo, 
a  daim  aet  up  br  her  to  aonie  lands  taken  ander  a 
tioo,  bat  was  nnabfe  ham  poreitr  to  nake  oat  or 
ngbt,  Hbeitj  was  giren  to  her  to  do  ao  in  forma  pawperis(t), 
A  plaintiff  oMy  be  admitted  to  sue  as  a  panperapon  the  nsnal 
aftdant,  at  anj  time  either  befim  or  after  the  f  fimi  auna  ni 
rjuj  af  the  soit,  bat  in  the  latter  case  he  win  be  liable  to  all  the  cools 

(«)  Pan&e  r.  Sbcfipifd*  1  (k)  Ei        Smik»m,t  V.  SlB. 

!».  III. 


</)  nnniiii  r.  Ihtmftm,  Hit  (•>  Janes  r.  U««,  •  fhck.  TW. 

latl,  died  J  Tminer  &  Vcjublo.  (ik>  JlMa.M«.6«.  lataeC«wt 

,  <f  EiHwo«r.  rvutic»  mUxiaz  lo  be 

(^)  Amm,  1  VeE.|u.  4ia.  adouu^  »  f«f  ^Ta^ 


Of  Paupert, 


The  question  whether,  after  a  dumissal  of  a  former  suit,  a    Of  ming  In* 
plaintiff  can  be  admitted  to  sue  again  for  the  same  matter  panperit, 
m  forma  pauperis  without  paying  the  coets  of  the  first  suit,  of^fom"^t 
has  been  much  discussed.    In  a  case  in  Vernon      a  plaintiff  for  the  same 
was  permitted  to  file  a  bill  of  review,  without  payment  of  the 
eosta  of  the  former  suit,  amounting  to  150/.,  upon  his  making 
oath  thai  he  was  not  worth  40    besides  the  matter  in  question 
hi  that  and  another  suit  between  the  same  parties.   That  case, 
howerer,  appears  to  have  been  an  extreme  case,  and  the  instance 
cited  by  Lord  Eldon  in  his  judgment  in  Corbett  v.  Corbett  (m) 
diowB,  thatCourts  of  Law,  whose  decisions  are  upon  this  point 
applicable  by  analogy  to  Courts  of  Equity,  would,  after  judgment 
of  nonsuit  against  a  plaintiff,  stay  a  second  action  by  the  same 
pfaunfiff  suing  as  a  pauper,  till  the  costs  of  the  former  action  had 
been  paid. 

It  socms,  howerer,  that  it  is  no  ground  of  objection  to  a  Unless  second 
party  suing  ta  forma  pauperis ,  that  the  suit  is  a  second  suit  vexatious, 
for  the  same  matter  as  a  former  suit,  in  which  the  plaintiff  had 
fikewiae  sued  as  a  pauper,  unleto  the  second  suit  can  be  justly 
characterised  as  vexatious  (n) ;  and  in  Corbett  v.  Corbett  (o), 
Lofd  Eldon  appears  to  have  held,  that  the  circumstance  of  the 
plaintiff  having  conducted  himself  vexatiously  in  the  first  suit 
would  not  be  a  ground  for  dispaupering  him  in  the  second  ; 
and  that  the  fact  of  his  having  been  supplied  with  money 
by  a  charitable  subscription,  for  the  purpose  of  assisting  him 
in  the  conduct  of  his  suit,  although  it  might  afford  ground 
for  impeachment  at  common  law,  was  no  ground  upon  which 
he  could  deprive  him  of  the  right  to  sue  as  a  pauper  in 

In  Taylor  v.  Bouchier  (/>),  it  is  stated  by  Mr.  Dickens  to  Party  aggrieved 
hatve  been  said  that  a  pauper  could  not  appeal,  and  that  the  pro-       appeal  m 

r  r     '  r       forma  pauperu, 

poaition  was  assented  to  by  the  bar ;  but  in  Bland  v.  Lamb{q)y 

paupetU  after  the  commencemeDt  of  adverse  solicitor  for-his  approbation, 

the  suit,  are  re()uired  to  give  security  1  Powler,  429. 

yj  the  leoognizance  of  two  suretiefl  (0  Fitton  v.  Earl  Maccles6eld^ 

in  40  L,  to  answer  the  costs  already  1  Vcm.  264. 

iDcarred  in  the  cause,  before  they  can  (m)  16  Ves.  410. 

be  admitted,  and  the  names  and  (n)  Wild  v.  Hobson,  2  Vcs.  &l  C. 

places  of  abode  of  the  two  persons  to  112. 

be  named  in  the  recognizance  must  (o)  16  Ves.  407. 

be  previovsly proposed  as  sureties  by  (p)  2  Dick.  604. 

the  solicitor  for  the  pauper,  to  the  (q)  2  Jac.  Sl  W.  402. 
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PtrsohS  hif  whom  a  SuU  wka^  be  itutituted : 


vezatkms  con- 
docL 


i>t  niag  m  Lord  Eldon  saud  that  it  was  a  Terj  singular  propoeitioii,  and 
that  he  could  not  see  why,  because  a  party  was  poor,  the 
Court  shoold  not  set  itself  right,  and  made  an  order  that 
the  appellant  should  be  at  liberty  to  prosecate  the  af^peal  im 
forma  pauperii  (r). 

Where  pauper  plaintiffs  are  goiltj  of  Texatioos  conduct  in 
the  suit,  the  Court  will  order  them  to  be  dispaupered  ;  and  an 
order  to  that  effect  was  actually  made  by  the  Vice-Chancellor 
upon  motion  in  WcL^ner  t.  Mears  (<). 

It  is  also  laid  down  in  a  book  of  considerable  authority  (/) 
that  paupers  bringing  vexatious  suits  being  detected,  and  the 
Court  informed  thereof,  they  shall  not  only  be  dismissed  but 
punished;  and  in  Tidd's  Practice  (a)  it  is  said,  that  at  law  if  a 
pauper  be  nonsuited  he  shall  pay  costs  or  be  whipped;  but 
this  punishment  does  not  appear  to  have  been  ever  inflicted. 

In  Pearson  v.  Belchier  {w)  Lord  Loughborough  said,  that  a 
pauper  is  liable  to  be  committed  if  he  files  an  improper  bill,  as 
otherwise  he  might  be  guilty  of  great  oppression. 
Petitioo  for  ad-  order  to  be  admitted  to  sue  tit  forma  pauperis^  the 

plaintiff  must  present  a  petition  to  the  Master  of  the  Rolls  con- 
taining a  short  statement  of  his  case  (and  of  the  proceedings,  if 
any,  which  have  been  had  in  the  cause),  and  prating  to  be 
admitted  to  sue  in  forma  pauperis,  and  that  a  counsel  and  a 
six  clerk  may  be  assigned  to  him. 

This  petition  must  be  under-written  by  a  certificate  signed 
by  counsel,     that  he  conceives  the  plaintiff  has  just  cause 
to  be  relieved,  touching  the  matter  of  the  petition  for  which 
he  had  exhibited  his  bill*'  (x) ;  and  there  must  also  be  an- 
nexed to  the  petition  an  affidavit  sworn  by  the  plaintiff  before 
a  Master  that  he  is  not  worth  in  all  the  world  the  sum  of  5/., 
after  payment  of  his  just  debts,  his  wearing  apparel  and  the 
matters  in  question  in  the  cause  only  excepted  (y). 
Mutt  be  sworn       It  is  to  be  observed,  that  this  affidavit  must  be  sworn  by  the 
tbe  party      party  himself;  and  that  in  a  case  in  which  it  afterwards  ap- 
hunacu.  peared  that  the  affidavit  had  been  sworn  by  a  third  person,  the 

party  was  dispaupered  (z). 


Certificate  of 
Counsel. 


Affidayit 


(r)  Vide  Fitton  v.  Earl  Maccles- 
field,  supra. 

(0  3  Sim.  127. 

(0  llarr.  380. 

(«)  Ed.lSn,  p.  89. 


(w)  4  Ves.  630. 
(O  Harr.  437. 
(.V)  lb.  889. 
(s)  Wilkiofion  r. 
C.  C.  272. 


Belcher,  2  Bio. 
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The  petition  after  it  has  been  certified,  is  then  with  the  affi-     Of  ining  m 
darit  annexed,  to  be  presented  to  the  Master  of  the  Rolb,  who,  f^^P^^^: 
if  he  sees  no  cause  against  it,  underwrites  an  order  for  the 
petitioner's  admission  according  to  the  prayer  (a). 

This  order  assigns  merely  a  counsel  and  six  clerk  to  act 
^  the  pauper,  and  does  not  appoint  any  person  to  be  his 
solicitor ;  but  it  is  the  duty  of  the  six  clerk  named,  to  appoint 
one  of  the  sixty  clerks  of  his  office  to  conduct,  as  solicitor,  the 
proceedings  on  the  part  of  the  pauper  (6). 

After  admittance,  no  fee,  profit  or  reward  (except  paupers'  CoDse(|aences 
fees)  is  to  be  taken  of  the  pauper  by  any  counsel  or  attorney 
for  the  despatch  of  business  whilst  it  depends  in  Court,  and  he 
continiies  m  forma  pauperis  \  nor  shall  any  contract  or 
agreement  be  made  for  any  recompense  or  reward  afterwards; 
and  if  any  peivon  offending  herein  shall  be  discovered  unto 
the  Court,  he  shall  undergo  the  displeasure  of  the  Court,  and 
fQch  fiuiher  punishment  as  the  Court  shall  think  fit  to  inflict; 
and  if  any  pauper  offend  herein  he  is  to  be  dispaupered,  and 
nerer  again  be  admitted  in  the  same  suit  in  forma  pauperis  (c). 

If  it  be  made  to  appear  to  the  Court  that  any  pauper  has  sold, 
or  contracted  for,  the  benefit  of  his  suit,  or  any  part  thereof, 
while  the  same  is  depending,  such  cause  shall  be  thenceforth 
wholly  dismissed,  and  never  again  retained  {d).  But  although 
the  clerks  take  no  fees,  strictly  so  called,  of  a  pauper,  yet  they 
may  make  him  pay  for  the  labour  of  writing,  which  is  after 
the  rate  of  twopence  per  sheet  (e). 

The  counsel  or  attorney  assigned  by  the  Court  to  assist  a  Counsel  and 
person  in  forma  pauperis^  either  to  prosecute  or  defend,  may  ^^^^'^^^ 
not  refuse  so  to  do,  unless  he  satisfies  the  Court  who  granted  not  refuse, 
the  admittance  that  he  has  some  good  reason  for  his  forbear- 
ance (/). 

All  notices  of  motions  to  be  made  on  behalf  of  a  person  Of  motions  on 
soin^  tJt  forma  pauperis  must  be  signed  by  the  clerk  in  court,  ^Jj^^^^^ 
and  the  signature  of  the  solicitor  will  not  be  sufficient  (g). 

When  the  counsel  assigned  makes  a  motion  on  behalf  of  a 
pauper  he  ought  to  have  the  order  of  admittance  with  him, 

(a)  Har.  S89.  (rf)  Ord.  Ed.  Beam.  216. 

(ft)  Lewis  V.  Kennett,  3  Russ.  (e)  Har.  389. 

4W-  (/)  Ord.  Ed.  Beam.  216. 

(r)  Ord.  Ed.  Beam.  218.  (g)  Gardiner  v.  ,  17Ves.387. 
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Persons  hy  whom  a  Suit  wusy  be  instituted : 


Of  tuing  in  and  to  make  mch  iDotioii  before  he  makes  any  other ;  and  if 
forma  fmperu.  registrar  shall  find  that  the  person  on  whose  behalf  the 
motion  was  made  was  not  admitted  forma  pauperis,  he  is  not, 
according  to  the  order  of  the  Coort,  to  draw  np  the  next 
motion  made  by  such  counsel,  who  is  to  lose  the  fruit  of 
such  motion,  in  respect  of  his  abuse  of  the  order  of  the 
Court  {h). 

A  counsel  making  a  motion  on  behalf  of  a  person  admitted 
to  sue  in  forma  pauperis,  may  afterwards  make  as  many 
motions  as  he  might  have  had,  if  he  had  not  made  it  (t). 
Proem  of  Con-      Formerly  no  process  of  contempt  could  be  sent  to  the  Great 
fUo^of  penons  ^  person  prosecuting  as  plaintiff  in  forma 

tuiog  in  forma  pauperis,  until  it  had  been  signed  by  the  six  clerk  who  dealt 
pauperu,  h\m,  who  was  to  take  care  that  it  should  not  be  vexatious 

or  needless  (k) ;  but  this  is  now  altogether  disused,  the  order  of 
admission  however,  is  usually  produced  in  the  office  where  the 
pauper  has  occasion  to  pass  (0- 
Of  dismissal  of      It  is  Stated  in  the  Practical  Register  (m)  that  a  plaintiff 
a^pampcr^''^  ^  suing  in  forma  pauperis  shall  not  amend  his  bill  by  leaving 
out  defendants  without  pa3ring  their  costs ;  but  upon  turning 
to  the  case  referred  to  in  the  margin  (it),  in  support  of  this 
dictum,  it  does  not  bear  out  the  assertion  to  the  extent  to  which 
it  is  carried  in  the  Register.    The  case  was  that  of  a  plaintiff 
who  was  admitted  to  sue  in  forma  pauperis  after  he  had  filed 
his  bill,  and  then  made  an  application  for  leave  to  amend  by 
striking  out  some  of  the  defendants,  which  was  objected  to  on 
the  ground  that,  having  been  made  parties  prior  to  the  plain- 
'  tiff's  admission,  they  were  entitled  to  their  costs  up  to  that 

time. 

In  Pearson  v.  Belchier  (o),  it  is  said  that  a  motion  was 
made  on  the  part  of  the  plaintiff  in  a  pauper  cause,  to  dis- 
mifls  the  bill  against  two  of  the  defendants  without  costs ;  but 
that  the  Lord  Chancellor  ordered  it  to  be  made,  on  payment  of 
costs.  It  appears,  however,  from  the  regbtrar  s  book,  that  the 
order  for  dismissal  in  that  case  was  drawn  up  without  costs  {p) ; 

(h)  Ord.  Ed.  Beam.  217.  (n)  Wilkinson » .Belcher,  2  Bro.272. 

(0  Cm»,  Cane.  489.  (o)  3  Bro  C.  C.  87. 

(k)  Ord.  Kd.  Beam.  217.  (;>)  lU'g.  Lib.  1789,  B.  fo.  524, 

</)  Harr.  390.  entered  Pearson  r.  Wolfe,  3  Bio. 

<m)  Jul  Wyalt.  321.  C.  C.  87,  Ed.  Belt,  n.  I. 
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and  it  18  to  be  observed,  that  in  Ccrbett  v.  Carhett  (q),  before  Of  suing  m 
referred  to,  the  pauper's  first  bill  had  many  years  before  been  pgM|wu. 
dismisBed  without  costs,  before  hearing,  although  the  cause  had 
rsached  that  stage,  and  that,  this  very  circumstance  was  relied 
upon  as  a  ground  for  dispaupering  him  in  the  second  suit,  but 
was  not  considered  as  sufficient  to  induce  the  Court  to  make 
the  order.  It  is  also  to  be  observed,  that  if  a  cause  goes 
against  a  pauper  at  the  hearing,  he  shall  not  pay  costs  to  the 
defendant,  but  he  may  be  punished  personally,  though  such 
punishment  is  not  very  often  inflicted  (r). 

It  seems  to  hare  been  formerly  considered,  that  where  a  As  to  his  right 
phdntiff  sues  in  /bnna  pauperis ,  and  has  a  decree  in  his  favour  J^^^'^® 
with  costs,  he  will  only  be  entitled  to  such  costs  as  he  has 
been  actnidly  out  of  pocket;  and  upon  this  gpround,  in  Angel 
V.  Smith  (s),  where  a  pauperplaintiff  had  a  decree  for  duty  and 
costs,  and  the  Master  had  piDceeded  to  tax  full  costs,  upon 
notion  by  the  defendant  that  the  Master  might  tax  only 
pauper  costs,  the  Lord  Keeper  ordered  the  plaintiff  and  his 
solicitor  to  make  oath  before  the  Master,  and  what  they  swore 
they  had  paid  or  were  to  pay,  was  to  be  allowed  ;  and  in 
Denn  Russel  (^),  after  an  order  to  dismiss  upon  payment 
of  costs,  a  defendant  who  had  been  admitted  forma  pauperis 
got  the  pleadings  stamped,  and  paid  counsel  and  divers  other 
fees,  which  were  allowed  by  the  Master  upon  taxation,  but 
opon  this  being  brought  before  Lord  Camden,  C.  and  Sir 
Thomas  Sewell,  M.R.,  they  were  both  of  opinion  that  the  de- 
fendant was  entitled  only  to  such  fees  as  he  had  paid,  and 
what  he  had  disbursed  at  the  time  of  the  order,  and  no  more. 

It  is  to  be  observed,  that  the  decision  in  Angel  v.  Smithy 
above  referred  to,  is  directly  at  variance  with  that  of  LM 
Somers,  in  Scatchmery.  Foulkard{u),  In  that  case  a  bill 
had  been  brought  in  forma  pauperis,  to  which  the  defendant 
pot  in  a  plea  and  demurrer,  which  were  both  overruled,  and  it 
was  insisted  that  the  plaintiff  not  having  been  put  to  costs, 
shooM  have  none ;  but  Lord  Somers,  after  long  debate,  and 
inquiry  of  all  the  antient  counsel  and  clerks,  who  agreed  that 


(q^  leVcs.  407.  (0  1  Dick.  427. 

(r)  Harr.  391.  (n)  I  Eq.  Ca.  Ab.  125. 

(i)  Angell  f. Smith,  Prec.Cha.219. 
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Persons  by  whom  a  Suit  may  be  instituted: 


Of  suing  in 
forma  pauperis. 


The  costs  of  a 
tuccestfttl 
pauper  in  the 
discretion  of 
the  Couru 


he  should  have  costs,  ordered  him  his  costs  like  other  suitors ; 
for  though  he  is  at  no  costs,  or  but  small  costs,  yet  the  counsel 
and  clerks  do  not  give  their  labour  to  the  defendant,  but  to 
the  pauper.  The  same  principle  appears  to  have  been  acted 
upon  by  Lord  Somers,  in  Haulton  v.  Hagre^  (x),  and  was 
adopted  by  Lord  Loughborough,  C,  and  Lord  Alvanley, 
M.  R.,  in  Wallop  v.  Warburton  (y).  In  that  case  a  decree 
had  been  made,  whereby  it  was  ordered,  generally,  that  all 
parties  should  be  paid  their  costs  out  of  the  estate ;  but  one  of 
the  defendants  having  been  admitted  to  defend  in  forma 
pauperis,  the  Master  refused  to  tax  her  costs  in  the  usual 
manner,  without  the  particular  directions  of  the  Court,  which 
the  Lord  Chancellor  upon  motion  gave.  A  motion  was  subse- 
quently made  before  the  Lord  Chancellor  and  the  Master  of 
the  Rolls,  to  discharge  the  order  of  the  Lord  Chancellor,  upon 
which  his  Lordship  said,  that  he  had  considered  the  question 
very  much,  and  had  inquired  what  the  practice  was  in  Courts 
of  Law,  and  that  he  had  found,  that  if  a  plaintiff  recovered  6 
he  was  ipso  facto  dispaupered ;  that  the  enabling  a  party  to 
sue  or  defend  in  forma  pauperis  was  only  to  enable  him  to 
bring  forward  his  claim  in  a  regular  manner ;  but  when  that 
right  was  ascertained,  it  was  never  intended  that  the  party  who 
contended  against  it  should  be  excused  from  the  costs  which, 
according  to  the  course  of  the  Court,  he  was  liable  to  pay  for 
resisting  a  just  demand ;  that  this  practice  might  certainly  be 
open  to  some  abuses,  but  upon  principle  and  practice  his 
Lordship  thought  the  order  right,  especially  as  the  costs  in 
that  case  were  to  come  out  of  the  estate,  and  in  thb  opinion  the 
Master  of  the  Rolls  concurred  (z).  In  a  subsequent  case,  be- 
fore Lord  Eldon  (a),  where  a  plaintiff  sued  in  forma  pauperis, 
and  the  answer  was  reported  impertinent,  the  question  arose, 
whether  the  plaintiff's  costs  in  respect  of  the  impertinence 
were  to  be  taxed  as  dives  costs,  when  after  reviewing  the  cases 
before  cited,  his  lordship  said,  that  the  result  of  all  the  autho- 
rities is,  that  the  Court  has  a  discretion  in  each  case,  and  that 
in  that  case  the  proper  order  was  that  the  Master  should  tax 


(x)  Citeil  in  Angell  v.  Smith,Prec. 
Cha.  220. 

(y)  2  Cox.  409. 

(s)  Vide  Frost  v,  Preston,  16  Ves. 


160  ;  and  Hansard  v.  Kemeys,  1  Jac. 
&  W.  189. 
(a)  Rattray  v.  George,  16  Ves.233. 
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divei  costs ;  to  be  paid  into  Court,  and  await  the  event  of  the     Of  suing  in 
cause  in  its  further  progress.    The  order  accordingly  was  made  paupent. 
for  taxation  of  dives  costs,  but  not  for  payment. 

It  was  determined  as  long  ago  as  the  time  of  Tothill,  that  of  Scandal, 
a  pauper  must  pay  the  costs  of  scandal  in  his  answer  (6). 

As  a  party  may  be  admitted  tit  forma  pauperis  at  any  time  Of  dispauper- 
during  the  suit,  so  if  at  any  time  it  is  made  to  appear  to  the 
Court  that  he  is  of  such  ability  that  he  ought  not  to  continue  in 
forma  pauperis,  the  Court  will  dispauper  him  (c) ;  therefore, 
where  it  was  shown  to  the  Court  that  a  pauper  was  in  pos- 
session of  the  land  in  question,  the  Court  ordered  him  to  be 
dispaupered,  though  the  defendant  had  a  verdict  at  law,  and 
might  take  a  writ  of  possession  at  any  time  (d). 

At  common  law,  if  a  pauper  give  notice  of  trial,  and  do 
not  proceed,  or  be  otherwise  guilty  of  improper  conduct,  the 
Court  will  order  him  to  be  dispaupered  (e) ;  and  it  seems 
probable  that  in  Courts  of  Equity,  if  a  party  who  is  admitted 
to  sue  in  forma  pauperis  were  to  be  guilty  of  vexatious  delays, 
or  to  make  improper  motions,  such  as  not  appearing  when  the 
cause  is  called  on,  or  moving  to  suppress  depositions  upon 
groundless  objections,  he  would  be  dispaupered  thodgh  the  Court 
always  proceeds  very  tenderly  in  such  points  (f). 

Where  an  issue  is  directed  out  of  Chancery  in  a  pauper's  ^y^^^  i^^^ 
suit,  he  must  be  admitted  as  a  pauper  in  the  Court  in  which  directed, 
the  issue  is  to  be  tried,  or  othem^ise  he  cannot  proceed  in  it  in 
forma  pauperis  (g).  In  a  case,  however,  where  the  plaintiff,  a 
pauper,  claimed  as  heir  at  law,  and  the  defendant  claimed  un- 
der a  will  and  deed,  which  were  disputed,  the  bill  was  retained, 
with  liberty  to  the  plaintiff  to  bring  an  action,  and  the  tenants 
were  ordered  to  pay  the  plaintiff  150/.  to  enable  him  to  go  to 
trial  (A). 

(*)  Rattray  t?.  George,  16  Ves.  232.      (g)  G ibson  r.  M'Cart y,  Ca.  Temp. 
(O  Prac.  Reg.  820.  Lord  Hardwicke,  31 1 . 

(«)  1  Tidd.  89.  admission  of  parties  to 

(f)  Whitelocke  v.  Baker,  13  Vcs.   defend  in  forma  pauptris,  vide  po%t. 
Sll. 
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Persons  absolutely  disqualijitd  frcm  suing : 


CHAP.  III. 


Paet  I. 

OP  PERSOKS  WHO  ARE  ABSOLtTELT  DISQUALIFIED  FROM 
SriXG  IX  EQUITY. 


Sect.  I. — Of  the  different  sorts  of  Disqualijicatians. 

EiceptioQs  to        The  general  rule  that  all  persons  of  whaterer  rank  or  con- 
tb^eneral       dition,  and  whether  they  have  a  natural  or  only  political  cha- 
racter, are  capable  of  instituting  suits  in  equity,  b  liable,  as 
has  been  stated,  to  a  few  exceptions.    What  these  exceptions 
are  will  be  the  subject  of  the  present  chapter. 
Disqaalifica^         The  disabilities  by  which  a  person  may  be  prevented  from 
anIeiU? suing  may  be  divided  into  two  sorts ;  namely,  such  as  are 
absolute,  and,  during  the  time  they  last,  effectually  deprive 
the  party  of  the  right  to  assert  his  claim;  and  such  as  are 
qualified,  and  merely  deprive  hun  of  the  power  of  suing  with- 
out the  assistance  of  some  other  party  to  maintain  the  suit  on 
absolute,  hig  behalf.    Of  the  first  sort  are  the  disabilities  which  arise 

from  Alienage^  Outlawry,  Attainder,  Bankruptcy  and  Insol- 
or  qualiBed.      vency ;  of  the  second  sort  are  those  which  arise  from  Infancy, 

Coverture,  Idiot cy  and  Lunacy, 
Absolute  dis-        To  the  first  list  of  disabilities  which  disqualify  a  man  from 
abiliuvt.  entertaining  any  suit  in  his  own  right,  might  formerly  have 

been  added  excommunication  and  popish  recusancy.  But 
these  disqualifications  no  longer  exist,  the  first,  except  in  cer- 
Excommuni-     tain  cases,  having  been  abolished  by  the  statute  53  Greo.  3, 

J  ,        c.  127,  the  third  section  of  which  Act  directs,  that  in  those 
abolished  by  '         ,  .  . 

63  G.  3,  €.127.  cases  in  which  excommunication  is  to  continue,  no  person 
pronounced  or  declared  excommunicate  shall  incur  any  civil 
penalty  or  incapacity  whatever,  save  such  imprisonment  as  the 
Popish  Recti-  Court  b  thereby  authorised  to  inflict.  The  disqualification 
J^^sYg^J'  s***  arising  from  Popish  recusancy  has  been  virtually,  if  not  en- 
c.  SS.      '  '     tirely,  abolished  by  the  31  Geo.  3,  c.  32,  by  which  Papists  and 
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peraoDB  professing  |he  popish  religion,  taking  the  oath  and  Absolute  dis* 
subscribing  the  declarations  therein  mentioned,  are  relieved  ^  abilities. 

most  of  the  penalties  and  disabilities  to  which  they  were 
then  subject. 


Sect.  II. 
0/  Aliens. 

With  respect  to  aliens  in  general  it  is  to  be  observed,  that  In  what  cases 
although  by  the  old  law  no  alien,  whether  friend  or  enemy,  ^y^^y^'**^ 
could  sue  in  the  King's  Courts,  yet  the  necessity  of  trade  has 
discouraged  and  gradually  done  away  with  the  too  rigorous 
restraints  and  discouragements  which  formerly  existed ;  and  it  for  personal 
is  now  clear,  that  for  a  mere  personal  demand,  an  alien  bom,  demanda. 
provided  he  be  not  an  i^ien  enemy,  may  sue  in  the  Courts  of 
this  country. 

This  rule  is  clearly  recognised  in  Ramkissenseat  v.  Bar- 
ker (a),  where  a  bill  was  filed,  against  executors  for  an  account, 
by  a  plaintiff  who  had  been  employed  by  the  testator  in  India  as 
his  Banyan  or  broker,  and  a  plea  was  put  in  on  the  ground  that 
the  plaintiff  was  an  alien  bom  and  an  infidel,  not  of  the  Chris- 
tian ^th,  and  upon  a  cross  bill  incapable  of  being  examined 
upon  oathy  and  therefore  disqualified  from  suing  here;  the  Court 
oremiled  the  plea  without  argument,  observing,  that  the  plain- 
tiff's was  a  mere  personal  demand,  and  that  it  was  extremely 
clear  that  he  might  bring  a  bill  in  this  Court.  It  has  been  ^rhether  they 
stated,  however,  that  the  Court  will  not  protect  the  copyright  can  sue  for 
of  a  foreigner  (6) ;  this  must,  however,  be  considered  as  ap-  ^°Py"8^* » 
plying  only  to  books  published  by  a  foreigner  abroad,  for  there 
seems  to  be  no  reason  why  a  foreigner  publishing  a  book  in 
this  country  should  not  be  entitled  to  the  same  protection  which 
the  law  affords  to  native  authors.  The  right  of  an  alien  to 
sue  in  the  Courts  of  this  country  is,  however,  confined  to  cases 
arising  npon  personal  demands ;  for  an  alien  may  trade  and 
traffic,  and  buy  and  sell,  and  therefore  he  must  be  of  ability 
to  have  personal  actions,  but  he  cannot  maintain  either  real 


(if)  1  Atk.  61.       (6)  DeloDdre  v.  Shaw,  2  Sim. 237. 
e2 
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Persons  absolutely  disqualified  from  suing : 


Not  Eaemict.  or  mixed  actions  (c),  because  an  alien,  though  in  amity,  is  in- 

ctanot  me  for  ^P*^^^  ®^  holding  real  property  {d).   An  alien  merchant  may, 

real  or  mixed  however,  take  a  lease,  for  years,  of  a  house  for  habitation  ;  it 

P^^V^  J  ^  ^  must  therefore  follow  that  he  may  maintain  a  suit  respecting 

majjoralease-  ^        ^  ^®  resides  in  this  country,  though  if  he  depart  or 

bold  bouse  to  relinquish  the  realm,  his  right  to  sue  respecting  it  must  ter- 

^ '  minate,  as  the  lease  in  that  case  belongs  to  the  King  (e)  ;  and 
so  if  he  die  his  executors  or  administrators  shall  not  hare  it, 

^A^wtor  An  alien,  though  a  merchant,  cannot  have  a 

pastures.  lease  of  lands,  meadows  or  pastures 

lDsaiubet«reeD  Although  an  alien  may  maintain  a  suit  in  this  country,  yet 

aliens  upon  con-  jf  ^Aien  sues  another  upon  a  contract  entered  into  in  a 
tracts  in  a 

foreign  countiy ;  foreign  country,  it  would  he  contrary  to  all  the  principles 
which  guide  the  courts  of  one  country  in  deciding  upon  con- 
tracts made  in  another,  to  give  a  greater  effect  to  the  contract 
than  it  would  have  by  the  laws  of  the  country  where  it  took 
the  decision  is    P^^®  •  therefore,  where  a  French  emigrant  resident  in  this 
0>?emed  hy  tbe  country  obtained  by  duress  securities  from  another  French 
e»ui2ry*^'       emigrant  for  the  payment  of  a  demand,  alleged  to  be  due  from 
him,  under  an  obligation  entered  into  in  France  as  security 
for  another,  and  for  which,  according  to  the  laws  of  France, 
his  person  could  not  be  affected.  Lord  Loughborough  refused 
to  dissolve  an  injunction  which  had  been  obtained  to  restrain  an 
action  at  law  upon  those  securities,  and  intimated  a  very  strong 
opinion,  that  when  the  case  came  on  for  hearing  he  should  in 
K§  eitat  Rtgno,       probability  set  the  securities  aside  (g).    Upon  the  same 
principle  it  was  held  by  Lord  Hardwicke,  that  the  Court  will 
not  grant  a  writ  of  Ne  exeat  Regno ^  where  it  appears  that  the 
transactions  between  the  parties  were  entered  into  upon  the  faith 
of  having  justice  in  the  place  where  they  respectively  resided  (A), 
though  in  the  case  before  him  he  considered  that  the  parties 


(c>  Co.  Liu.  129  b. 
Id)  Ibid.  2  b. 
(«)  Ibid. 

(/)  Jews  appear  formerly  to  have 
been  considered  as  alien  enemies,  but 
in  Wells  v.  Wiinaros,  (1  Lord  Raym. 
282,  cited  1  Atk.  43,)  the  Court  said 
that  the  necessity  of  trade  has  roolli- 
iied  the  too  rigorous  rules  of  the  old 
law,  in  their  restraint  and  discourage- 


roent  of  aliens.  A  Jew  may  sue  at  this 
day,  though  heretofore  he  could  not, 
for  they  were  then  looked  upon  as 
enemies,  but  now  commerce  has 
taught  the  world  more  humanity. 

{g)  Talleyrand  v.  Boulanger,  3 
Ves.  447. 

{h)  Robertson  v,  Wilkie,  Amb. 
177. 
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did  not  deal  upon  any  soch  understanding,  and  therefore  re-  Not  Fnemift. 
fbsed  to  discharge  the  writ  without  security. 

The  same  rule  is  also  acted  upon  hy  Courts  of  Law,  as  in  the 
case  of  the  two  Frenchmen  mentioned  by  Lord  Thurlow  in 
De  Carrie  r,  De  Calonne  (i).  The  circumstances  of  that 
case  were  these :  the  parties  were  both  generally  resident  at 
Dunkirk,  each  of  them  having  transactions  hi  England,  and 
there  had  been  between  them  a  suit  at  Dunkirk,  in  the  course 
of  which  judgment  was  given  against  one  of  the  parties,  from 
which  he  appealed  to  a  higher  tribunal ;  but  pending  that  ap-' 
peal,  the  other  party  having  come  over  to  this  country,  the 
^ypellant  thought  proper  to  follow  him  hither,  and  to  make  an 
tfidarit  of  debt  against  him,  under  which  he  was  arrested : 
upon  a  statement  of  these  circumstances  to  the  Court  out  of 
which  the  process  issued,  the  defendant  was  discharged  upon 
common  bail. 

But  although  in  the  case  of  foreigners  resident  abroad  en-  ffg  ^eat  Brgna. 
tering  into  engagements  in  a  foreign  country,  which,  by  the 
law  of  that  country  do  not  admit  of  arrest,  the  law  of  England 
will  not  allow  one  party  to  arrest  another,  either  in  an  action  at 
common  law,  or  in  a  suit  of  equity  for  a  Ne  exeat  Regno;  yet  if 
one  of  the  parties  is  an  Englishman,  and  they  were  both  resident 
in  dijierent  countries  at  the  time  the  contract  was  entered  into, 
the  Court  will  not  discharge  a  Ne  exeat  obtained  by  the  party 
resident  in  this  country ,  against  the  other  who  had  casually  come 
hither,  on  the  ground  that,  by  the  law  of  the  country  of  which 
the  other  was  a  native,  he  would  be  exempt  from  arrest  for  a 
iebt  of  the  same  nature  (k).    It  is,  however,  to  be  observed.  Not  usually 
that  with  respect  to  writs  of  Ne  exeat  Regno,  Lord  Northington  fore'i^ra  ^^^^'^ 
is  distinctly  stated  to  have  thought,  that  this  process  ought  not 
to  be  g^ranted  between  foreigners  (/) ;  and  in  De  Carrihe  v. 
De  CaUmne  (m).  Lord  Thurlow  said  it  is  very  delicate  to  inter- 
fere as  against  foreigners,  whose  occasions  or  misfortunes 
have  brought  them  here,  by  an  application  of  this  writ  to 
them,  and  that  it  would  be  a  necessary  term  that  it  shall  be  ^u^^y^i^^ciy 
•imply  a  case  of  equity,  affording  no  ground  to  sue  at  law.  clear. 

(0  4  Vcs.  590.  CO  4  Ves.  585. 

{k)  Flack  I?.  Holm,  I  Jac.  &  W.       {m)  Ubi  supra. 
40a. 
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Persons  absolutely  disqualified  from  suing  : 


Alien  Enemiei. 

'  •/  ' 

Cannot  sue 
either  for  real  or 
personal  pro- 
perty, nnlest 
rnddent  here  bj 
King's  licence. 


or  under  the 
Proclamation 
of  war. 


Prisoners  of 
war. 


Whatronstitutes 
an  alien  enemy ; 
residence  or 
trading  in  an 
enemy's  coun- 
try; 

although  a  neu- 
tral; 

or  a  Consul,  if 
he  carry  on 
trade ; 

or  a  British 
subject, 


With  refpect  to  alien  enemies,  the  law  is  clearly  settled  by 
numerous  cases,  that  an  alien  enemy  not  resident  here,  or 
resident  here  without  the  permission  of  the  Grovemment,  can- 
not institute  any  suit  whatever  in  this  country,  whether  at 
law  or  in  equity,  either  for  resd  or  personal  property,  until  both 
nations  be  at  peace  (n) ;  and  it  is  said  that  the  question,  whether 
he  is  in  amity  or  not,  shall  be  tried  by  the  record,  viz.  by  the 
production  of  the  proclamation  of  war  (o).  It  is  to  be  ob- 
served, that  in  declaring  war,  the  King,  in  his  proclama- 
tion, usually  qualifies  it  by  permitting  the  subjects  of  the 
enemy  resident  here  to  continue  so  long  as  they  peaceably 
demean  themselves,  so  that  without  doubt  such  persons  are 
to  be  deemed  in  effect  alien  friends  ( p) ;  therefore,  where  an 
alien  enemy  has  lived  here  peaceably  a  long  time,  or  ha» 
come  here  for  refuge  and  protection,  the  Court  will  discoun- 
tenance pleas  of  alienage  against  them  (q).  It  seems  also  that 
a  prisoner  of  war  may  sue  upon  a  contract  entered  into  by 
him  during  the  time  of  his  captivity;  thus  where  the  sub- 
ject of  a  neutral  state  was  taken  in  an  act  of  liability  to  this 
country,  on  board  an  enemy's  fleet,  and  brought  to  England 
as  a  prisoner  of  war,  it  was  held  that  he  was  not  disqualified 
while  in  confinement  from  maintaining  a  suit  entered  into  by 
him  as  a  prisoner  of  war  (r). 

The  mere  circumstance  of  residing  in  a  foreign  country,  the 
Government  of  which  is  at  war  with  this  country,  and  of  car- 
rying on  trade  there,  is  sufficient  to  constitute  any  person  an 
alien  enemy,  even  though  he  would  not  otherwise  be  considered 
in  that  character.  Thus  a  subject  of  a  neutral  state,  resident 
in  a  hostile  state  in  the  character  of  consul  of  the  neutral 
state,  will,  if  he  carry  on  trade  in  the  hostile  country,  be  con- 
sidered as  an  alien  enemy,  and  disqualified  from  suing  in  the 
courts  of  this  country,  although,  had  he  merely  resided  there 
in  his  diplomatic  character,  he  would  not  have  been  disqua- 
lified («) ;  and  even  if  a  British  subject  residing  in  a  foreign 


(rt)  Co.  Litt.  129  b.;  6  T.  R. 
23 ;  1  Bos.  &  P.163  ;  S  Bos.  &  P. 
118. 

(o)  Harg.  &  Butler's  Co.  Litt.  129 
b.  n.  2. 

{p)  Ibid.  n.  3. 


(q)  Wyatt's  Prac.  Reg.  327. 

( r)  Sparenburgfa  v.  Bannatyne,  1 
Bos.  &  P.  163. 

(<)  Albretcht  v.  Sussman,  2  Ves. 
Ac  B.  S23. 
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gtite  which  it  at  war  with  thia  countrj,  eanry  on  trade  there  Alien  Enemies. 

without  a  licence  horn  the  Govemment  of  this  country,  hia     trading  with- 

trading  will  be  considered  such  an  adherence  to  the  Kings  out  a  licence ; 

enemies  as  will  incapacitate  him  from  maintaining  a  suit 

here  {t) ;  and  although  he  be  an  ambassador  or  other  repre-  though  retiding 

tentative  of  the  Crown  residing  in  a  hostile  state,  yet  if  he  maUc  rap^^^yT 

any  on  trade  in  such  state  without  a  licence  he  will  deprive 

himself  of  the  right  to  sue  in  the  Municipal  Courts  of  this 

country,  because  he  b  lending  himself  to  the  purposes  of  the 

enemy  by  furnishing  him  with  resources  (u). 

If,  however,  a  subject  of  this  country,  residing  in  a  hostile  British  subjin^u 

eoontry,  have  a  licence  from  this  Govemment  to  trade,  he  will 

.  -  ,  licences,  must 

not  incur  any  disability  as  long  as  he  confines  himself  to  the  confine  their 

trade  authorized  by  such  licence  («) ;  but  if  a  person  having  a  Jj^o^zeJ 

licence  to  reside  in  an  hostile  country,  and  to  export  com  or  the  licence. 

other  specified  articles  to  this  country,  were  to  use  such  licence 

beyond  its  expression,  for  the  purpose  of  dealing  in  articles  to 

which  it  has  no  relation,  he  cannot  maintain  that  such  dealing 

b  not  an  enemy's  dealing  (y). 

The  disability  to  maintain  a  suit  on  account  of  alienage  Iq  ^^^t  cases 

extends  to  all  cases  in  which  an  alien  enemy  is  interested,        can  be 
,  ,       ,  ,  .  ,  .     ,  .         ,        maintained  by 

although  his  name  does  not  appear  m  the  transaction ;  thus,  others,  relating 

it  has  been  held  that  an  action  at  law  cannot  be  maintained  ^  property 

upon  a  policy  of  insurance  upon  the  property  of  an  alien 

enemy,  even  though  the  action  is  brought  in  the  name  of 

an  English  agent  (z),  and  though  it  is  alleged  that  the  alien 

is  indebted  to  the  agent  in  more  money  than  the  value 

covered  by  the  policy  (a).    Where,  however,  a  certain  trading 

of  an  alien  enemy  (viz.,  for  specie  and  goods  to  be  brought 

from  the  enemy's  country  in  his  ships  into  our  colonial 

ports)  was  licensed  by  the  King's  authority,  it  was  held  tliat 

an  insurance  on  the  enemy's  ship,  as  well  as  on  the  cargo,  was 

in  furtherance  of  the  same  policy,  which  allowed  the  granting 

of  the  licences  to  authorize  the  trade ;  and  that  effect  ought, 

therefore,  to  be  given  to  the  ordinary  means  of  indemnity,  by 

(0  M'Coanel  o.  Hector,  S  Bos.  &  (x)  Ibid. 
P.  113.  (y)  Ibid. 

(tt)  Ex  parit  Baglehole,  18  Ves.  (i)  Biistow  v.Towers,  OT.R.as. 
529.  (a)  Brandon  V.  Nesbitt,  ibid.  21, 
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Persons  absolutely  disqualified from  suing  : 


Alien  Enemies,  which  that  trade  (from  the  condnuance  of  which  the  public 
miLSt  be  supposed  to  derire  bene6t)  may  be  best  promoted  and 
secured;  the  Court  of  King's  Bench  therefore  determined  thatan 
action  brought  bj  an  English  agent  to  recover  the  amount  of 
the  insurance  on  the  ship,  might  be  maintained  notwithstanding 
the  ship  belonged  to  an  enemy.  It  was  held,  however,  that 
although  in  such  a  case  the  agent  might  sue,  because  the  King's 
licence  had  purged  the  trust  in  respect  to  him  of  all  its  inju- 
rious consequences  to  the  public  interest,  yet  that  it  had  not 
the  same  effect  of  removing  the  personal  disability  of  the 
principal,  so  as  to  enable  him  to  sue  in  his  own  name  (b), 
Ctnoot  file  a  The  disability  to  sue  under  which  an  alien  enemy  lies  is 
Bill  of  Disco-  personal,  and  takes  away  from  the  Kings  enemies  the  benefit 
of  his  Courts,  whether  for  the  purpose  of  immediate  relief  or 
of  giving  assistance  in  obtaining  that  relief  elsewhere  ;  there- 
fore an  alien  enemy  cannot  institute  a  suit  for  the  purposes 
of  obtaining  a  discover}*,  even  though  he  seek  no  further 
relief  (c). 

Right  of  an  ^         obsen^ed,  that  the  right  of  an  alien  to  maintain  a 

alien  enemy  to    suit  relating  to  a  contract,  is  only  suspended  by  war,  if  the  con- 

pend^^dunng*'  ^^^^  was  entered  into  previously  to  the  commencement  of  the 

war ;  war,  and  that  it  may  be  enforced  upon  the  restoration  of  peace. 

as  to  coDtracU    ^P^°        principle,  in  bankruptcy,  the  proof  of  a  debt  due  to 

entered  into       an  alien  enemy  upon  a  contract  made  before  the  war  broke 

out,  was  admitted,  reserving  the  dividend  (d).    But  no  suit 
bnt  not  asto  ,  .«  ^  .... 

contracu  en-  ^  sustamed  to  enforce  an  obligation  arising  upon  a  con- 

tered  into  during  tract  entered  into  with  an  alien  enemy  during  war,  such  con- 
tract  being  absolutely  void  (c).  And  where  a  policy  of  insu- 
rance on  behalf  of  French  subjects  was  entered-into  just  be- 
fore the  commencement  of  the  war,  upon  which  a  loss  was 
sustained  in  consequence  of  capture  by  a  British  ship  after 
hostilities  had  commenced,  the  proof  of  a  debt  arising  from 
such  policy,  which  had  been  admitted  by  the  commissioner  in 
bankruptcy,  was  ordered  to  be  expunged 

The  principle  upon  which  the  last-mentioned  case  was  de- 

(h)  Kensington  r.  Inglis.  8  East.       (d)  Ex  ptirte  Boussmaker,  13  V'es. 

273.  71. 

(r)  Daubigny  r.  Davallon,  2  Anst.       («)  Ibid. 
462.  U  )       r^^^f  I'CC,  13  Ve».  64. 
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cided,  is  fully  Btated  I17  Lord  Ellenboroogh  in  Brandon  v.  Cur-  Alien  Enemief. 

W  (9)*  ^^^T^  it  is  laid  down  by  his  lordship  as  a  rule,  that 

erery  insurance  on  alien  property  by  a  British  subject  must  be 

understood  with  this  implied  exception,  **  that  it  shall  not 

extend  to  coyer  any  loss  happening  during  the  existence  of 

hostilities  between  the  respective  countries  of  the  assured  or 

umrer.** 

A  defence  on  the  ground  that  the  plaintiff  is  an  alien  enemy      ^imt  tiint 
should  be  made  by  plea  before  answer.  Thus,  where  a  bill  was  ^  oljectkMi 
filed  by  a  plaintiff  residing  in  a  foreign  country  at  war  with  taken, 
this,  for  a  commission  to  examine  witnesses  there,  and  the 
defendant  put  in  an  answer,  an  application  for  an  order  for 
the  commission  was  g^nted,  though  it  was  objected  that  the 
Court  ought  not  to  grant  a  commission  to  an  enemy's  country, 
the  Court  being,  as  it  seems,  of  opinion  that  the  objection 
had  come  too  late  (A). 

It  does  not  appear  from  any  case  in  the  books,  what  would  sflTectof  wa  r 
be  the  effect  of  a  war  breaking  out  between  the  country  of  u|>oo  a  suit 
the  plaintiff  and  this  country,  after  the  commencement  of  mcn^*^*^"*' 
the  suit,  but  from  analogy  to  what  is  stated  by  Lord  Chief 
Baron  Gilbert  to  be  the  practice  of  the  Court  with  regard  to 
outlawry,  namely,  that  if  it  is  not  pleaded  it  may  be  shown 
to  the  Court  on  the  hearing,  as  a  peremptory  matter  against 
the  plaintiff's  demands,  because  it  shows  the  right  to  the 
thing  to  be  in  the  King  (t),  it  is  probable  that  the  Court 
would,  under  such  circumstances,  stay  the  proceedings. 

It  appears  to  be  the  essence  of  a  plea  that  the  plaintiff  is  Plea  of  alien 
tn  alien  enemy,  to  state  that  the  plaintiff  was  bom  out  of  the  «o«™y« 
Kegance  of  the  King,  and  within  the  liegance  of  a  state  at 
war  with  us ;  but  where  the  plea  contains  words  which  amount 
in  substance  to  an  allegation  of  these  facts,  it  will  be  sufficient, 
although  they  are  not  averred  with  the  same  strictness  that  is 
required  by  the  rules  of  law.  Thus,  where  a  plea  averred  that 
the  plaintiffs  were  Frenchmen,  aliens  and  enemies  of  the  King, 
the  Court  held  that  the  plea  was  sufficient,  the  word  alien 
being  a  legal  term,  importing  bom  out  of  the  liegance  of  the 
King,  and  within  the  liegance  of  some  other  state  ;  and  the 


ig)  4  East  410.  (i)  Gilb.  For.  Rom.  53. 

{h)  Cahill  r.  Siiephenl,  12Ve8.33.3. 
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Security  for 
costs. 

War  with  this 
country  judi- 
cially noticed ; 
S§eut,  a  war 
between  foreign 
countries. 

Security  for 
costs. 


wordB,  Frencliniaii  and  enemies  to  the  King,  showing  that  they 
were  the  subjects  of  a  state  at  war  with  this  country  (k). 

It  is  to  be  observed  that  the  Courts  here  take  notice, 
without  proof,  of  a  war  in  which  this  country  is  engaged,  but 
a  war  between  foreign  countries  must  be  proved  (/). 

In  all  cases  of  a  person  who  is  permitted  to  sue  in  equity, 
whether  an  alien  or  natural  bom  subject,  if  he  states  himself 
in  his  bill  to  be  resident  abroad,  or  if  it  comes  to  the  know- 
ledge of  the  defendant  that  he  is  actually  so,  the  defendant 
may  obtain  an  order  of  the  Court  that  the  plaintiff  shall,  before 
he  proceeds  further,  give  security  to  answer  to  the  defendant 
the  costs  of  the  suit  (m).  And  so  if  he  comes  in  as  a  peti- 
tioner in  any  stage  of  the  cause,  he  must,  in  like  manner  if 
called  upon,  give  security.  Thus,  in  Drever  v.  Maudesley  (») 
where  a  foreigner,  who  claimed  to  be  a  creditor  of  the  testator 
in  the  cause,  petitioned,  after  the  Master  had  made  his  report, 
to  have  his  claim  referred  to  the  Master,  the  Court  made  the 
order,  but  upon  condition  of  his  giving  security  for  costs. 
He  must,  however,  appear  to  be  actually  resident  abroad  (o). 
The  mere  circumstance  of  his  only  being  about  to  go  abroad 
will  not  be  sufficient,  as  he  may  return  ( p)  :  but  where  the  bill 
described  the  plaintiff  as  being  confined  in  the  prison  of  C^ld- 
bath  Fields,  under  an  order  from  the  Secretary  of  State,  pre- 
paratory to  his  being  removed  from  this  country  under  the 
Alien  Act,  Lord  Thurlow,  upon  motion  after  appearance  and 
before  answer,  made  an  order  that  he  should  give  security  for 
costs.  In  a  subsequent  cause  {q)  his  lordship  said  that  he  had 
made  that  order  on  the  ground  that  if  the  plaintiff  were  sent 
abroad  under  the  Alien  Act,  he  could  not  return ;  and  that  it 
was  therefore  different  from  the  ordinary  case  of  a  plaintiff 
merely  going  abroad,  as  in  such  case  he  may  return  before  the 
cause  is  heard  (r). 


(k)  Daubigny  r.  Davallon,  2  Anst. 
.4G2. 

(i)  Dolder  v.  Lord  Uunlingford, 
11  Ves.  292. 

(m)  Meiionicchy  v.  Melionicchy, 
2  Ves.  24. 

(n)  6  Russ.  il. 


(o)  Green  v.  Charnoch,  1  Ves.  J. 
396 ;  Iloby  v.  Hitchcock,  6  Ves.  699. 

{p )  For  more  upon  the  subject  of 
security  for  costs,  see  anttt  p.  33. 

(7)  Seilaz  r.  Hanson,  5  Ves.  261. 

(r)  Hoby  «.  Hitchcock,  6  Vet. 
699. 
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Sect.  111. 

Persons  outlawed  in  Civil  Actions,  Outlawry. 


Besides  the  disabilities  arising  from  alienage,  there  are  Iq  ^rhat  cases 
others  which  may  prevent  a  person  from  maintaining  a  suit  ^^JJ^jJJ^ 
in  the  courts  of  this  country  as  long  as  such  disabilities  last. 
The  first  of  these  which  shall  be  noticed  is  outlawry  in  a  civil 
mi.  **  An  outlaw,"  says  Littleton,  "  is  out  of  the  law  to  sue 
an  action  during  the  time  that  he  is  outlawed  "  (a) ;  and  all 
persons  may  take  advantage  of  the  disability  (&).  The  maxim 
"  frustra  legis  auxilium  implorat  qui  in  legem  committitf** 
eomprises  both  the  reason  and  the  justice  on  which  this  .dis- 
tbility  stands.  "  Justum  est  enim  judicium,"  says  Bracton, 
**  quod  sine  lege  et  judicio  pereat  qui  secundum  legem  vivere 
recusat  "(c). 

It  seems,  however,  that  an  outlawry  in  an  action  at  law  will  Mutt  be  io  tno- 
not  disqualify  the  party  outlawed  from  suing  in  equity  for 
relief  from  his  liability  at  law  in  such  action  (cO ;  thus  if  a  bill 
be  for  relief  against  an  action  at  law,  and  outlawry  be  pleaded 
by  the  defendant  in  the  same  cause,  it  is  a  bad  plea,  because 
the  outlawry  is  part  of  the  grievance,  and  it  is  exceptio  ejus^ 
dem  rei  cujus petitur  dissolutio  (c). 

Outlawry  in  an  executor  or  in  a prochein  amy  is  no  disqualifi-  wiH  not  disqut- 
cation,  because  they  do  not  claim  in  their  own  right,  the  real  ^*^y  pereons 
plaintiff  being  the  testator  or  infant ;  and  the  outlawry  of  any  Jriif;  ^ 
third  person  is  no  exception  against  him  why  he  should  not 
be  admitted  to  sue  if) ;  and  so  where  a  husband  and  wife  sue 
ts  administrators,  outlawry  in  the  husband  is  no  disqualifi- 
cation.   It  is  stated,  however,  that  outlawry  in  the  plaintiff  s       outlawry  in 
testator,  where  the  action  is  brought  by  an  executor,  is  a  good  testator  is  a 
plea  at  law(<7),  although  an  executor  or  administrator  cannot  ^^^^^^^xecu- 
plead  such  outlawry  in  his  testator  (h),    Tlie  outlawry  of  a  tor. 

mayor  is  not  a  good  plea  to  an  action  at  law  by  the  mayor  and  Heads  of  cor- 
porations. 

(a)  Co.  Litt.  1S8  a.  (f)  Gilb.  For.  Rem.  64  ;  Arnold 

(6)  Ibid.  t>.  Arnold,  Toth.  76 ;  Killigrew  v, 

(c)  Beames  on  Picas,  100.  Killigrew,  1  Vem.  184  ;  Swan  r. 

(d)  Ord.  in  Chan.  (Ed.  Beames)  Porter,  Hardr.  60. 
175  n.  40.  (g)  Lut.  1604. 

C«)  Jenl^ Cent. S7; Gilb. For. Rem.      (A)  Beames  on  Pleas,  103.  n.; 
S 1.  Com.  Dig.  Abatement,  E.  2. 
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Outlawry. 


In  a  relator. 


In  a  limited 
jurisdiction  no 
disqualification. 


Outlawry  oueht 
to  be  pleaded; 


But  may  be 
shown  at  the 
hearing. 


Cannot  be 
pleaded  after  an 
order  for  time* 


commonalty ;  and  it  seems  that  such  a  plea  would  not  prevail 
in  equity  (i).  Lord  Redesdale  lays  it  down  that  outlawry  in 
the  relator  of  an  information  constitutes  no  objection  to  him  (A), 
though  from  the  decision  in  Attorney-general  v.  Heath,  before 
referred  to  (/),  the  contrary  would  appear  to  be  law ;  but  in 
that  case  it  is  to  be  observed  that  the  relator  sustained  the 
character  of  plaintiff  as  well  as  relator,  and  was  interested  in 
the  subject  of  the  dispute,  and  the  plea  was  in  substance  a 
plea  of  outlawry  in  the  plaintiff  himself  (m). 

It  seems  that  outlawry  in  Chester  or  Durham  cannot  be 
pleaded  in  disability  of  a  plaintiff  suing  in  one  of  the  Courts 
at  Westminster ;  and  though  this  appears  to  be  laid  down  with 
reference  to  Courts  of  Record,  it  seems  equally  applicable  to 
the  superior  Courts  of  Equity.  A  different  rule,  however,  it 
stated  to  prevail  as  to  outlawry  in  the  Courts  of  the  county 
palatine  and  duchy  of  Lancaster,  which  it  is  said  may  be 
pleaded  in  disability  of  a  plaintiff  suing  in  a  superior  Court  at 
Westminster  (n). 

The  proper  way  in  which  to  take  advantage  of  the  outlawry 
of  a  plaintiff,  appears  to  be  by  plea  ante  litem  contestatam^ 
that  is,  before  answer,  for  after  answer  the  defendant  admits 
the  plaintiff  to  be  a  proper  person  to  be  answered  to ;  and 
therefore  such  plea  would  then  come  too  late ;  but  it  is  said 
that  if  an  outlawry  be  not  pleaded,  yet  it  may  be  shown  at 
the  hearing  as  a  peremptory  matter  against  the  plaintiff's  de- 
mands, if  it  be  personal,  because  it  shows  the  right  to  the  thing 
in  demand  to  be  in  the  King  (o). 

In  a  case  where  upon  an  amended  bill  the  defendant  bad 
procured  an  order  for  six  weeks'  time  to  answer,  instead  of  the 
usual  order  for  time  to  plead  answer  and  demur,  not  demurr- 
ing alone,"  and  afterwards  ascertained  that  the  plaintiff  had 
been  outlawed,  and  therefore  moved  that  notwithstanding  the 
order  for  time  to  answer  he  might  be  at  liberty  to  plead  the 
outlawry  in  bar  to  the  plaintiff's  suit,  on  the  ground  that  the 
order  had  been  inconsiderately  obtained,  and  ought  to  have 
been  the  usual  order ;  and  that  at  the  time  it  was  made  the 


(0  Beames  on  riea»,  104. 
(le)  ].ord  Red.  184. 
(i;  Ante,  p.  16. 


(m)  lj)rd  Red.  186. 

(n)  Heamc!«  on  Pleas,  104;  105. 

(fl)  Glib.  For.  Rem.  53. 
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defendant's  solicitor  was  ignorant  of  the  outlawry,  the  Court  Outlawry. 
refused  the  motion  (p). 

It  has  heen  determined,  however,  that  a  defendant  ag^nst  But  may  after 
whom  an  attachment  has  heen  issued  for  want  of  an  answer, 
may  file  a  plea  of  outlawry  (q). 

In  a  plea  of  outlawry,  the  record  of  outlawry  or  the  capias  Plea  of  out- 
thereupon  must  he  pleaded  subpede  sigilliy  and  is  usually  an-  '^^T* 
aexed  to  the  plea  (r) ;  and  the  defendant  may  show  as  many 
satlawries  as  he  can  (<). 

In  Dalton  Beavan  (0  the  defendant  pleaded  that  the 
plaintiff  was  an  outlaw,  and  annexed  to  his  plea  a  copy  of  the 
lecordof  the  proceedings  in  the  outlawry,  and  it  was  contended 
on  behalf  of  the  plainti£f  that  the  proceedings  as  set  out  in  the 
^ea  were  irregular,  aud  in  violation  of  the  late  Act  of  Par- 
liament called  the  Uniformity  of  Process  Act ;  and  that  as  the 
^fect  appeared  on  the  plea  itself,  the  Court  was  bound  to  take 
notice  of  it,  and  to  treat  the  outlawry  as  of  no  force,  but  the 
Master  of  the  Rolls  (Sir  C.  Pepys)  said  that  the  Uniformity  of 
Process  Act  was  merely  directory,  and  did  not  go  to  declare 
that  any  defect  or  omission  in  this  respect  should  render  the. 
proceedings  void.  At  all  events  his  Honor  was  of  opinion 
that  as  the  outlawry  pleaded  was  the  judgment  of  a  compe- 
^nt  tribunal,  so  long  as  it  remained  on  the  records  of  that 
tribunal  unreversed,  the  Court  was  bound  to  presume  that  it  • 
was  regular  and  valid. 

If  a  plaintiff  thinks  a  plea  of  outlawry  insufficient  through  of  setting  down 
mispleading  or  otherwise,  he  may,  upon  notice  to  the  clerk  in  pl^^* 
court  on  the  other  side,  set  it  down  with  the  registrar  to  be 
debated  with  the  rest  of  the  pleas  and  demurrers  in  Court  (u) ; 
but  if  the  plaintiff  shall  not  in  such  case  enter  it  with  the 
registrar  within  eight  days  after  the  same  shall  be  filed,  the 
defendant  may  take  out  process  against  the  plaintiff  for  his  ordi- 
nary costs  (of  five  pounds)  as  if  the  same  had  been  heard  (x). 

If  the  plea  of  outlawry  is  resorted  to  ^Mn  any  suit  for  that 
dnty  touching  which  relief  is  sought  by  the  bill,  it  is  insuffi- 

(p)  Philips  V.  Gibbons,  1  Ves.  &      (<)  Curs.  Can.  185. 
B.  184.  (0  Rolls.  March  5,  1835. 

(q)  Waters  ©.Chambers,  1  S.&  S.      (m)  Curs.  Can.  185, 

(x)  Ord.  in  Chan.  (Ed.  Beames) 
(r)  Tothill.  54.  175. 


Persons  absolutely  disqualified  from  suing  : 


cient,  according  to  the  rale  of  law,  and  shall  he  diiallowed 

of  course,  as  put  in  for  delay,  and  the  plaintiff  may,  notwith* 
standing  such  plea,  take  out  process  to  enforce  the  defendant 
to  make  a  better  answer,  and  pay  five  marks  costs,  otherwise 
a  plea  of  outlawry  is  always  a  good  plea,  so  long  as  the  out- 
lawry remaineth  in  force,  and  therefore  the  defendant  shall 
not  be  put  to  set  it  down  with  the  registrar  *'  (y), 

if  on  argument  the  plea  is  over-ruled  the  plaintiff  pays  five 
pounds  costs  (z) ;  but  if  commissioner  in  the  country  send  up 
a  plea  of  outlawry  in  disability,  the  defendant  shall  have  no 
costs,  although  the  plea  be  allowed,  for  it  might  have  been 
put  in  without  such  commission,  and  the  plaintiff  was  put  to 
an  unnecessary  charge  for  attending  such  commission  (a). 

From  this  it  is  evident  that  a  plea  of  outlawry  need  not  be 
put  in  upon  oath,  because  if  an  oath  were  required,  attendance 
before  the  commissioner  would  be  necessary.  It  is,  however,  to- 
be  observed,  that  by  the  short  note  of  a  case  which  occurs  in 
2  Vem.  (b)  it  is  stated  that  a  plea  of  outlawry  was  over-ruled 
because  it  was  not  put  in  upon  oath.  It  does  not  appear 
from  the  report,  upon  what  ground  this  point  was  determined  ; 
but  it  is  presumed  that  it  must  have  been  on  the  ground  that 
such  oath  was  necessary  to  support  the  averment  in  the  plea 
that  the  plaintiff  was  the  same  person,  because  it  is  quite  clear 
that  in  pleas  of  matters  of  record  the  seal  of  the  Court  is  suffi- 
cient testimony  of  the  truth.  In  a  subsequent  case  in  the  same 
volume  (c),  it  appears  that  a  reference  was  made  to  the  six 
clerks,  whether  by  the  course  of  the  Court  a  plea  of  outlawry, 
with  averment  of  the  same  person,  ought  to  be  upon  oath; 
and  it  was  stated  that  in  Lord  North's  time  it  was  ruled  that 
it  might  be  without  oath,  because  it  might  come  in  on  the  other 
side  to  aver  that  he  was  not  the  same  person.  Whereupon  the 
Court,  as  it  was  only  the  common  averment  of  identity  of  per- 
son, allowed  the  plea  to  be  good  without  oath  (d) ;  and  this 
seems  to  be  in  accordance  with  Lord  Bacon's  order  (e). 

With  respect  to  proceeding  after  an  outlawry  has  been 

(y)  Old.  in  Chan.  (Ed.  Beames)      (c)  Took  v.  Took,  2  Vera.  198. 
176.  (d)  Vide  acc.  Pratt  t>.  Taylor,  1  Ch. 

(s)  1  New].  121.  Ca.  237 ;  Freem.  143.  S.  C. 


>)  Parrot  v,  Bowden,^  Vera.  37.   26,  27. 
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rerened,  Lord  Clarendon's  order  says,  that  after  outlawry  Outlawry. 
rffrersedy  the  defendant  on  a  new  subpoena  served  on  him,  and  nxreedio 
payment  unto  him  of  twenty  shillings  costs,  shall  answer  the  in  the  suit  &fter 
same  bill  as  if  such  outlawry  had  not  been  (/).  From  this  it 
appears  that  under  such  cvcumstances  the  suit  may  be  pro- 
ceeded in  by  senring  a  new  subpoena,  without  filing  a  bill  of 
reTiTor;  but  Lord  Chief  Baron  Gilbert  says,  that  in  such  a  case 
a  Ull  of  revivor  must  be  filed,  because  the  suit  being  abated, 
the  plaintiff  has  no  day  in  Court;  and  it  is  apprehended  that 
such  must  be  the  course  of  proceeding,  because  the  plea  of 
outlawry  is  part  of  the  record;  and  the  judgment  upon  it,  which 
is  alao  on  the  record,  shows  that  the  Court  considered  the  mat- 
ter alleged  in  the  plea  a  good  reason  why  the  defendant  should 
not  be  called  upon  to  answer  the  plaintiff's  bill.  If  the  suit  is 
to  be  {MToceeded  with  after  such  a  judgment,  there  must  be 
fome  entry  on  the  record  to  show  that  the  g^und  upon  which 
the  Court  gave  its  judgment  has  been  removed,  otherwise  the 
fubeequent  proceedings  would  be  erroneous,  and  there  seems 
BO  other  form  in  which  this  can  be  shown  than  by  bill  of  re- 
vivor,  as  suggested  by  Lord  Chief  Baron  Gilbert. 


Sect.  IV. 
Persons  attainted  or  convicted. 

After  judgment  in  a  prosecution  for  treason  or  felony,  the  Effecu  of 
criminal  is  said  to  be  attainted,  attinctus  or  blackened.    He  v  Attainder. 


u  no  longer  of  any  credit  or  reputation,  he  cannot  be  a  witness 

in  any  Court,  neither  is  he  capable  of  performing  the  ftmc- 

tions  of  another,  for,  by  anticipation  of  his  punishment,  he  is 

already  dead  in  law  (a),  consequently  he  is  incapable  of  main-  Incapacity  to 

taining  a  suit  in  any  court  of  justice,  either  civil  or  criminal, 

unless  for  the  purpose  of  procuring  a  reversal  of  his  attain-  ^a^'and'^r- 

der  (6).    It  is  also  to  be  observed,  that  the  consequences  of  tonal  esute. 

( f)  Ord.  (Ed.  Beamci)  1T6.  (6)  E*  p«rU  Bullock,  14  VTes.  452. 

(a)  4  BI.  Com.  SSI. 
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Effects  of 
Attainder. 


What  things 
are  forfeit^ ; 

in  treason ; 


in  felon  J. 


From  what 
time  forfeiture 
takes  place. 

Of  real  estates. 


Of  goods  and 
chattels. 


attainder  are,  forfeiture  of  all  the  party's  property,  real  and 
personal,  and  disqualification  from  holding  any  which  he  may 
in  future  acquire  either  by  descent,  purchase  or  contract  (c). 
So  that  even  if  he  had  the  power  of  suing  it  would  be  useleM, 
as  he  has  no  power  of  retaining  what  he  sues  for,  even  should 
he  succeed,  the  right  to  the  property  in  such  cases  being  in 
the  Crown. 

With  respect  to  the  forfeiture  of  real  estates  by  attainder, 
there  is  a  distinction  between  attainders  for  treason  and  for 
felony.  By  attainder  for  treason  a  man  forfeits  to  the  King 
all  his  lands  and  tenements  of  inheritance,  whether  fee  simple 
or  fee  tail,  and  all  his  rights  of  entry  in  lands  or  tenements 
which  he  had  at  the  time  of  the  offence  committed,  or  at  any 
time  afterwards,  to  be  for  ever  vested  in  the  Crown,  and  also 
the  profits  of  all  lands  and  tenements  which  he  had  in  his  own 
right,  for  life  or  years,  so  long  as  such  interest  shall  subsist 
but  with  respect  to  attainder  for  felony,  the  54  Geo.  3,  c.  145, 
enacts,  that  except  in  cases  of  high  treason,  petit  treason, 
and  murder  or  abetting  the  same,  no  attainder  shall  extend  to 
the  disinheriting  any  heir,  nor  to  the  prejudice  of  the  nghi  or 
title  of  any  person  except  the  offender  during  his  life  only  ; 
and  upon  the  death  of  the  offender  every  person  to  whom  the 
right  or  interest  of  any  lands  or  tenements,  should  or  might 
after  the  death  of  such  offender  have  appertained,  if  no  such 
attainder  had  been,  may  enter  thereupon  (e). 

The  forfeiture  of  real  estate  consequent  upon  attainder  of 
treason  or  felony,  relates  backwards  to  the  time  of  the 
treason  or  felony  committed,  so  as  to  avoid  all  intermediate 
sales  or  incumbrances,  but  not  those  before  the  fact 
The  case  is,  however,  different  with  regard  to  the  forfeiture 
of  goods  and  ch&ttels,  for  that  has  no  relation  backwards, 
so  that  those  only  which  a  man  has  at  tho  time  of  con- 
viction shall  be  forfeited  {g).    But  by  attainder,  not  only 


(c)  Bullock  0.  Dodds,  2  Barn.  & 
Aid.  277. 

(d)  4  Bl.  Com.  381. 

(<)  AH  copyhold  estates  are  for- 
feited to  the  lord  and  not  to  tlie  King, 
unless  there  be  an  Act  of  Parliament 
or  an  express  custom  to  the  contrary, 
(1  Cruise's  Dig.  361);  and  the  for- 


feiture  in  such  case  does  not  accrue 
upon  mere  conviction,  but  only  on 
complete  attainder,  (3  B.  &  Aid.  510. 
2  Vent  38.)  unless  by  special  custom 
to  the  contrary. 

(/)  4  Bl.  Com.  381. 

{g)  Ibid.  387. 
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ill  tlie  personal  property  and  righto  of  action  which  a  man  J^|^^ 
actually  has  is  forfeited ;  but  all  personal  property  and  rights  - 


of  action,  which  accrue  to  the  offender  after  attainder,  are  for 
feited  and  Tested  in  the  Crown  without  office  found ;  so  that 
it  has  been  held  that  attainder  may  be  well  pleaded  in  bar  to 
an  action  on  a  bill  of  exchange  endorsed  to  the  plaintiff  after 
his  attainder  (A).    There  b  another  distinction  between  the  What  thinn 
farfeitore  of  real  and  of  personal  estate— lands  are  forfeited  J^J'jJ^Sier. 
ipon  attainder^  and  not  before ;  goods  and  chattels  are  for- 
feited upon  conmctim^  because  in  many  of  the  cases  where  upon  convic- 
gooda  are  forfeited  there  never  is  any  attainder,  which  happens  tion. 
only  where  judgment  of  death  or  outlawry  is  given;  and  being 
aeoesaarily  upon  conviction  in  those,  it  is  so  ordered  in  all 
other  eases  (t).    In  outlawries  for  treason  or  felony,  lands  Of  forfntnra 
are  forfeited  only  by  judgment,  but  goods  and  chattels  are 
farfetted  by  a  man's  being  put  in  the  exigent,  without  stay-  ofiencet. 
hg  till  he  is  quinto  exactus  or  finally  outlawed,  for  the  se- 
creting himself  so  long  from  justice  is  construed  into  a  flight 
in  kw  (j). 

Hiese  points,  although  they  do  not  immediately  relate  to  Attaioder  and 
the  personal  disqualification  from  suing  under  which  a  party 
lies  who  has  been  attainted  either  of  treason  or  felony,  are 
nevertheless  necessary  to  be  adverted  to,  because  if  a  party 
claiming  a  title  to  property  under  an  attainted  person  were 
to  institute  proceedings  in  a  court  of  justice  relating  to  that 
property,  his  claim  might  be  met  by  pleading  the  attainder  of 
the  person  from  whom  his  claim  was  derived  {k) ;  and  in  such  ' 
case  the  time  when  the  forfeiture  accrued  may  be  a  very  im- 
portant point  for  consideration. 

Attainder  and  conviction,  like  outlawry,  must  be  taken  ad-  How  taken  ad- 
vantage of  by  plea.  Lord  Redesdale  says,  that  such  a  plea  is  o^*  • 
very  rare,  and  that  it  would  be  judged  with  the  same  strictness 
as  if  it  were  a  plea  at  law  (/).  In  Burt  v.  Brown  (m)  an 
instance  of  a  plea  of  conviction  for  manslaughter  appears  to 
have  occurred,  and  the  plea  was  overruled  on  the  ground  that 
the  part  of  the  body  on  which  the  wound  was  inflicted  was 

(h)  Bullock  V.  Dodds,  2  B.  fic       (fc)  I^rd  Red.  189. 
Aid.  258.  (0  IbiJ.  186. 

(0  4  Bl.  Com.  S87.  (m)  2  Atk.  399. 

O)  Ibid. 
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EffecUof 
A  ttainder. 


Plea,  that  the 
act  under  which 
plaintiff  derives 
title,  was  cri- 
minal. 


f  ffcct  of  rever- 
sal of  attainder, 


effect  of  a  ptN 
doo. 
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not  sufficiently  described,  and  because  it  was  averred  that  the 
offender  was  tried  at  the  Galloway  assizes,  without  saying  that 
the  persons  who  tried  him  had  a  commission  of  gaol  delivery  ^ 
or  were  justices  of  oyer  and  terminer. 

It  may  be  observed  here,  that  in  order  to  bar  a  plaintiff's  suit, 
it  is  not  always  necessary  to  show  an  attainder  or  conviction ; 
for  if  a  plea  goes  to  show  that  in  consequence  of  an  offence 
committed  no  title  ever  vested  in  the  plaintiff,  conviction  of 
the  offence  is  not  essential  to  the  plea.  Thus,  in  the  Exche- 
quer, to  a  bill  seeking  the  discovery  of  the  owners  of  a  ship 
captured,  and  payment  of  ransom,  the  defendant  pleaded  that 
the  owner  was  a  natural-born  subject,  and  the  capture  an  act  of 
piracy ;  and  though  the  Barons  at  first  thought  that  the  plea 
could  not  be  supported  unless  the  plaintiff  had  been  convicted 
of  piracy,  and  the  record  of  the  conviction  had  been  annexed  to 
the  plea,  they  were  finally  of  opinion  that  as  the  plea  showed 
the  capture  was  not  legal,  and  that  therefore  no  title  had  ever 
been  in  the  plaintiff,  the  plea  was  good  (n). 

Where  a  judgment  pronounced  upon  a  conviction  for  treasoa 
or  felony  is  falsified  or  reversed,  all  former  proceedings  are 
absolutely  set  aside,  and  the  party  stands  as  if  he  had  never 
been  accused,  and  is  restored  in  his  credit,  his  capacity,  his 
blood,  and  his  estates :  with  regard  to  which  last,  it  is  said, 
that  though  they  be  granted  away  by  the  Crown,  yet  the 
owner  may  enter  upon  the  grantee  with  as  little  ceremony  as  he 
might  enter  upon  a  disseisor  (o).  From  this  it  follows  of 
course  that  he  may,  if  he  is  entitled  to  equitable  relief,  sue 
for  it  in  a  Court  of  Equity,  in  the  same  manner  that  he  might 
have  done  if  no  attainder  had  taken  place. 

The  only  other  way  in  which  the  disqualification  arising 
from  an  attainder  or  conviction  may  be  obviated,  is  by  the 
King's  pardon.  This  formerly  could  only  have  been  granted 
under  the  Great  Seal;  but  now,  by  6  Geo.  4,  c.  25,  s.  1,  a 
warrant  under  the  Royal  sign  manual,  countersigned  by  one 
of  the  Principal  Secretaries  of  State,  granting  a  free  pardon/ 
and  the  prisoner's  discharge  under  it;  or  granting  a  conditional 


(n)  Fall  V.  .  May  1782.  Lord 

lied.  190. 


(o)  4  Bl.  Com.  393. 
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ptrdoii,  and  the  perfonnaace  of  such  condition,  10  as  effiactual  Eifecto  of 
as  a  pardon  under  the  Great  Seal. 


There  is  a  great  difference  between  the  effect  of  a  pardon  Difference  be- 
iod  of  arerersal.  In  the  case  of  the  reversal  of  an  attainder,  II^^^y^J^*^ 
thepartj  is,  as  we  have  seen,  in  all  respects  replaced  in  the  same 
condition  thai  he  was  in  before  the  commencement  of  the  pro- 
ceedings, and  he  is  restored  to  his  former  credit  and  capacity ; 
bal  the  effect  of  a  pardon  is  not  so  much  to  restore  his  former^ 
m  to  give  him  a  new  credit  and  capacity  (p).  Thus  a  person, 
who  has  been  convicted  and  pardoned,  cannot  sue  upon  any 
light  aceraed  to  him  before  his  pardon,  although  he  may  for 
a  right  aoemed  afterwards  {q). 

With  respect  to  pardons  it  is  to  be  observed,  that  where  they  'ESkct  of  condi- 
tre  conditional  the  effect  of  the  attainder  is  not  removed  till  P»«don. 
the  condition  has  been  performed ;  there£[>re,  where  a  man  who 
bad  been  attainted  of  felony,  but  pardoned  under  the  8  Geo.  3,  Trantporution. 
e.  15,  OB  eonditioa  of  his  being  transported  to  New  South 
Wales,  returned  to  England  before  the  expiration  of  the  period 
for  which  he  was  transported,  and  commenced  an  action  here 
for  a  demand  accrued  since  his  return,  to  which  the  defendant 
pleaded  the  conviction  and  judgment  in  bar ;  it  was  held  by 
the  Court  of  King*8  Bench,  that  the  mere  fact  of  transporta- 
tion did  not  amount  to  an  actual  pardon,  under  the  statute 
8  Geo.  3,  c.  15,  and  that  it  was  necessary  not  only  that  the 
offender  should  be  transported,  but  that  he  should  remain 
in  the  place  to  which  he  was  sent  during  the  time  for  which 
he  was  ordered  to  be  transported,  before  he  could  be  restored 
to  his  civil  rights  (r).  Upon  the  authority  of  the  above  case, 
Sir  J.  Leach  held  that  personal  property  which  did  not  belong 
to  a  felon  at  the  time  of  his  conviction,  but  which  accrued  to 
him  afterwards  during  the  time  of  his  transportation,  was  for- 
feited to  the  Crown  («). 

It  is  to  be  observed,  that  in  the  case  of  Bullock  v.  Dodds  Remission  of 
above  referred  to  the  plaintiff  had  returned  on  the  fuith  of  transportation, 
an  instrument  under  the  seal  of  the  territory  of  New  South 

(p)  4  BL  Com.  402.  (r)  Bulkckv.  Dodds,  2  B.  &  Aid. 

258 

(g)  1   Com.    Dig.   Abatement      (i)  Roberts Walker.  I  Russ.  & 

M.752. 
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Wales,  by  which  the  governor  had  remitted  the  remainder  of 
the  plaintiff's  sentence,  under  the  authority  of  the  30  Geo.  3, 
c.  47,  (by  which  His  Majesty  was  empowered  to  authorise  the 
governor  or  lieutenant-governor  of  any  place  to  which  convicts 
are  transported,  to  remit  either  absolutely  or  conditionally  the 
whole  or  any  part  of  their  term  of  transportation,  which  re- 
mission was  to  be  of  the  same  effect  as  if  His  Majesty  had 
signified  his  intention  of  mercy  under  the  sign  manual,  &c.):  but 
the  Court  were  of  opinion,  that  the  effect  of  the  remission  of 
sentence  by  the  governor  merely  placed  the  party  in  the  situa- 
tion in  which  he  would  have  been  in  case  he  had  received  a 
warrant  for  a  pardon  under  the  privy  seal  or  sign  manual, 
which  before  the  6  Geo.  4,  e.  25,  s.  I ,  could  not  be  pleaded  as 
a  pardon  {t).  In  consequence  of  this  decision  it  has  been 
enacted  by  the  5  Geo.  4,  c.  84,  s.  26,  that  a  felon  under  sen- 
tence or  order  of  transportation,  receiving  a  remission  of  the  sen- 
tence from  the  governor  or  lieutenant-governor  of  New  South 
Wales,  or  any  other  colony,  who  may  be  authorized  to  grant 
the  same,  while  such  felon  shall  reside  in  a  place  in  which  he 
lawfully  may  reside,  under  such  sentence,  order  or  remission, 
may  sue  for  the  recovery  of  any  property  acquired  by  him 
since  his  conviction,  or  for  any  damage  or  injury  sustained. 


Sect.  V. 

Of  Bankrupts  and  Insolvent  Debtors, 

The  disability  to  maintain  a  suit  on  account  of  alienage^ 
outlawry  and  attainder,  arises  partly  from  the  phiotiff  being 
personally  disqualified,  and  partly  from  his  not  being  capable 
of  holding  the  property  which  is  the  object  of  the  suit.  The 
disability  accruing  from  bankruptcy  arises  from  the  latter  cause 
only,  or  rather  from  the  fact  that  by  the  bankruptcy,  all  the 
bankrupt's  property,  whether  in  possession  or  action,  is  vested 
in  his  assignees  (a),  and  a  bankrupt,  even  though  uncertificated, 

(0  4  Bl.  Com.  400;  Gully's  Case;  (a)  Under  the  old  bankrupt  hw, 
Leach^  Cr.  Law.  99.  as  embodied  in  6  Geo.  4,  c.  19,  *».  63, 
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fa  not  penonally  disqualified  from  suing ;  and  may  in  tMhj  Bankrupts, 
cases  sustain  suits  either  at  law  or  in  equity.  ^      *  7^ 

Thus,  under  the  old  bankrupt  law,  if  a  bankrupt  disputed  in  certain  cases; 
his  liability  to  the  commission,  or  the  validity  of  the  adjudica* 
tion  under  it,  he  mig^t  maintain  trespass  against  his  assign 
nees  (6),  or  trover  for  his  books  and  papers  (c) ;  and  it  has 
been  held  that  where  assignees  have  employed  the  bankrupt  in 
carrying  on  his  trade  or  manufacture  for  the  benefit  of  the 
estate,  and  paid  him  money  from  time  to  time,  it  is  evidence 
of  such  a  contract  between  him  and  the  assignees  as  will 
eaable  him  to  maintain  an  action  against  them  for  a  com- 
pensation for  his  work  and  labour  (cT).  And  so,  as  a  bankrupt, 
though  uncertificated,  can  acquire  and  hold  property  against 
every  one  except  his  assignees,  he  can  maintain  an  action  of 
asimmpsit  against  a  third  person  for  his  own  work  and  labour 
perfimned  (e),  and  for  money  lent  or  advanced  (/)  since  the 
issuing  of  the  commission  or  fiat ;  and  where  no  claim  is  made 
bj  the  assignees,  he  may  also  maintain  trover  for  goods  acquired 
after  his  bankruptcy  {g),  bs  well  as  trespass  quare  clausum 
fregiif  for  a  trespass  committed  before  hb  bankruptcy  (h)  ;  for 
the  defendant  in  any  of  these  actions  cannot  object  to  the 
bankrupt's  claim  unless  his  assignees  interfere,  and  the  bank- 
rupt in  fact  sues  at  law  as  a  trustee  for  his  assignees  (»). 

In  equity  also,  a  bankrupt  who  has  not  obtained  his  certificate  and  in  Equity ; 
and  is  sued  at  law  upon  a  bond  or  note,  is  entitled  to  file  a  bill 
of  discovery  in  order  to  obtain  proof  that  such  bond  or  note  for  a  Discovery, 
was  fraudulently  procured ;  and  where  persons  claiming  to  be  J^®'^ 
creditors  of  bankrupts,  instead  of  seeking  relief  under  the  com- 

64»  the  Commissioneis  were  directed  {d)  Coles  o.  Barrow,  4  TaunL 

to  oonrev  to  the  assignees  all  present  754. 

estate  of  the  bankrupt,  whether  real  (e)  Chippendale  v,  Tomlinson,  1 

•r  personal,  and  all  future  property  C.  B.  L. ;  bilk  o.  Osborne,  2  kisp. 

which  be  might  acquire  previously  to  140. 

his  obtaining  his  certificate ;  but  now,  (/)  Evans  v.  Brown,  1  Esp.  170. 

W  the  Bankrupt  Court  Act,  1  &  2  {g)  Fowler  v.  Down,  1  Bos.  &  P. 

WilL4,  C.66,  S8.25,  26,  all  the  real  44 ;  LAroche  v.  Wakeman,  Peake 

sod  pcraonal  i>roperty  of  the  bankrupt  140 ;  Webb  v.  Ward,  7  T.  R.  296 ; 

wt  m  his  assignees  by  virtue  of  their  Webb  o.  Fox,  7  T.  R.  391. 

iqipointineDt.  (ft)  Clarke  o.  Calvert,  3  Moore, 

<6)  Perkin  o.  Proctor,  2  Wils.  96. 

S82.  (t)  Cummiug  v.  Roebuck,  1  Holt 

(c)  Summersett  v.  Jarvis,  6  Moore,  172  \  1  Deacon's  Bankrupt  Laws, 

56 ;  S  B.  &  B.  2,  S.  C.  555. 
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Bankrupts. 


but  not  for 
Relief. 


C&nnot  sue  for 
any  property 
rested  in  their 
assi^ees,  even 
though  they 
allege  collusion 
between  defend- 
ant and  the 
assignees; 
or  though  the 
commission  is 
invalid ; 


mission,  brought  an  action  against  the  bankrupts,  and  the 
bankrupts  filed  a  bill  seeking  a  discovery  in  aid  of  their  action, 
and  praying  that  the  accounts  between  them  and  the  plaintiffs 
at  law  might  be  taken,  and  that  the  plaintifib  at  law  might 
pay  the  balance  which  upon  taking  sudi  accounts  might  appear 
to  be  due  from  them,  a  plea  of  bankruptcy  was  oTemiled,  the 
Vice-chancellor  (Sir  Thomas  Plumer)  being  of  opinion,  that 
the  bankrupts  were  entitled  to  the  discovery  and  account, 
although  they  were  not  entitled  to  that  part  of  the  prayer 
which  sought  the  payment  to  them  of  the  balance  (7).  And 
where  a  bill  was  filed  in  the  Court  of  Exchequer  by  an  un- 
certificated bankrupt  to  which  the  assignees  were  not  par- 
ties, and  it  appeared  that  they  had  failed  in  an  ejectment 
brought  by  them  to  recover  the  premises  in  question,  in  conse- 
quence of  their  not  being  able  to  prove  the  petitioning  creditor's 
debt,  the  Court  retained  the  bill  tiU  proper  parties  should  be 
added  if  necessary :  the  plaintiff  paying  the  costs  of  the  day  (A). 

In  general,  however,  a  bankrupt,  although  he  b  by  law 
entitled  to  the  surplus  of  his  estate  which  remains  after  pay- 
ment of  his  debts,  cannot  bring  a  bill  in  equity  for  any  pro* 
perty  which  is  vested  in  his  assignees  under  the  conunission, 
even  though  there  may  be  collusion  between  them  and  the  per- 
sons possessed  of  the  property  (/)  ;  thus,  where  a  bill  was  filed 
by  a  bankrupt  to  recover  property  due  to  his  estate,  stating 
that  the  commission  against  him  was  invalid,  and  that  there 
was  a  combination  between  his  assignees  and  the  debtor,  to 
which  a  demurrer  was  put  in,  tJie  Vice-chancellor  (Sir  J. 
Leach),  allowed  the  demurrer,  saying  that  if  it  had  been  true 
that  the  commission  was  invalid,  the  plaintiff  ought  to  have 
tried  its  validity  by  an  action,  and  could  not  by  bill  impeach 
the  commission,  and  that  if  there  were  a  combination  between 
the  debtor  and  his  assignees,  his  proper  course  was  to  apply  by 
petition  to  have  the  assignees  removed  and  new  assignees  ap- 
pointed (m). 


(j)  Lowndes  v,  Taylor,  1  Mad. 
423.  This  decision  was  afterwaids 
affirmed  on  appeal,  ibid.  425 ;  2  Rose 
432. 

(Jc)  Govet  V,  Armitage,  2  Anst. 
412. 

(/)  An  assignment  under  a  com- 
mission of  bankrupt  does  not  pass 


property  belonging  to  the  bankrupt 
as  factor,  executor  or  trustee.  Vidt 
Cook's  B.  L.,  ch.  viii,  s.  15, 16,  17 ; 
tide  etiam,  1  Deacon's  B.  L.,  c.  ix, 
s.  10,  222. 

(m)  Hammond  v.  Attwood,  3  Mad. 
158. 
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In  Spfogg     Binkes  (n),  it  was  held  by  Lord  Alvanley,     Bankmpu.  ^ 
M.R.y  that  a  bankrupt  cannot  file  a  bill  for  the  redemption  of       respect  of 
a  mortgage  in  respect  of  his  right  to  the  surplas  of  his  estate ;  his  right  to  the 
and  in  Benfieldr.  Sokmons  (o),  adenmrrer  was  allowed  to  a  bill 
fay  a  bankrupt  against  a  mortgagee  of  estates  in  England  and 
Berbice,  fi>r  an  account  and  payment  of  the  balance  to  the  assig- 
nees, who. were  made  defendants  and  charged  with  collusion. 

The  principle  upon  which  these  decisions  are  founded  appears  Theory  of  Bank- 
to  be,  that  although  the  bankrupt  is  entitled  to  an  account  of  the  "'P^- 
surplns  of  his  estate,  yet as  the  theory  of  bankruptcy  is,  that 
the  party  is  a  bankrupt,  because  he  cannot  pay  his  debts ;  the 
primd  facie  intendment,  therefore,  is,  that  he  has  no  pro- 
perty" (p)y  all  that  he  has  is  a  mere  right  to  an  account  from 
his  assignees;  but  the  piesumption  being  that  there  is  not 
enough  for  the  creditors,  he  is  not  considered  as  having  such 
an  interest  in  the  property  sought  as  will  entitle  him  to  main- 
tain a  suit  respecting  it ;  so  that  primd  facie  the  bankrupt 
has  no  demands.    If,  however,  he  states  upon  petition  in  if  assignees 
bankruptcy  that  the  apparent  incumbrances  upon  his  property  institute 
are  not  substantial  charges,  and  that  the  assignees  are  pre-  * 
vented  by  the  creditors  from  interfering,  or,  if  the  creditors 
would  permit  them,  refuse  ;  or  if  both  refuse  to  interfere  and  or  refuse  to  do 
give  him  the  chance  of  a  surplus,  the  Court  will  say,  with  ^ » 
reference  to  the  circumstance  that  the  bankrupt  cannot  sue, 
the  law  supposing  that  he  has  no  interest  in  the  property ;  yet 
that  is  not  to  be  acted  upon  to  the  efiecting  of  gross  injustice. 
Therefore  if  he  can  give  security  for  costs,  the  Lord  Chancellor  Bankrupt 
[or  Court  of  Bankruptcy]  will  order  the  assignees  to  permit  him  JJ^^^yf^j^  ^-f 
to  use  their  names,  to  enable  him  to  recover  the  property,  upon  Baukmptcy  for 

his  indemnifying  them  (a).  If  ^ 

,     ,  V,      ,  .„       .  .  theirnames. 

As  a  bankrupt  cannot  file  a  bill  agamst  strangers  respectmg  (^^qq^^  \^\^ 

property  vested  in  his  assignees  under  the  commission,  bo  it  assignees  for  an 

has  been  held  that  he  cannot  maintain  a  suit  against  his 

assignees  for  an  accoimt  of  their  receipts  and  payments  under 

the  bankruptcy,  and  for  payment  of  the  surplus.    This  doc- 

(m)  6  Ves.  587.  (q)  Per  Lord  Eldon  in  Bcnficld  v. 

9  Ves.  77.  Solomons, 9  Ves. S4 ,  videetiam  Spragg 

Ip)  9  Ves.  86.  v.  Biukes,  supra. 
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Bankrapto.^  trine  was  clearly  laid  down  by  Lord  Eldon  in  Saxton  v.  Da- 
vis(r)y  and  has  recently  undergone  considerable  discussion, 
in  a  case  before  Lord  Abinger,  C.B.  (5),  in  which,  after  a  very 
full  argument,  it  was  decided  that  in  general  the  rule  above 
laid  down,  that  a  bankrupt  cannot  file  a  bill  against  his  as- 
signees for  an  account  of  their  dealings  under  the  bank- 
^ceiSfial^  niptcy,  applies  as  well  to  an  uncertificated  bankrupt  as  to  one 
who  has  obtained  his  certificate.  In  that  case  the  bill  had 
been  filed  against  the  purchaser  of  an  estate  of  the  bankrupt, 
which  had  been  sold  under  the  commission,  for  the  purpose  of 
overturning  the  sale,  and  proceeded  on  the  ground  of  fraud 
and  collusion  between  the  purchaser  and  the  assignees,  which 
were  charged  in  the  bill.  The  bill  also  contained  an  allega- 
tion that  all  the  debts  proved  under  the  commission  had  been 
paid  out  of  the  plaintiff's  effects,  and  that  after  payment 
thereof  there  remained  in  the  hands  of  the  assignees  a  large 
balance  or  surplus,  and  it  prayed  that  the  assignees  might 
account  for  what  they  had  received  and  expended  under  the 
commission,  and  pay  the  surplus  to  plaintiff,  &c.,  and  that 
the  sale  of  the  estate  might  be  declared  fraudulent  and  void 
as  against  the  plaintiff,  and  that  the  purchaser  might  account 
to  him  for  the  rents,  profits  and  produce. 

To  this  bill  one  of  the  assignees  demurred,  and  the  demurrer 
was  allowed.  Lord  Abinger  being  clearly  of  opinion,  that  as 
far  as  regarded  the  assignee  who  had  demurred,  supposing 
the  case  to  have  stood  only  on  the  question  of  filing  the  bill 
against  the  assignees,  the  bill  could  not  be  sustained.  His 
Lordship,  however,  said,  that  the  point  which  gave  him  the 
greatest  difficulty  was,  whether  independently  of  any  question 
of  account  the  assignees  might  not  still  be  made  to  answer,  on 
the  ground  that  the  combination  charged  between  the  pur- 
chaser and  the  assignees  raised  a  question  which  could  not 
be  disposed  of  on  demurrer;  he  was,  however,  ultimately  of 
opinion  that  supposing  the  suit  had  been  for  the  sole  purpose 
of  avoiding  the  sale,  the  relief  prayed  against  the  purchaser 
did  not  require  the  assignees  to  be  joined  in  the  suit,  and 
therefore,  upon  the  ground  that  a  bankrupt  uncertificated  can- 

(r)  IS  Ves.  72.      (1)  Tarleton  r.  Hornby,  1  Younge  &  Collyer,  IT. 
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not  be  allowed  to  caQ  upon  his  asBigneea  for  a  general  acconnt  Baaknipts. 
of  all  their  transactionBy  which  he  might  have  by  applying  to  ' 
the  Court  of  Bankruptcy,  and  on  the  ground  that  the  relief 
•ought  against  the  other  defendant  did  not  in  the  least,  either 
of  necessity  or  in  any  respect  of  convenience,  require  the 
assignees  to  be  joined  in  the  suit,  he  allowed  the  demurrer. 

It  is  to  be  observed,  that  whatever  property  a  bankrupt  has,  Bankrupt  can- 
or,  to  use  a  technical  expression,  may  depart  with^  becomes,  ^^J^^^^. 
upon  bankruptcy,  the  property  of  the  assignees,  who  are  to  have 
it  for  the  benefit  of  the  creditors ;  and  the  circumstance  of  such 
property  being  in  a  foreign  country  where  the  bankrupt  laws 
of  this  country  do  not  prevail,  makes  no  difference;  so  that  a 
bankrupt  cannot  maintain  a  suit  in  this  country,  even  though  the 
fMoperty  in  respect  of  which  the  suit  is  instituted  is  in  another 
country.  This  principle  is  laid  down  with  regard  to  personal 
prsperty  in  a  great  many  cases  (0»  and  has  been  recognised  as 
applicable  to  real  estates  in  Scotland  and  the  colonies.  In  Cleve  or  in  the  colo- 
V.  Mills  (v),  it  was  said  by  Lord  Mansfield  that  although  the  ^ ' 
statutes  of  bankruptcy  do  not  extend  to  the  colonies,  yet 
that  the  assignment  under  the  commission  is  in  the  Courts 
abroad  considered  voluntary,  and  as  such  takes  effect  be- 
tween the  assignees  and  the  bankrupt,  although  it  does  not 
affect  the  rights  of  other  creditors.  Upon  the  same  principle  it  or  in  Scotland, 
is  that  a  gpreat  number  of  estates  in  Scotland  and  the  colonies 
have  been  sold  under  commissions  of  bankruptcy  in  England, 
and  upon  this  g^und  the  Court  refused  to  entertain  a  bill  by 
a  bankrupt  against  the  mortgagee  of  an  estate  in  Berbice,  for 
an  account,  because,  although  the  estate  was  in  a  country  to 
which  the  bankrupt  laws  did  not  extend,  the  disposition  of 
that  property  was  nevertheless  in  the  assignees  here,  and  by 
the  intendment  of  the  law  the  bankrupt  had  no  interest  in  the 
property  which  entitled  him  to  sue  (x). 

All  doubt  upon  this  point,  however,  has  been  set  at  rest,  by 
the  6  Geo.  4,  c.  16,  s.  64,  by  which  it  is  directed  that  the  con- 
veyance to  be  executed  by  the  commissioners  to  the  assig- 
nees shall  be  of  all  lands,  tenements  and  hereditaments  (except 


(t)  Sill  V.  Worswick,  1  H.  Bl.  665  ;  (w)  Cooke's  Bankrupt  Laws,  297. 
Hanter  v.  Potts,  4  T.  R.  182 ;  and  (x)  Benfield  v.  Solomons,  9  Ves. 
Pbillipa  V.  Hunter,  2  H.  B.  402.  77. 
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,  Btnkniptt.  ^  co{)yhold  or  customary)  in  England,  Scotland^  Irelandy  or  in 
any  of  the  dominions,  plantations  or  colonies  belonging  to 
His  Majesty,  to  which  any  hankrupt  is  entitled,  &c.,  with  a 
proyiso  whereby  it  is  directed  that  where  according  to  the  laws 
of  any  such  plantation  or  colony  such  deed  would  require  re- 
gistration, enrollment  or  recording,  the  same  shall  be  so  regis- 
tered, enrolled  or  recorded  according  to  the  laws  of  such 
plantation  or  colony ;  and  no  such  deed  shall  invalidate  the 
title  of  any  purchaser  for  valuable  consideration  prior  to  such 
registration,  onrallment  or  recording,  without  notice  that  sudi 
commission  has  issued.  And  by  the  Bankruptcy  Court  Act, 
1  &  2  Will.  4,  c.  56,  s.  26,  it  is  declared,  that  all  the  present 
and  future  real  estate  of  any  bankrupt,  whether  in  the  United 
Kingdom  of  Great  Britain  and  Ireland,  or  in  any  of  the 
dominions,  plantations  or  colonies  belonging  to  His  Majesty, 
which  by  the  above  Act  is  directed  to  be  conveyed  by  the 
commissioners  to  the  assignees,  shall  vest  in  such  assignees 
by  virtue  of  their  appointment,  without  any  deed  of  conveyance 
for  that  purpose;  and  that  as  often  as  any  assignee  or  assignees 
shall  die  or  be  removed  or  displaced,  and  any  new  assignee 
or  assignees  shall  be  duly  appointed,  such  of  the  aforesaid  real 
estate  as  shall  remain  unsold  or  unconveyed,  shall,  by  virtue 
of  such  appointment,  vest  in  such  new  assignee  or  assignees, 
either  alone  or  jointly  with  the  existing  assignees,  as  the  case 
may  require,  without  any  conveyance  for  the  purpose.  By 
the  27th  sect,  of  the  same  Act  it  is  declared,  that  where  accord- 
ing to  the  laws  in  force  a  conveyance  of  the  property  of  a 
bankrupt  would  require  to  be  registered,  recorded  or  enrolled 
in  any  register  office  in  England,  Wales  or  Ireland,  or  in  any 
registry  office,  court  or  place  in  Scotland,  or  any  of  the 
dominions  or  plantations  belonging  to  His  Majesty,  a  certificate 
of  the  appointment  of  the  assignee  in  the  form  therein  men- 
tioned, shall  be  registered  in  the  same  place,  and  have  the 
same  effect  as  the  registry,  enrolling  or  recording  of  any  con- 
veyance or  assignment  of  the  bankrupt's  estate  or  effects 
which,  by  the  laws  of  the  country,  is  required  to  be  registered, 
recorded  or  enrolled,  &c. 
Tnsolveat  The  rules  with  regard  to  bankrupts  apply  by  analogy  to  in- 

debton.  solvent  debtors,  who  are  equally  considered  as  being  devested  of 
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all  riglit  to  Budntain  a  suit  in  respect  of  any  mirpliis  to  which  Insolvent 

tiiey  way  eTentmlly  be  entitled  (y).   Thu*,  where  a  bill  was  ^  Dcbtofi. 

filed  by  an  insolvent  debtor  against  his  assignees,  under  the  Cannot  tue  their 

UCSeo.  ZyC.ll,  and  also  againsta  debtor  to  his  estate,  stating  ^^^n/uieir 

collnncMi  between  them,  and  praying  that  the  assignees  might  be  ettatee. 

removed,  and  tluit  a  specific  performance  of  an  agreement  for 

a  lease  might  be  decreed  against  the  debtor,  to  which  bill  a 

plea  was  put  in  by  the  debtcHr  stating  the  assignment  under 

the  Act,  &c.,  the  plea  was  held  to  be  good  (jk).   The  reasons 

fin*  the  judgment  in  that  case  are  not  given  in  the  report ;  but 

it  was  considered  by  Lmrd  Eldon  as  an  authority  for  the  rule, 

tiiat  an  insolvent  debtor  is  placed  in  the  same  situation  as  that 

in  which  a  bankrupt  is,  vis.    that  the  order,  disposition  and 

management  of  the  estate  is  so  far  taken  out  of  the  party,  that 

he  cannot  sue  in  respect  oi  the  surplus  "  (a). 

But  although  neither  a  bankrupt  nor  an  insolvent  debtor  can  Secut  penons 
sue  in  respect  of  their  interest  in  the  surplus  of  the  property,  ^^j^^''^ 
yet  as  they  have  such  an  interest  in  the  surplus  as  is  capable  of  ment  by  baii£^ 
assignment,  it  seems  that  the  persons  claiming  under  such 
assignments,  if  made  for  valuable  considerations,  may  main- 
tain Inlls  respecting  them.   This  appears  to  have  been  the 
opinion  of  Lord  Alvanley,  in  Spragg  v.  Binket  {b)y  though 
his  lordship  seems  to  have  doubted  whether  the  Court  had  not 
gone  too  far  in  permitting  such  assignments,  and  to  have  held, 
diat  a  party  could  not  parcel  out  a  right  in  accounts  to  be  taken 
to  different  persons,  so  that  every  one  of  those  persons  might 
file  a  bill  pro  interesse  suo. 

The  disability  of  a  bankrupt  to  maintain  a  suit,  does  not  Certificated 
:^>ply  to  a  certificated  bankrupt  suing  in  respect  of  property  ^^^^^  fo^ 
acquired  subsequently  to  the  allowance  of  his  certificate ;  but  perty  acquired 
by  the  6  Geo.  4,  c.  16,  it  is  enacted,  that  if  any  person  who  ^eSte  ^ 
shall  already  have  been  discharged  by  certificate,  or  who  shall  utiless  in  the 
have  compounded  with  his  creditors,  or  who  shall  have  been  tT^^Sw 
discharged  by  any  Insolvent  Acts,  shall  be  or  become  bank- 
rapt,  and  obtain  his  certificate,  such  certificate,  unless  his 
estate  shall  produce,  after  all  charges,  sufficient  to  pay  every 


Cy)  Gill  V.  Heming,  1  Ridg.  P.C.      (a)  0  Ves.  85. 
431  i  Spragg  v.  Diokes,  6  Ves.  583.        (b)  Supra, 
(s)  Bowser  v.  Uagbet,  1  Anst.  101. 
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Intdlvedt 

Debtors. 


Diffstence  in 
this  respect 
between  a  bank- 
rupt and  insol- 
vent debtor. 


By  tbe  Insol- 
vent Act, 


After-acquired 
property  of  in- 
solvent, which 
cannot  be  taken 
in  execution, 
must  be  con- 
veyed or  assign* 
ed  to  assignee, 
and  if  insolvent 
refuses  to  con- 
vey or  asaign  it, 


creditor  under  the  cominiflsion  \5s.  in  the  pound,  shall  only 
protect  his  person  from  arrest  and  imprisonment;  but  his 
future  estate  and  effects,  except  his  tools  of  trade  and  neces- 
sary household  furniture,  and  the  wearing  apparel  of  himself, 
his  wife  and  children,  shall  rest  in  the  assignees  under  the 
commission,  who  shall  be  entitled  to  seize  the  same  in  like 
manner  as  they  might  hare  seized  property  of  which  such 
bankrupt  was  possessed  at  the  issuing  of  the  commission. 

In  most  respects  the  situation  of  an  insolvent  debtor,  as  £ai 
as  regards  the  right  to  sue  for  property  acquired  previous  to 
his  discharge,  is  similar  to  that  of  a  certificated  bankrupt ; 
but  there  is  a  material  difference  in  their  situations  with  regard 
to  after-acquired  property.  A  bankrupt  may,  as  we  have  seen, 
after  the  allowance  of  his  certificate,  become  entitled  to  pro- 
perty in  the  same  manner  that  he  might  before  his  bankruptcy, 
unless  it  be  the  case  of  a  second  bankruptcy,  where  he  has  not 
paid  158.  in  the  pound;  but  in  the  case  of  an  insolvent 
debtor,  his  future  property  is  made  liable  to  the  payment  of 
his  debts  contracted  before  his  discharge. 

By  the  57th  section  of  the  Act,  before  any  adjudication  is 
made,  the  prisoner  is  to  execute  a  warrant  of  attorney  to 
authorise  the  entering  up  of  a  judgment  against  him,  at  the 
suit  of  his  assignees,  for  the  amount  of  the  debts  stated  in 
his  schedule,  which  judgment  is  to  have  the  form  of  a  recog- 
nizance ;  and  if  at  any  time  it  shall  appear  to  the  satisfaction 
of  the  Court  that  such  prisoner  is  of  ability  to  pay  such  debts, 
or  any  part  thereof,  or  that  he  is  dead  leaving  assets  for  that 
purpose,  the  Court  may  permit  execution  to  be  taken  out 
thereupon  for  such  sum  of  money  as  under  all  the  circum- 
stances of  the  case  the  Court  shall  require,  which  sum  is  to 
be  distributed  rateably  amongst  the  creditors  of  the  insolvent ; 
and  by  the  58th  and  59th  sections,  where  an  insolvent  shall 
after  discharge  become  entitled  to  property  which  cannot  be 
taken  in  execution  under  the  judgment  to  be  entered  up  on 
the  before-mentioned  warrant  of  attorney,  the  assignee  may, 
in  case  the  insolvent  refuses  to  convey  or  assign  such  property, 
apply  to  the  Court  by  petition,  and  upon  such  petition  the 
Court  may  cause  the  insolvent  to  be  apprehended  and  com- 
mitted to  custody  until  he  transfers  or  assigns  such  property 
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to  his  assignees ;  and  in  case  any  person  shall  become  pos-  jj^^ton!! 
fsflsed  of  any  stock  or  other  property  belonging  to  the  insol-  <  ^ 
Tent,  or  held  in  tmst  for  him,  or  for  his  use  and  benefit,  or  to  b«  ^^ed 
which  he  shall  be  in  any  way  entitled,  or  shall  be  in  any  man-  anS'cominiuad 
ner  indebted  to  such  insolrent,  the  Court  may,  upon  applica-  ^  be  does; 
tion  of  any  assignee  or  creditor  of  the  insolvent,  cause  notice 
to  be  given  to  such  person,  directing  him  to  hold  or  retain  the  ^^^J^f^ 
property  till  further  order,  and  thereupon  it  shall  be  lawful  for  bolder  of  the 
inch  Court  to  order  such  property  to  be  delivered  over  to  the  {JJ^J^^^f^ 
assignee  of  the  insolvent,  for  the  general  benefit  of  the  assigneet. 
creditors. 

The  effect  of  these  clauses  in  the  Act,  it  is  to  be  observed,  that  till 

is  not  absolutely  to  vest  the  future  property  of  the  insolvent  in  the  after.ai> 
his  assignee,  but  merely  to  give  the  assignee,  on  application  to  ^^^^J^i^^^^* 
the  Court,  power  to  get  at  it,  and  to  apply  it  for  the  benefit  of  mty  sue  for  it. 
creditors.    It  would  seem,  therefore,  that  for  such  future  pro- 
perty, a  person  who  has  taken  advantage  of  the  Insolvent  Act, 
must  be  entitled  to  sue,  at  least  till  an  assignment  has  been 
made  to  the  assignee,  pursuant  to  the  provisions  of  the  58th 
lection. 

The  proper  course  by  which  to  take  advantage  of  the  bank-  In  what  cases 
rnptcy  or  insolvency  of  the  plaintiff  in  a  suit,  if  such  bank-  j^^JUncy^  ^ 
roptcy  or  insolvency  has  occurred  previously  to  the  filing  of  should  be  uken 
the  bill,  is  by  demurrer,  if  the  fact  appears  upon  the  bill  (c),  jJ^DenuTrrer'; 
and  if  the  fisu^t  does  not  appear  it  should  be  pleaded.  In  Bowser 
V.  Hughes  (d),  which  was  the  case  of  a  plea  to  a  bill  by  an  in- 
solvent debtor  against  his  assignees  and  a  debtor  to  the  estate, 
the  facts  stated  in  the  plea  appeared  upon  the  face  of  the  bill, 
and  yet  the  plea  was  held  good ;  and  it  has  been  held,  that  as  when  it  may  be 
at  law  any  matter  which  arises  between  the  declaration  and  P^**^^' 
the  plea  may  be  pleaded,  so  bankruptcy  or  other  matters 
arising  between  the  bill  and  plea  may  be  pleaded  in  equity  (e). 

In  pleading  bankruptcy,  all  the  facts  should  be  stated  sue-  Form  of  a  Plea 
ceisively  and  distinctly ;  and  it  ^^n\l  not  be  sufficient  to  say  Ban^^"»P*cy. 
that  a  commission  or  fiat  of  bankruptcy  was  duly  issued 
a^inst  the  plaintiff,  under  which  he  was  duly  found  and 
declared  a  bankrupt,  and  that  all  his  estate  and  effects  have 


(c)  BenfieM  r.  Solomons,  9  Vc$.     (d)  1  Anst.  101. 
n.  («)  Turner  v.  Robinson,  I  S.&t  S.3. 
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BAsct  of  been  thereupon  duly  transferred  to  or  become  vested  in  his  assign 
^iMohwSfr  (/)  J  *  P^®*  ®^  bankruptcy  must  state  distinctly  the  trading, 

 ^'      *  the  contracting  debts,  the  petitioning  creditor's  debt,  the  aiet 

of  bankruptcy,  the  commission  or  fiat,  and  the  finding  bank- 
rupt.   It  was  formerly  necessary  to  state  the  assignment  of 
the  personal  estate  to  the  assignees ;  and  if  real  estate  was  in 
question,  it  was  required  that  the  bargain  and  sale  should  be 
clearly  mentioned  (g).    That  part  of  the  plea  is  now  inappli- 
cable, as  in  fact,  under  the  Bankruptcy  Court  Act,  no  assign- 
ment or  bargain  and  sale  is  necessary,  all  the  real  and  personal 
estate  of  a  bankrupt  being,  by  the  Act,  vested  in  his  assignees 
upon  their  appointment  (A). 
Af  to  the  effect     With  respect  to  the  bankruptcy  of  the  plaintiff  after  the 
of  ^Siio^flflSer  commencement  of  a  suit,  or  after  plea  and  answer  put  in,  some 
suitoommenced.  doubt  appears  to  be  entertained  whether,  in  the  Court  of 
In  the  Exche-    Chancery,  such  an  event  operates  as  an  abatement  or  not.  In 
nwnt  of  sdt!^        Court  of  Exchequer  it  has  been  frequently  determined,  that 
proceedings  do  not  abate  by  the  bankruptcy  of  the  plaintiff  (t); 
Stem  in  Chan-         in  the  Court  of  Chancery  it  seems  to  be  otherwise.  In 
Sellas  V.  Dawson  {k),  Lord  Thurlow  appears  to  have  been  of 
opinion,  that  bankruptcy  would  abate  a  suit  in  any  stage  prior 
to  the  judgment ;  and  that  the  bankruptcy  of  a  sole  plaintiff 
so  far  put  an  end  to  the  suit,  that  the  assignees  could  not  add 
to  it  by  mere  supplemental  bill,  but  must  file  another  original 
bill  in  the  nature  of  a  supplemental  bill  {[) ;  and  in  Randall  v. 
Mumford  (m).  Lord  Eldon  observed,  that  without  saying  whe- 
ther bankruptcy  is  or  is  not  strictly  an  abatement,  the  Court  has 
said,  that  according  to  the  course  of  the  Court,  the  suit  has 
become  as  defective  as  if  it  were  abated  (n). 
Practice  in  case     The  difference  in  the  way  in  which  the  two  Courts  look 
pU^tiff^^*^^  ®^  upon  the  effect  of  the  bankruptcy  of  the  i^hanM  pendente  lite, 
has  led  to  considerable  difference  in  their  rules  of  practice  upon 
in  the  £zch««     the  occasion «  In  the  Court  of  Exchequer  the  practice  is,  for  the 
quer.  assignees  of  a  bankrupt,  if  they  wbh  to  take  advantage  of  a 

(/)  Carleton  v.  Leighton,  3  Mer.  460  n.  ;  Randall  v.  Mumford,  18 

667.  Ves.  426. 

U)  Ibid.  Arg.  669.  (Jk)  2  Anst.  458. 

(^)  1  &  a  Will.  4,  c.  66,  8S.  26,  (/)  Harrison  v,  Ridley,  Com.  R. 

26.  689 ;  Lord  Red.  64. 

(t)  Brarahall  v.  Cross,  cited  2  (m)  18  Ves.  426. 

Anst.  469;  Da?idsouv.  Butler,  ibid.  (n)  Vidt  1  Atk.  26S,  noti$. 
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suit  eommenced  by  him,  to  file  a  supplemental  bill ;  if  they      Effect  of 
omit  to  do  BO  within  the  usual  period,  the  defendant  may  ^J^jiSJh^^cy?' 
more  to  diftmisB  the  bill,  in  which  case  an  undertaking  to  speed  ^       v  ' 
the  caoae  will  be  of  iv)  avail,  and  the  bill  will  be  dismissed 
with  costs. 

In  the  Court  of  Chancery,  however,  the  practice  is  other-  in  GhuMoj; 
wise.    The  effect  of  bankruptcy  in  that  Court  is  considered  so 
hi  to  abate  the  suit,  that  a  common  order  to  dismiss  for  want 
of  prosecution,  having  been  obtained  when  the  bill  was  in  fact  out 
of  Court,  is  considered  a^  a  mere  nullity,  and  upon  that  ground 
Lord  Thurlow  refused  to  discharge  one  which  had  been  obtained 
under  such  ciroumstanoes  (o).    It  seems,  however,  that  bank-  not  a  complete 
ruptcy  is  not  considered  in  Chancery  as  a  complete  abatement  abatement, 
of  the  suit,  and  that  if  the  assignees  wish  to  continue  it,  they 
most  do  so,  not  by  bill  of  revivor,  but  by  a  supplemental  bill  in  Suit  must  be 
the  nature  of  a  bill  of  revivor,  and  that  if  the  defendant  wishes  ^ontinued  by 


to  get  rid  of  the  suit  entirely,  although  he  cannot  make  the  BiU. 

ordinary  motion  to  dismiss,  he  must  adopt  a  course  of  pro-  In  cases  of 

ceeding  analogous  to  that  pursued  where  the  plaintiff  obtains  baduupt'tole 

an  injunction  and  dies,  in  which  case  the  defendant  may  move  plaintiff,  defen- 

thal  the  injunction  be  dissolved,  unless  the  representatives  of  noYe^tc^miss* 

the  deceased  plaintiff  revive  within  a  certain  time(^).    He  but  must  move 

must  move  that  the  assignees  may,  within  a  fortnight  after  ^^^^ 

notice  of  the  order,  file  a  supplemental  bill  against  him,  or  in  plementafBilF* 

de&ult  thereof,  that  the  plaintiff's  bill  may  stand  dismissed.  ^^hi°  &  given 

'  ,       ^  .  time,  &c. 

This  IS,  however,  not  a  motion  of  course,  and  the  assignees  Motion  must  be 

must  be  served  with  it.    It  should  also  be  supported  by  an  upon  notice, 

affidavit  of  fiacts  (^),  and  it  is  to  be  observed,  that  the  dismis-  bylina^a^j 

sal  will  be  without  costs,  as  a  bankrupt  cannot  be  made  to  pay  dismissal  will  be 

C08te(r).  without  cosu. 

The  rule  of  practice  by  which  a  defendant  is  required  to  Wherebanknipt 

give  notice  to  the  assignees  in  the  case  of  the  bankruptcy  "ff^^^g^^^J^*^"" 

of  a  plaintiff,  is  confined  to  the  case  of  a  sole  plaintiff,  who,  may  move  to 

becoming  bankrupt,  is  supposed  to  be  negligent  of  what  is  ^°"»»» 
sought  by  the  bill,  and  the  Court,  to  prevent  surprise  and 
save  expense,  requires  notice  to  be  given  to  the  assignees,  but 


(o)  Sellas  V.  Dawson.  M  iupra,        (q)  Porter  v.  Cox,  5  Mad.  80. 
(p)  Wheeler  v.  Malins,  4  Mad.      (r)  Wheeler  v.  Malins,  4  Mad. 
171.  171. 
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there  ib  no  instance  where  the  Court  has  taken  apon  itaelf  to 
interpoae  the  rule  where  there  are  two  plaintiffs,  one  of  whom 
is  solvent  and  the  other  insolvent,  for  it  is  as  competent  to  the 
solvent  plaintiff  as  it  is  to  the  assignees  to  rectify  the  suit  (i). 

In  the  case  of  injunctions  granted  at  the  suit  of  a  plaintiff^ 
who  afterwards  hecomes  bankrupt,  the  course  of  proceeding  ap- 
pears to  be  somewhat  different  from  what  it  is  under  ordinary 
circumstances.  In  such  case,  the  practice  which  the  Court  of 
Chancery  has  adopted  is  to  require  the  bankrupt  to  bring  bis 
assignees  before  the  Court  by  bill  of  revivor,  or  supplemental 
bill  in  the  nature  of  a  bill  of  revivor,  or  by  whatever  name  it  is 
called ;  and  the  Court  will  make  an  order  to  dissolve  the  in- 
junction and  dismiss  the  bill,  unless  the  assignees  shall  be 
brought  before  it  within  a  reasonable  time  (t),  which  order 
it  seems,  may  be  served  upon  the  bankrupt  alone,  as  it 
is  supposed  that  the  bankrupt  will  find  the  means  of  giving  his 
assignees  notice  (u).    Such  an  order  will  also  be  without  costs. 

The  practice  in  the  Court  of  Exchequer  in  this  respect 
appears  to  be  similar  to  that  of  the  Court  of  Chancery  (x). 

Sviu  by         It  is  proper  in  this  place  to  notice  a  point  which  has  been 

,  Aiiigneei.  ^  much  discussed,  and  upon  which  there  appears  to  have  existed 

As  to  ttiiu  by    considerable  diversity  of  opinion,  especially  between  the  Courtv 

ajtigoees  with-  q{  Exchequer  and  Chancery,  viz.  the  right  of  the  assignees  of 
out  the  concur-     ,     ,     ^  .     .  ,         ,  ^  ^ 

rence  of  the      ^  bankrupt  to  institute  a  suit  without  the  concurrence  of  the 

creditor!.         creditors,  or  rather  with  respect  to  the  right  of  the  defendant 

to  avail  himself  of  the  omission  of  the  assignees  to  obtain  such 

concurrence,  and  the  manner  in  which  he  is  to  insist  upon  suck 

right. 

By  the  5  Geo.  2,  c.  30,  s.  38,  it  was  provided  that  no  suit  ia 
equity  should  be  commenced  by  any  assignee  or  assignees,  with- 
out the  consent  of  the  major  part  in  value  of  the  creditors  of 
such  bankrupt,  who  should  be  present  at  a  meeting  to  be 
held  pursuant  to  notice  g^ven  in  the  London  Gazette  for 
that  purpose ;  and  by  the  6  Geo.  4,  c.  16,  by  which  the 
5  Geo.  2,  c.  30,  is  repealed,  it  is  enacted  (y)  that  the  assignees* 

(i>  Caddick  v.  Masson,l  Sim.  501 ;  (u)  Randall  v.  Mumford.  18  Ves. 

Latham  v.  Kenrick,  ibid.  502.  424 ; Wheeler r.Malins,  4Mad.l71. 

(t)  Randall  v.  Mumford,  18  Ves.  (r)  1  Fowl.  E.  P.  28«. 

424.  (y)  Sect.  88. 
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with  the  consent  of  the  major  part  in  value  of  the  ere-  Suiuby 
ditors,  who  shall  hare  proved  under  the  commission,  present  at  »  "^""gP^ 
any  meeting,  whereof,  and  of  the  purport  whereof  twenty-one 
days'  notice  shall  hare  heen  g^ven  in  the  London  Gazette,  maj 
do  certain  acts  therein  specified,  and  that  no  suit  in  equitj 
flhall  he  commenced  by  the  assignees  without  such  consent  as 
aforesaid,  provided  that  if  one-third  in  value  or  upwards  of 
such  creditors  shall  not  attend  at  any  such  meeting,  (whereof 
tuch  notice  shall  have  been  given  as  aforesaid,)  the  assignees 
than  have  power,  with  the  consent  of  the  commissioners  testi- 
fied in  writing  under  their  hands,  to  do  any  of  the  acts  aforesaid. 

The  first  reported  case  in  which  the  right  of  the  defendant 
in  equity  to  avail  himself  of  the  omission  on  the  part  of  the 
plaintiff  to  procure  the  necessary  consent  of  the  creditors 
ooder  the  5  Geo.  2,  c.  30,  s.  38,  was  that  of  Ocklestone  v. 
Benson  (z),  which  came  before  Sir  John  Leach,  V.C.,  upon  a 
plea,  when  his  Honor  allowed  the  plea,  observing,  that  if  the 
creditors  are  not  bound  by  the  result  of  a  suit  which  is  com- 
menced by  the  assignees  without  the  consent  of  the  creditors, 
then  it  is  not  fit  that  the  defendant  should  be  vexed  in  a  suit, 
which  at  the  pleasure  of  the  creditors,  may  be  to  him  fruitless; 
and  that,  if  the  creditors  are  bound  by  such  a  suit,  then  it  is 
Ht  that  a  plea  should  be  favoured  which  is  in  furtherance  of 
the  purposes  of  the  statute.  The  same  question  was  after- 
wards raised  in  Bevan  v.  Lewis  (a),  which  was  the  case  of  a 
supplemental  bill  filed  by  assignees  in  consequence  of  one  of 
the  plaintiffs  in  the  original  suit  having  become  bankrupt. 
There  was  no  plea,  nor  was  the  point  rabed  by  the  answer,  but 
the  objection  was  taken  at  the  hearing  and  overruled  by  the 
V.C.  (Sir  A.  Hart,)  who  said  that  as  the  objection  now  in- 
sisted on  had  not  been  raised  by  the  answer,  he  was  not  at 
hl)erty,  npon  reading  the  record,  to  assume  that  the  assignees 
had  not  had  the  assent  of  the  creditors. 

In  Bozon  v.  Williams  (h),  which  occurred  in  the  Exche- 
quer upon  a  plea,  the  judgment  was  in  favour  of  the  plea, 
chiefly  npon  the  authority  of  the  decision  which  had  been 
come  to  in  Ocklestone  v.  Benson,    The  Lord  Chief  Baron  (Sir 

(f)  f  S.  &  S.  (fc)  2  Young  fit  J.  475, 

(a)  9  Glyn  U  Jaroeton.  245. 
VOL.  1.  O 
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W.  Alexander)  in  pronouncing  the  judgment  on  that  occasion, 
/  confessed  that  when  the  case  was  first  opened,  he  considered  that 
the  effect  of  the  statute  would  have  been  merely  to  render  the 
assignee  liable  for  misconduct  in  instituting  a  suit  without  the 
consent  required  by  the  Act,  and  to  give  the  creditors  a  remedy 
against  the  assignee  for  so  doing,  but  that  after  hearing  the 
case  cited  (e),  in  which,  after  consideration,  the  Master  of  the 
Rolls  had  positively  decided  that  this  was  a  clause  of  which  the 
defendant  might  a^-ail  himself  in  the  form  and  under  the  same 
circumstances  in  which  the  present  defendants  sought  to  avail 
themselves  of  it,  he  felt  it  to  be  of  so  much  consequence  to 
adhere  to  former  decbions,  that  he  should  be  unwilling  to  come 
to  a  different  conclusion,  unless  there  were  some  special  cir* 
cumstances  to  Induce  him  to  depart  from  that  decision.  His 
Lordship  further  observed,  The  strongest  argument  used, 
and  which  makes  me  in  some  measure  doubt  the  accuracy  of 
the  report  of  the  case  before  the  Master  of  the  Rolls,  is  the 
supposed  case  of  waste,  in  which  it  might  be  necessary  to  make 
an  immediate  application  to  the  Court,  and  to  give  the  notice 
required  by  the  Act  would  only  be  to  accelerate  the  mischief. 
The  observation  is  a  very  strong  one,  and  difficult  to  be  dealt 
with.  When  such  a  case  occurs,  in  what  manner  the  Court 
will  deal  with  it  I  will  not  now  undertake  to  say.  If  this  had 
been  the  case  of  a  demurrer,  I  would  have  presumed  all  proper 
measures  to  have  been  taken  under  the  Act,  but  where  the 
question  is  put  directly  in  issue  by  a  plea,  and  it  is  in  the  power 
of  the  plaintiff  to  reply  to  such  plea  and  put  the  matter  in  a 
course  of  trial,  I  feel  that  I  am  not  at  liberty  to  pronounce  the 
provisions  of  the  Act  to  have  been  complied  with." 

After  the  above  case  was  decided  by  the  Lord  Chief  Baron, 
the  same  point  again  came  under  the  consideration  of  the  Court 
of  Chancery,  upon  a  demurrer  to  a  supplemental  bill,  which  had 
been  filed  by  the  assignees  {d).  The  defendant  in  his  answer 
to  an  original  bill  filed  by  the  assignees,  had  insisted  upon  the 
fact  of  the  original  bill  not  having  been  filed  with  the  consent 
of  the  creditors,  &c.y  as  required  by  the  Act,  whereupon  th» 
assignees  filed  a  supplemental  bill,  stating,  that  since  the  filing 
of  the  original  bill,  they  had  obtained  the  necessary  assent,  to 

(«)  Ockkftonc  v.  Benson,  fujrra.      (d)  King  v.  Tullock,  2  Sim.  469. 
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which  Bupplemtntal  bill  the  defendant  demurred,  and  the 
Vice-Chancellor  (Sir  L.  Shadwell)  allowed  the  demurrer  on 
the  authority  of  Ocklestone  v,  Benson^  before  cited.  In  Jones 
r,  Yates  (e),  however,  Sir  William  Alexander,  L.  C.  B.» 
overruled  a  demurrer  to  an  original  bill,  exhibited  by  the  assig- 
nees of  a  bankrupt,  on  the  ground  that  the  assent  required  had 
not  been  obtained,  and  in  doing  so  his  Lordship  said,  There  is, 
certainly,  great  advantage  in  requiring  a  plaintiff  to  state  his 
rights  accurately  on  the  record ;  but  it  seems  to  me  very  ques- 
tionable whether  the  Act  of  Parliament  intended  that  the  assig- 
nees should  be  stopped  from  instituting  a  suit  without  the  con- 
tent of  the  creditors,  or  only  intended  to  provide,  as  between 
the  assignees  and  the  creditors,  that  the  assignees  should  be 
leiponsible  if  they  instituted  any  suit  without  the  consent 
directed  by  the  Act.  In  point  of  fact,  the  assignees  by  the 
aaeignment  to  them,  get  the  species  of  interest  which  would 
enable  them  to  institute  any  action  or  suit ;  but  then  comes  the 
pn^bition  in  the  Act.  Now,  whether  that  mere  prohibition 
ii  to  have  the  effect  of  depriving  the  assigness  of  the  right 
which  their  situation  would  otherwise  give  them,  or  has  only 
the  effect  of  rendering  them  liable  to  the  creditors  for  the  con- 
lequences  of  any  action  or  suit  instituted  without  their  consent, 
ii  very  questionable.  I  promised  to  speak  to  the  other  Judges 
ibont  the  demurrer  :  I  have  done  so,  and  I  am  now  disposed  to 
oremile  the  demurrer,  bat  without  costs.  I  have  spoken  to 
both  the  Master  of  the  Rolls  and  the  Vice-Chancellor,  and  if 
those  learned  Jadges  continue  of  the  opinion  now  entertained 
hj  them,  a  different  rule  will  for  the  future  prevail  in  the 
Court  of  Chancery.''  It  is  to  be  observed,  that  in  a  subse- 
quent case  before  the  Vice-Chancellor  (/),  his  Honor  decided 
in  conformity  with  Ocklestone  v.  Bozon,  but  that  in  a  case 
which  afterwards  occurred  before  the  Master  of  the  Rolls  (Sir 
John  Leach),  in  which  an  objection  upon  the  above  ground 
was  taken  at  the  hearing,  his  Honor  said  that  he  had  had  an 
opportunity  of  conversing  with  some  of  the  Judges  at  com- 
mon law  upon  the  point,  and  their  impression  was  according 
to  the  inclination  of  opinion  which  he  had  expressed  at  the 

(0  S  Y.  &  J  87S. 

{/)  Smith  V.  Biggs  (6  July  I8S2),  5  Sim.  S91. 
G  2 
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Suite  by      hearing;  viz.  that  the  provision  made  in  the  statute  was 

<  V— — '  ^  ^  considered  as  made  for  the  benefit  of  the  creditors 

alone,  and  that  it  was  not  competent  to  the  defendant  to 
take  advantage  of  the  objection  that  the  suit  had  been  instituted 
without  the  consent  of  the  creditors.  **  Upon  the  whole,"  his 
Honor  said,  do  not  now  hesitate  to  decide  that  this  suit 
can  be  well  sustained  by  the  assignee,  and  that  he  is  entitled  to 
the  decree  sought  by  this  bill."  If  there  be  collusion  between 
the  plaintiffs  and  defendants  in  a  suit  instituted  by  the  assig- 
nees without  the  previous  consent  of  the  creditors,  the  judgment 
of  the  Court  will  bind  the  interest  of  the  creditors,  but  the 
assignees  in  such  case  take  upon  themselves  the  responsibility 
that  the  suit  is  properly  instituted  and  properly  conducted  (g). 
As  to  suite  by        With  reference  to  tliis  point  it  is  to  be  observed,  that  the 

assignees  of  m-  Insolvent  Debtors*  Act,  1  Geo.  4,  c.  119,  contains  a  clause 

sol  vente  without  .  ' 

the  concurrence  nearly  to  the  same  eitect  as  that  m  the  Bankrupt  Act  above 

of  the  creditors,  referred  to.  By  tlie  1 1  sect,  it  is  enacted  "  that  no  suit  at  law 
be  proceeded  in  further  than  an  arrest  in  mesne  process,  or  suit 
in  equity  be  commenced  by  any  assignee  or  assignees  of 
any  such  prisoner's  estate  and  effects,  without  the  consent  of 
the  major  part  in  value  of  tlie  creditors  of  such  prisoner,  who 
shall  meet  together  pursuant  to  a  notice  to  be  given,  &c.  for  that 
purpose,  and  without  the  approbation  of  the  commissioners  of 
the  said  Court and  the  Court  of  Common  Pleas  have  expressed 
an  opinion,  that  this  clause  does  not  make  it  necessary  for  an 
assignee  under  the  Act  to  prove  at  the  trial  of  an  action  brought 
by  him  on  account  of  the  insolvent's  estate,  that  he  was  autho- 
rized in  the  manner  prescribed  by  the  above  section.  In  deliver* 
ing  the  opinion  of  the  Court,  Lord  Chief  Justice  Best,  said, 
that  the  legislature  did  not  intend  to  increase  the  expense  of 
suits  brought  for  the  benefit  of  insolvent  estates,  or  to  give  any 
advantage  to  those  who  endeavour  to  withhold  from  the  as- 
signees what  belongs  to  such  estates,  which  consequences,  if 
the  construction  contended  for  by  the  defendant  were  to  pre- 
vail, would  both  follow  ;  *Mf  an  action  is  brought  without  the 
proper  authority,  this  Court  might  perhaps  stop  it  on  motion, 
or  the  Insolvent  Debtors'  Court  might  order  their  officer  to 
suspend  or  discontinue  it.  I  doubt,  however,  whether  either 
(g)  Piercy  v.  Roberta.  1  Mylne  &  Keen,  B-ll, 
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Coort  should  interfere  on  the  application  of  a  defendant ;  he  Suiu  by 
can  in  no  way  avail  himself  of  this  provision  in  the  Act,  as  it  Asaignecs.  ^ 
was  not  made  for  his  benefit.  I  am  convinced  he  can  make  no 
use  of  it  at  the  trial  of  an  ejectment  brought  against  him  (h)**. 
In  a  subsequent  case,  which  arose  upon  the  construction  of  the 
present  Act  for  the  relief  of  insolvent  debtors  (t),  the  Court  of 
Common  Pleas  were  of  opinion,  upon  the  same  grounds,  that 
the  16th  section  of  that  Act  was  only  confirmatory  of  the  assig- 
nee's right  to  sue,  and  that  he  might  sue  without  the  order  of 
the  Court  of  Insolvent  Debtors  required  by  that  section  {k). 

In  this  place  it  is  right  to  notice  another  section  in  the  Insol-  jr^ffcct  of  the 
Tent  Debtors'  Act,  which  has  been  the  subject  of  much  discus-  deathof  assignee 

sion  in  the  Court.  By  the  7  Geo.  4,  c.  57,  s.  26,  it  is  enacted, 

-f  7  7         7  'Of  new  one  ; 

"  that  whenever  any  such  assignee  or  assignees  shall  die  or 
be  removed,  and  a  new  assignee  or  assignees  shall  be  appointed  jq  cases  of  in- 
in  pursuance  of  the  provisions  of  this  Act,  no  action  at  law  or  solvency, 
suit  in  equity  shall  be  thereby  abated,  but  the  Court  in  which 
any  action  or  suit  is  depending,  may,  upon  the  suggestion  of 
mch  death  or  removal  and  new  appointment,  allow  the  name 
or  names  of  the  surviving  or  new  assignee  or  assignees  to  be 
sobstituted  in  the  place  of  the  former  ;  and  such  action  or  suit 
ihall  be  prosecuted  in  the  name  or  names  of  the  said  surviving  or 
Dew  assignee  or  assignees,  in  the  same  manner  as  if  he  or  they 
had  originally  commenced  the  same  (/)."  Under  this  section 
an  application  was  made  to  the  Vice-Chancellor  for  leave  to  sub- 
stitute the  name  of  a  new  provisional  assignee  as  a  defendant, 
in  lieu  of  a  provisional  assignee  who  had  been  originally  made 
a  defendant,  but  had  been  removed  from  his  office,  and  an 
order  was  made  to  that  effect  (m) ;  but  upon  a  similar  applica- 
tion being  made  to  the  Court  of  Exchequer,  Lord  Lyndhurst, 
C.B.,  said  that  the  section  applied  only  to  the  case  of  t!ie 
assignee  being  plaintiff,  and  not  where  he  is  defendant  n) ; 
and  in  a  subsequent  case  before  Lord  Brougham,  L.C.,  the 
opinion  of  Lord  Lyndhurst  was  confirmed  (o),  so  that  the 

(h)  Doe  dem.  Clark  v.  Spencer,  (m)  Gilchrist  u.  Renten,  Younge 

S  Bing.  203.  E.  R.  387,  n. 

(t)  7  Geo.  4,  C.57.  (n)  Bainbridge  v.  Blair,  ibid  38d. 

{k)  Dance  V.  VVyaU,  6  Bing.  486.  (o)  Mcndliam  v,   Robinson,  1 

(/)  A  jiiiiiilar  section  occurs  in  the  Mylne  &l  Keen, .217. 
Baakrupt  Act,  6  Geo.  4,  c.  IC,  ■.7. 
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rule  may  now  be  taken  to  be  settled,  that  the  section  in  qnes* 
tion  applies  only  to  cases  where  the  assignee  or  assignees  fill 
the  character  of  plaintiffs,  and  that  it  extends  to  the  provisional 
assignee  of  the  Court,  as  well  as  to  assignees  otherwise  appointed 
under  the  Act. 

As  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  contains  a  section  (jp) 
nearly  in  the  same  words  with  that  above  quoted  from  the  In- 
solvent Debtors'  Act,  it  is  presumed  that  the  same  rule  will 
apply  to  assignees  of  a  bankrupt.  According  to  the  old  prac« 
tice  with  regard  to  them,  where  some  died  or  some  were  dis- 
charged, and  others  by  order  of  the  Court,  put  in  their  room, 
the  now  assignees  might  have  had  the  benefit  of  the  former 
suit  by  filing  a  supplemental  bill,  but  now,  by  the  above 
Act,  whenever  an  assignee  who  is  a  plaintiff  in  a  suit  shall 
die,  or  a  new  assignee  or  assignees  shall  be  appointed,  no 
action  at  law  or  suit  in  equity  will  be  thereby  abated,  but  the 
Court  may,  upon  the  suggestion  of  such  death,  &c.,  allow  the 
name  of  the  new  assignee  or  assignees  to  be  substituted  in  the 
place  of  the  former,  and  the  action  or  suit  to  be  prosecuted  in 
the  name  or  names  of  the  surviving  or  new  assignee  or  assig- 
nees, in  the  same  manner  as  if  he  or  they  had  originally  com- 
menced the  same. 

By  sect.  89  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  in  any 
commission  against  one  or  more  of  the  members  of  a  partner* 
ship,  the  assignees  may,  upon  obtaining  the  order  of  the  Lord 
Chancellor,  prosecute  any  suit  or  action  in  the  name  of  such 
assignees  and  of  the  remaining  partner  or  partners,  against  any 
debtor  of  the  partnership,  and  may  obtain  such  judgment, 
decree  or  order,  as  if  the  action  or  suit  had  been  instituted  with 
the  consent  of  the  other  parties. 

It  was  formerly  necessary  in  all  actions  where  the  assignees, 
either  as  plaintiffs  or  defendants,  claimed  property  under  the 
bankrupt,  to  prove  strictly  the  three  requisites  to  support  the 
commission  ;  viz.  the  trading,  the  act  of  bankruptcy,  and  the 
petitioning  creditor's  debt,  as  well  as  that  the  commission  was 
regularly  issued,  and  the  assignment  duly  executed.  Upon 
failure  of  proving  any  one  of  these  matters,  (the  proof  of  which 
adds  considerably  to  the  costs  of  an  action,  and  is  often  diffi- 
(p)  Sect.  7. 


Bamkrtqfts  oiul  Imolveni  Debtors. 
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colt  to  be  established  by  strict  rules  of  evidence,)  the  aiuiig-     ^^j^  ^ 
nees  were  nonsuited,  and  thus  frequently  prevented  from  i , 
recovering  a  just  debt  due  to  the  bankrupt's  estate.  To  provide 
in  some  measure  for  this  evil,  the  49  Geo.  3,  c.  121,  ss.  10, 11, 
enacted,  that  the  commission  and  proceedings  should  be  evi- 
dtnce  of  the  petitioning  creditor's  debt,  the  trading  and  act  of 
bankruptcy,  unless  the  other  party ,  before  a  particular  period  of 
the  suit,  should  give  notice  of  hb  intention  to  dispute  them.  But 
this,  it  seems,  did  not  afford  an  effectual  check  to  the  vexa- 
tions defence  so  frequently  set  up  to  actions  brought  by  assig- 
nees, notwithstanding  the  defendant  was  liable  to  pay  the  costs 
of  forcing  them  to  prove  these  several  matters  on  the  trial. 
The  legislature  therefore  thought  it  expedient  to  enact,  that 
in  certain  cases  no  such  proof  should  be  required  from  the 
assignees ;  and  in  others,  that  the  depositions  of  these  matters 
before  the  conunissioners  should  be  conclusive  evidence,  con- 
fining in  reality  the  former  general  obligation  of  proof  under 
the  old  system,  to  what  may  now  be  considered  as  excepted 
cases  under  the  new.    Thus,  by  section  90  of  the  6  Geo.  4,  Enactment  m  to 
c.  16,  it  is  declared,  that  in  any  action  by  or  against  an  assig-  ^on^^dispu^ 
nee,  or  any  commissioner  or  person  acting  under  the  warrant  the  commission, 
of  the  conmiissioners,  for  anything  done  as  such  commissioner     actions  at 
or  under  such  warrant,  no  proof  shall  be  required  at  the  trial, 
of  the  petitioning  creditor's  debt,  the  trading  or  act  of  bank- 
ruptcy, unless  the  other  party  in  such  action  shall  (if  de- 
fendant, at  or  before  pleading,  and  if  plaintiff,  before  the  issue 
joined,)  give  notice  in  writing  to  such  assignee,  commissioner 
or  other  person,  that  he  intends  to  dispute  some,  and  which  of 
snch  matters.    And  the  party  giving  notice  renders  himself 
liable  to  the  costs  occasioned  by  it,  if  the  disputed  matter  is 
proved  by  the  other  party  upon  the  trial.  By  section  91,  also,  In  suits  in 
a  similar  provision  is  made  as  to  suits  in  equity  by  or  against  ^"^^y* 
the  assignees,  unless  the  party  in  the  suit  shall,  within  ten 
days  after  rejoinder,  give  notice  in  writing  to  the  assignees  of 
his  intention  to  dispute;  in  which  case,  if  the  assignees 
shall  prove  the  matter  so  disputed,  the  costs  occasioned  by  the 
notice  are,  in  the  discretion  of  the  Court,  to  be  paid  by  the 
party  giving  it.  These  two  clauses,  it  will  be  perceived,  are  not 
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(like  those  in  the  fonner  statute)  ig)  confined  to  actions  and 
suits  by  or  against  the  assignees,  bat  extend  to  those  against 
the  commissioners  or  any  person  acting  under  them.  There 
is  also  a  material  difference  in  the  enactments;  the  former 
statute  providing  that  in  case  of  no  notice  being  given,  the 
commission,  and  the  proceedings  of  the  conmussioners  under 
the  same,  shall  be  evidence  to  be  received  *'  of  the  petitioning 
creditor's  debt,  the  trading  and  act  of  bankruptcy,  while  the 
present  statute  declares,  that  no  proof  shall  be  required  at 
the  trial "  of  those  matters  (r).  It  is  to  be  observed,  more- 
over, that  where  the  assignees  sue  for  a  debt  or  demand  for 
which  the  bankrupt  might  himself  have  sued,  the  6  Geo.  4, 
c.  16,  takes  away  from  the  defendant  all  power  whatever  of 
contesting  those  proceedings  after  a  certain  period  allowed  the 
bankrupt  to  dispute  the  validity  of  the  commission,  for  by 
section  92  it  is  declared,  that  if  the  bankrupt  shall  not,  (if  he 
be  Ti4thin  the  United  Kingdom  at  the  issuing  of  the  commis- 
sion,) within  two  calendar  months  after  the  adjudication ;  or 
(if  out  of  the  Kingdom)  then  within  twelve  calendar  months, 
give  notice  of  his  intent  to  dispute  the  connnission,  and  pro- 
ceed therein  with  due  diligence,  the  depositions  taken  before 
the  commissioners  of  tlie  petitioning  creditor's  debt,  the  trading 
and  act  of  bankruptcy,  shall  be  conclusive  evidence  of  the 
niattei-s  therein  respectively  contained,  in  all  actions  or  suits 
brought  by  the  assignees  for  any  debt  or  demand  for  which  the 
bankrupt  might  have  sustained  any  action  or  suit  (s). 


(q)  49  Geo.  3,  c.  121,8. 10. 11. 

(r)  1  DeacoD'j^Bank  nipt  Law,  757. 

(«)  By  the  new  Bankruptcy  Court 
Act  f  1  &  2  Will.  4.  c.  56.  s.  27  >.  if 
a  trader,  adjudged  a  bankrupt,  wishes 
to  dispute  the  adjudication,  be  must 
present  a  petition  praying  the  reversal 
thereof,  to  the  Court  of  Review,  within 
a  certain  period  limited  by  the  Act, 
and  then  tne  Court  must  proceed  to 
hear  and  decide  on  the  petition,  or,  at 
the  option  of  the  bankrupt,  (on  his 
finding  security  for  costs,  if  required,) 
to  direct  an  issue  to  try  any  matter 
of  fact,  affecting  the  validity  of  such 
adjudication,  by  a  jury  to  be  empan- 
nelled  and  sworn  for  that  purpose 
before  the  Chitf  Judge,  or  any  one  or 


more  Jud^  of  the  Court,  in  which 
case  it  is  declared,  that  if  the  verdict 
in  such  issue  should  not  be  set  aside 
on  application  made  to  the  Court  of 
Review  within  one  month  after  the 
trial,  or  in  case  no  issue  should  be 
directed,  if  the  adjudication  of  the 
commissioners  should  not  be  set  aiside 
by  tiie  Court  of  Review  on  the  peti- 
tion, such  verdict  or  adjudication  of 
the  commissioners  shall  in  all  cases, 
as  against  the  bankrupt,  and  also  ax 
against  the  petitioning  creditor,  and 
as  against  any  assignee  to  be  chosen 
of  the  bankrupt's  estate  and  effects  ; 
and  all  persons  claiming  under  the 
assignees,  and  all  persons  indebted 
to  the  bankrupt *s  estate,  be  conclusive 


Bankrupts  and  Insolvent  Debtors, 


It  if  to  be  noticed,  that  this  section  of  the  Act  extends  only 
to  thoee  cases  in  which  an  action  or  suit  is  brought  by  the 
assignees  for  any  debt  or  demand  for  which  the  bankrupt 
himself  might  hare  sustained  a  suit;  in  those  cases,  there- 
fore, in  which  the  bankrupt  himself,  supposing  he  had  not 
become  one,  would  have  had  no  right  to  maintain  a  suit,  as  in 
the  case  of  a  suit  brought  by  the  assignees  to  recover  back 
the  payment  of  a  debt  made  by  the  bankrupt  to  his  creditor, 
after  his  knowledge  of  an  act  of  bankruptcy,  or  after  the  issuing 
of  the  commission  or  fiat ;  the  Act  does  not  deprive  the  de- 
fendant of  the  right  to  dispute  the  petitioning  creditor's  debt, 
the  trading  and  act  of  bankruptcy  at  any  time,  upon  giving  the 
requisite  notice  of  his  intention  to  do  bo(0- 

It  is  abo  to  be  observed,  that  the  term  conclusive  evi- 
dence, as  applied  in  the  act  to  the  depositions  taken  before  the 
commissioners,  must  be  understood  as  only  applying  to  the  facts 
contained  in  the  depositions,  and  not  to  the  conclusion  of  law 
drawn  by  the  witnesses  or  the  commissioners  from  them  (u) ; 
for  though  no  evidence  can  be  produced  to  contradict  the  facts 
deponed  to,  yet  if  the  depositions  on  the  face  of  them  are  not 
legal  proof  of  the  petitioning  creditor's  debt,  and  of  the  trad- 
ing and  act  of  bankruptcy,  they  cannot  be  received  in  evidence, 
notwithstanding  they  have  been  considered  -m  proved  by  the  com- 
missioners. Thus,  though  the  deposition  of  the  witness  to  prove 
the  act  of  bankruptcy  will  be  conclusive  evidence  of  the  time  when 
the  bankrupt  did  a  certain  act,  and  of  the  fact  itself,  it  will  not 
be  evidence  of  its  amounting  to  an  act  of  bankruptcy.  So  the 
deposition  of  the  petitioning  creditor  will  be  evidence  of  a  certain 
sum  due  to  him,  and  also  of  the  character  in  which  he  claimed 
it,  whether  as  executor  or  assignee ;  nor  will  it  be  necessary 
in  either  of  these  cases  to  produce  the  probate,  or  the  assign- 
ment {x)  ;  but  whether  the  sum  due  was  a  debt  to  support  a 
commission,  that  is  an  inference  of  law  which  the  Court  upon 
the  trial  will  not  be  estopped  from  determining  by  the  adjudi- 

evidence  that  the  party  was  or  was  of  law  or  equity,  or  on  the  refusal  or 

Dot  a  bankrupt  at  the  date  of  such  admission  of  evidence  only, 
adjudication  ;  and  a  power  of  appeal       (t)  1  Deacon,  777. 
is  given  by  the  same  section  to  the       (ii)  I  hid. 

Lord  Chancellor,  from  any  decision  of      (i)  Skaife  v.  Howanl,  2  B.  &  C. 

li«  Court  of  Revitw,  upon  any  matter  6G0. 
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cation  of  the  commissioners.  So,  if  a  deposition  state  that  the 
deponent  witnessed  the  execution  of  a  deed  by  the  bankrupt, 
by  which  he  assigned  his  property  to  A.  B.  Though  this  ia 
evidence  of  such  a  deed  as  stated  in  the  deposition  (y),  yet  it 
is  not  evidence  that  the  deed  itself  was  an  act  of  bankruptcy. 

The  whole  e£Fect,  indeed,  of  the  provision  of  the  statute  is 
only  to  make  the  depositions  evidence,  not  to  declare  the  fact  of 
the  bankruptcy  to  have  been  proved,  for  this  must  be  as  strictly 
made  out  by  the  depositions,  as  it  would  be  required  to  he  done  by 
witnesses  (z).  If  the  facts,  therefore,  stated  in  the  depositions 
are  sufficient  of  themselves  to  sustain  the  bankruptcy,  no  far- 
ther proof  is  necessary  (a) ;  but  they  may  be  always  objected 
to  for  not  proving  the  subject-matter  to  which  they  apply. 
Thus,  if  the  deposition  of  the  petitioning  creditor  state  only 
that  the  debt  was  due  to  him  at  and  before  the  time  of  suing 
forth  the  commission^  not  showing  that  it  existed  at  the  time 
of  the  act  of  bankruptcy,  this  would  be  defective  proof  of 
the  petitioning  creditor's  debt  {b).  So,  upon  a  commission 
sued  out  against  the  drawer  of  a  bill  of  exchange,  if  the  de- 
position does  not  state  presentment  and  notice,  there  will  not 
be  sufficient  evidence  of  the  debt  (c).  And  again,  where  the 
deposition  of  the  witness  to  prove  the  act  of  bankruptcy  stated 
that  the  party  absented  himself  on  a  certain  day,  and  that  he 
had  declared  to  the  deponent  that  his  motive  was  to  avoid  his 
creditors,  but  not  stating  the  time  when  this  declaration  of  the 
bankrupt  was  made;  this  was  ruled  not  to  be  sufficient  proof  of 
an  act  of  bankruptcy  (d). 

In  every  case,  however,  where  the  depositions  turn  out  to 
be  insufficient  proof  of  any  of  the  requisites  to  support  the  com* 
mission,  the  assignees  will  not  he  prevented  from  establishing 
these  facts  by  other  evidence  (e).  And  it  is  to  be  remarked, 
that  where  the  defendants  to  a  suit  brought  by  the  assignees 
of  a  bankrupt,  or  any  of  them,  are  infants,  they  will  be  en- 
titled to  dispute  the  validity  of  the  bankruptcy,  without  giving 


(y)  Kay  v.  Stead,  2  Star.  200. 
(s)  Rawson  v,  Haigh,  1  Car.  80. 

(a)  Per  Abbott,  C.  J..  2  D.  &  C 
660. 

(b)  CI  arkev.  Askew,  1  Star.  458  i 


and  lee  Lawtoo  v.  Robinson,  ibid. 
456. 

(c)  Cooper  v.  Machin,  I  Bin?. 
420. 

(d)  Marsh  v.  Meager,  1  Star.  t6S. 
(«)  darke  v.  Askew,  1  Star.  458. 
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the  notice  required  by  the  Act.    Thb  was  decided  by  Sir     Suits  by 

J.  Leach,  V.C.,  in  the  case  of  Bell  v.  Tinney  (/),  in  .  ^»»^g°^ 

which  a  bill  was  filed  by  the  assignees  of  a  bankrupt  to  set 

aside  a  settlement  which  had  been  made  by  the  bankrupt 

upon  his  wife  and  children.    There  was  no  other  evidence 

of  the  bankruptcy  but  the  commission,  which  the  counsel 

for  the  plainti£F  insisted  was  sufficient  under  the  9  Geo.  3, 

c.  121,  s.  11,  but  the  Vice-Chancellor  held,  that  as  there 

were  infant  defendants  he  would  not  bind  them,  by  the  want 

of  the  notice  required  by  the  Act ;  and  directed  an  inquiry 

before  the  Master,  whether  a  commission  had  been  duly  bsued 

against  the  bankrupt. 


(f)  4  Mad.  872. 
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CHAP.  III. 
Part  II. 

OF  PERSON'S  WHO  ARE  DISQUALIFIED  FROM  SUING  ALONE. 

Sect,  l.-- Of  Infants, 

Of  Infancy.  come  now  to  the  conBideration  of  those  disqualifications 

'  which  only  incapacitate  a  person  from  maintaining  a  suit  alone, 

but  do  not  prevent  his  suing  in  equity,  provided  his  suit  be 
supported  by  another  person.  Such  disqualifications  arise  from 
infancy^  idiotcy^  lunacy  or  imbecility  of  mind^  and  marriage. 
With  respect  to  infants,  idiots,  lunatics,  and  persons  of  weak 
minds,  the  law  considers  that  by  reason  of  the  immaturity  or 
imbecility  of  their  intellects,  they  are  incapable  of  asserting  or 
protecting  their  own  rights,  or  of  forming  a  judgment  as  to  the 
necessity  of  applying  for  protection  or  redress  to  the  tribunals 
of  the  country ;  it  therefore  requires  that  whenever  it  is 
necessary  that  application  should  be  made  on  their  behalf  to 
a  court  of  justice,  such  application  should  be  supported  by 
some  person  who  may  be  responsible  to  the  Court  that  the  suit 
has  not  been  wantonly  or  improperly  instituted.  With  respect 
to  married  women,  their  incapacity  does  not  arise  from  want  of 
reason  (a),  but  from  the  circumstance  that  by  the  law  of  this 
country  the  property  of  all  women  in  a  state  of  coverture  vests 
in  the  husband,  the  consequence  of  which  rule  is,  that  no  suit 
can  be  maintained  by  the  wife  without  her  husband  being 
joined  as  a  co-plaintiflf  with  her.  In  those  cases,  however,  in 
which  by  the  peculiar  doctrines  of  a  Court  of  Equity  she  is  con- 
sidered entitled  to  property  separate  and  distinct  from  her  hus- 
band, if  it  should  so  occur  that  her  interests  are  in  opposition 
to  those  of  her  husband.  Courts  of  Equity  will  permit  her  to  sue 
in  her  own  name,  but  then  some  person  must  be  joined  with 
her  in  the  suit,  who  may  be  responsible  for  the  costs  of  the  pro- 

(a)  Co.  Lilt.  346  a  &  b. 
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eeedings,  in  case  it  should  appear  that  the  suit  has  been  impro-     Of  Infancy, 
perl  J  instituted  or  conducted. 

In  the  present  section,  the  attention  of  the  reader  will  be 
directed  to  the  peculiarities  in  the  practice  of  the  Court, 
arising  from  the  circumstance  of  the  party,  or  one  of  the  parties 
soiug  being  an  infant. 

The  laws  and  customs  of  every  country  hare  fixed  upon  At  whit  time 
particular  periods  at  which  persons  are  presumed  to  be  capable  terminal**, 
of  acting  with  reason  and  discretion.    According  to  the  law  of 
this  country,  a  person  is  styled  an  infant  until  he  attains  the 
age  of  21  years,  which  is  termed  his  full  age  (6). 

An  in/ant  attains  his  full  age  on  the  completion  of  the  day  On  the  day 
which  precedes  the  twenty-first  anniyersary  of  his  birth ;  but,  as  ^^^J^  the  2Ut 
the  law  will  make  no  fraction  of  a  day,  he  may  do  any  act  which  huTb^nh?'^ 
he  is  entitled  to  do  at  full  age,  during  any  part  of  such  day. 
Thus  it  has  been  adjudged,  that  if  one  is  bom  on  the  Ist  of 
February,  at  1 1  at  night,  and  on  the  last  day  of  January,  in  the 
21st  year  of  his  age,  at  one  of  the  clock  in  the  morning,  he 
makes  his  will  of  lands  and  dies,  it  is  a  good  will,  for  he  was 
then  of  full  age  (c). 

Although  for  many  purposes  an  infant  is  under  certain  legal  lafanU  may 
incapacities  and  disabilities,  there  is  no  doubt  that  a  suit  may  be  ^^^n  >ui<>- 
iostained  in  any  Court,  either  of  Law  or  of  Equity,  for  the  as- 
sertion of  his  rights  or  for  the  security  of  his  property,  and  for 
this  purpose  a  child  has  been  considered  to  have  commenced  his 

existence  as  soon  as  it  is  conceived  in  the  womb.  Under  such  cir-  r     «  ^ 

1  nianu  tti  v$tuT$ 

eumstances  it  is  termed  in  law  an  infant  en  ventre  sa  mere,  and  <a  mere, 
a  suit  may  be  sustained  on  its  behalf,  and  the  Court  will,  upon  ,o 
application  in  such  suit,  grant  an  injunction  to  restrain  waste  restrain  wute. 
from  being  committed  on  his  property  ((/). 

In  Robinson  v.  Litton  (e),  Lord  Hardwicke  seems  to  have 
considered  that  the  point  that  a  Court  of  Equity  would  grant 
an  injunction  to  stay  waste  at  the  suit  of  an  infant  en  ventre 
Ma  mere,  though  it  had  often  been  said  arguendo,  had  never 
been  decided ;  but  it  seems  that,  though  Lord  Hardwicke  was  not 


^6)  Jacob's  Law  Diet.  tit.  In-  (d)  Musgrave  r.  Tarry,  2  Vern. 

fant.  710. 

(c)  Anon.  Salk.  44,  Sir  R.  How.  (e)  Robinson  v.  Litton,  S  Atk. 

anl's  caM,  ibtd.  625.  209 ;  Wallis  v.  Ilodson,  2  Atk.  117. 
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Suiuon^behalf    aware  of  the  circuniBtance,  Buch  an  injunction  was  actuallj 

^    granted  by  Lord  Keeper  Bridgman(y). 
Infants  cannot        But  although  an  infant  maj  maintain  a  suit  for  the  assertion 
perforaian^^f  ^'^^^y  nothing  which  can  bind  himself  to  the 

contract.  performance  of  any  act,  and  therefore,  where  from  the  nature 

of  the  demand  made  by  the  infant  it  would  follow  that  if  the 
relief  sought  were  granted,  the  rules  of  mutuality  would  require 
something  to  be  done  on  his  part,  such  a  suit  cannot  be  main* 
tained.    Thus  it  has  been  held,  that  an  infant  cannot  sustain 
a  suit  for  the  specific  performance  of  a  contract,  because  in 
such  cases  it  is  a  general  principle  of  Courts  of  Equity  to  in- 
terpose only  where  the  remedy  is  mutual,  and  if  a  decree  were 
to  be  made  for  a  specific  performance,  as  prayed  on  the  part  of 
the  infant,  there  would  be  no  power  in  the  Court  to  compel 
him  to  perform  it  on  his  part,  either  by  paying  the  money  or 
executing  a  conveyance  (g). 
Must  sue  by         Although  an  infant,  as  we  have  seen,  in  general  is  capable 
their  next  frien  .      maintaining  a  suit,  yet  on  account  of  his  supposed  want  of 
discretion,  and  his  inability  to  bind  himself  and  make  himself 
liable  to  the  costs,  he  is  incapable  of  doing  so  without 
the  assistance  of  some  other  person  who  may  be  responsible 
to  the  Court  for  the  propriety  of  the  suit  in  its  institution  and 
Bills  filed  with,  progress.   Such  person  is  called  the  next  friend  of  the  infant, 
out  a  next  friend,  and  if  a  bill  is  filed  on  behalf  of  an  infant  without  a  next  friend, 
dismissed  with  the  defendant  may  move  to  have  it  dismissed  with  costs,  to  be 
b^Se'solic^*^  solicitor.    In  a  case  however,  where  a  bill  was 

filed  by  the  plaintifi"  as  an  adult,  and  it  was  afterwards  discovered 
that  he  was  an  infant  at  the  time  of  filing  the  bill,  and  still  con- 
But  in  some      tinned  so ;  whereupon  the  defendant  moved  that  the  bill  might 
cases  leave  will  b©  dismissed,  with  costs  to  be  paid  by  the  plaintiffs  solicitor, 
amend.°  °  Vice-Chancellor  made  an  order  that  the  plaintiflf  should  be 

at  liberty  to  amend  his  bill,  by  inserting  a  next  friend  (h). 

When  an  infant  claims  a  right  or  suffers  an  injury  on  ac- 
count of  which  it  is  necessary  to  resort  to  the  extraordinary 
jurisdiction  of  the  Court  of  Chancery,  his  nearest  relation  is 
supposed  to  be  the  person  who  will  take  him  under  his  protec- 
tion, and  institute  a  suit  to  assert  his  rights  or  to  vindicate  his 

(/)  Lutterel's  case,  cited  Prec.  (g)  Flight  v.Bolland,  4  Russ.  208. 
Ch.  60.  (fc)  Ibid. 
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WTODga ;  and  it  i«  for  tbig  reason  that  the  person  who  institutes  Suits  on  behalf 
a  snit  on  behalf  of  an  infant  is  termed  hb  next  friend.    But  ,  of  Infants, 
as  it  frequently  happens  that  the  nearest  relation  of  the  infant  Who  may  be 
himself  withholds  the  right,  or  does  the  injury,  or  at  least  neg*  r*'^<'> 
lects  to  give  that  protection  to  the  infemt  which  his  consangui- 
nity or  affinity  calls  upon  him  to  give,  the  Court,  in  favour  of 
in^ts,  will  permit  any  person  to  institute  suits  on  their 
behalf  (t),  and  whoever  thus  acts  the  part  which  the  nearest 
relation  ought  to  take,  b  also  styled  the  next  friend  of  the 
in£u&t,  and  is  named  as  such  in  the  bill  (Jk),     And  it  is  to  be  Guaniian. 
observed,  that  although  an  infant  has  a  guardian  assigned  him 
by  the  Court,  or  appointed  by  will,  yet  where  he  b  plaintiff, 
the  course  b  not  to  call  the  guardian  by  that  name,  but  to  call 
him  the  next  friend,  &c.  But  where  the  infant  is  defendant  the 
guardian  b  so  called ;  and  if  the  guardian  be  so  called  where 
the  in£Euit  b  plaintiff,  it  b  no  cause  of  demurrer  (/)• 

As  any  person  may  institute  a  suit  on  behalf  of  an  infant^  Reference  to 
it  £nequently  occurs  that  two  or  more  suits  are  instituted  in  hb  jj^J"^  'f^^^be' 
name,  by  different  persons,  each  acting  as  his  next  friend;  in  benefit  of  in- 
luch  cases  the  Court  will  direct  an  inquiry  to  be  made  by  one  of 

the  Masters,  as  to  which  suit  b  most  for  his  benefit;  and  when 

.     1     .11         1  1.       .     1       ,  arelwoormore 

that  pomt  IS  ascertained,  will  stay  the  proceedmgs  m  the  other  suits. 

•nit  (m) ;  and  it  b  a  motion  of  course  that  such  a  reference  On  motion  of 

should  be  made  (n).  As  some  check,  however,  to  the  general  course. 

license  to  institute  a  suit  on  behalf  of  an  infant,  the  Court  will,  where  only 

if  it  b  represented  that  a  suit  preferred  in  hb  name  b  not  for  ^"i^* 

bis  benefit,  direct  an  inquiry  to  be  made  in  a  similar  manner; 

and  if,  upon  such  inquiry,  the  Master  reports  that  the  suit  is  not 

for  the  benefit  of  the  infant,  the  proceedings  will  be  stayed  (o). 

Thus,  where  a  bill  was  filed  on  behalf  of  infants  against  their 

mother,  for  an  account  of  the  personal  estate  of  their  father, 

and  several  of  the  relations  of  the  infants  by  the  father  s  side, 

together  with  some  of  their  relations  by  the  mother  s  side  nearer 

than  the  prochein  amy,  made  an  affidavit  that  due  care  was 

taken  of  the  infants,  and  of  the  estate,  with  which  they  were  well 

aatbfied,  and  that  they  believed  the  suit  was  instituted  rather 

(t)  Andrews  o.  Cradock,  Free,  in       (m)  Lord  Red.  21. 
Cha.  876 ;  Anon.  1  Atkyns,  670.  (n)  Fer  Ld.  £ldoo,  7  Dec.  1816, 

(k)  Lord  Red.  20.  MSS. 
(I)  Toch.  0  i  Prae.  Reg.  244.  (9)  Lord  Red.  21. 
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S«»t«  on  out  of  a  pique  than  any  real  concern  for  the  infieuits'  benefit. 

'  The  Master  of  the  Rolls,  upon  a  petition,  ordered  that  it  should 
be  referred  to  the  Master  to  certify  whether  the  suit  was  brought 
for  the  benefit  of  the  infant  plaintiffs,  and  whether  it  was 
proper  that  the  same  should  be  prosecuted  or  not.  The  de- 
fendant to  procure  the  report  within  a  month  (/?). 

In  pursuance  of  the  above  order,  the  Master  made  his  report, 
stating  the  facts  as  above  ;  and  that  he  did  not  conceive  that  the 
suit  as  then  brought  was  for  the  benefit  of  the  infunts,  or  pro- 
per to  be  prosecuted  ;  but  that  he  thought,  if  a  proper  bill  were 
brought  by  a  proper  prochein  amy,  with  a  real  intention  to 
secure  the  estate  of  the  infants,  it  might  be  for  their  benefit 
that  such  suit  should  be  prosecuted.  In  the  meantime,  the 
agents  of  the  defendant  perceiving  the  opinion  of  the  Master, 
filed  a  new  bill  in  the  infants*  name  by  another  prochein  amtfy 
for  an  account  of  the  infants'  estate,  in  order  to  improve  it, 
and  moved  the  Lord  Chancellor  that  the  former  bill  might  be 
dismissed,  with  costs  to  be  paid  by  the  prochein  amy ;  which 
order  the  Lord  Chancellor  (King)  made,  observing,  that  the 
report  of  the  Master  not  being  excepted  to,  must  be  taken  to 
be  true ;  and  that  since  such  report  certified  that  it  was  not 
proper  the  suit  should  be  prosecuted,  not  being  for  the  infants' 
benefit,  he  would  not  suffer  any  further  proceedings  upon  it, 
at  least  as  yet.  With  respect  to  the  second  suit  he  said,  that 
seeing  the  Master  had  reported  that  a  suit  might  be  brought 
for  the  benefit  of  the  infants,  and  it  did  not  then  appear  whether 
the  last  bill  came  within  that  description,  all  he  should  do 
would  be  to  prevent  the  parties  from  proceeding  in  both  bills, 
which  would  be  vexatious.  He  therefore  ordered  all  the  pro- 
ceedings to  be  stayed  in  the  first  bill,  in  dbfavour  of  which  the 
Master  had  reported  (y). 

In  a  more  recent  case,  before  Sir  J.  Leach,  V.C.,  where  a 
suit  was  instituted  on  behalf  of  infants,  and  the  next  friend 
was  a  solicitor  wholly  unconnected  with  the  family,  it  was,  on 
the  motion  of  tlie  defendant,  who  was  the  accounting  party, 
referred  to  the  Master  to  inquire  whether  it  would  be  for  the 

(p)  Da  Costa  v.  Da  Costa,  3  P.       {q)  Ibid.  141 »  142. 
\Vmt.l40. 
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benefit  of  the  infants  that  the  suit  should  be  prosecuted,  the  ^^^j^^^^ 
defendant  undertaking  to  render  to  the  Master,  upon  affidavit,  ' 
the  accounts  prayed  hy  the  bill  (r).  And  in  a  late  case  be- 
fore Lord  Brougham,  where  an  application  was  made,  on 
behalf  of  the  defendants,  that  the  next  friend  of  the  infieuit 
plaintiff  might  be  restrained  from  further  proceeding  with 
the  suit,  and  for  a  reference  to  the  Master  to  appoint  a  new 
next  friend  to  conduct  it  in  his  stead;  which  application 
was  supported  hj  strong  affidavits,  to  show  that  the  suit 
had  in  fact  been  instituted  firom  improper  motives,  for  the 
purpoee  of  benefiting  the  solicitor,  at  whose  request  the  person 
nimed  as  next  friend,  (who  was  a  stranger  to  the  familj, 
ind  had  lately  held  the  situation  of  farm  servant  or  bailiff 
It  monthly  wages,)  had  consented  to  act  as  such,  his  Lordship 
directed  the  Master  to  inquire  not  only  whether  the  suit  was 
for  the  benefit  of  the  defendant,  but  whether  the  next  friend 
was  a  fit  and  proper  person  to  be  continued  in  that  character. 
The  Master  was  also  directed  to  inquire  who  would  be  the 
proper  person  to  conduct  the  suit,  in  case  the  next  friend  was 
removed,  and  to  report  special  circumstances  (#). 
No  such  references,  however,  as  those  last-mentioned,  will  Not  grtoted  on 

be  ordered  at  the  instigation  of  the  next  friend  himself,  because  ^PPlica^loQ  of 

^  ....  .      ,  the  prochem 

the  Court  considers,  that  in  commencing  a  suit,  the  next  amy; 

friend  undertakes  on  his  own  part  that  the  suit,  he  has  so 

coonnenced,  is  for  the  benefit  of  the  infant  (0* 

Thb  rule,  nevertheless,  applies  only  to  cases  where  an  ap-  onless  made  in 
plication  is  made  for  such  a  reference  in  the  cause  itself ;  if  ^°otber  suit, 
there  is  another  cause  pending  by  which  the  infant's  property 
is  subject  to  the  control  and  disposition  of  the  Court,  such 
t  reference  is  not  only  permitted,  but  is  highly  proper,  when 
&irly  and  bond  fide  made,  and  may  have  the  effect  of  enti- 
tling the  next  friend  to  repayment  of  his  costs  out  of  the 
infant's  estate,  even  though  the  suit  should  turn  out  unfor- 
tunate, and  the  bill  be  dismissed  with  costs  (u). 

It  is  to  be  observed  that  reports  made  upon  references  of  this  Master's  report, 
description  cannot  be  excepted  to ;  thus  in  a  case  where  it  had  ference"  cannot 

(r)  Richardson  v.  MUler,  1  Sim.      («)  Jones  v.  Powell,  2  Mer.  ^  excepted  to; 

ISS.  141. 

(f)  Nalder  V.  Hawkins,  2  M.&K.      (u)  Vid*  Taner  v.  Ivie,  2  Yes. 

24).  460. 

▼01.  I.  H 
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Suits  on  behalf 
of  InfiiQts. 


but  may  be 
objected  to  on 
the  motion  to 
confirm  it« 

Proceedings 
where  solicitor 
uses  the  name 
of  ^fnvdmn 
omv  without  his 
privity. 


Of  striking  out 
the  name  of  an 
infant  plaintiff, 
and  making  him 
defendant. 

In  what  cases 
done. 


been  referred  to  a  Master  to  see  whether  a  suit  instituted  on 
behalf  of  infants  by  aprochein  amy  was  necessary,  with  liberty 
to  the  Master  to  state  special  circumstances.  Sec,  and  the 
Master  by  his  report  stated  several  circumstances,  and  certified 
the  suit  to  be  unnecessary ;  upon  a  motion  to  confirm  the  re- 
port, and  dismiss  the  bill,  the  counsel  for  the  next  friend  entered 
into  observations  on  the  evidence  before  the  Master,  and  it  was 
at  first  doubted  whether  this  would  not  be  a  more  proper  subject 
for  exceptions  to  the  report,  but  the  registrar,  Mr.  Dickens, 
being  consulted,  declared  it  to  be  the  practice  of  the  Court 
not  to  except  to  reports  of  this  kind  (which  were  in  the  nature 
of  cases  for  the  opinion  of  the  Court),  but  to  object  to  them 
on  the  motion  to  confirm  (w). 

In  the  same  case  the  counsel  for  the  prochein  amy  alleged 
that  the  suit  had  been  instituted  by  the  solicitor  entirely, 
without  his  privity  or  consent;  in  confirmation  of  which 
a  written  acknowledgment  by  the  solicitor  was  produced, 
whereby  he  avowed  having  instituted  the  suit  without  the 
privity  of  the  prochein  amy,  and  the  counsel  for  the  prochein 
amy  had  no  instructions  to  resist  the  motion  any  further  than 
to  pray  that  the  solicitor  might  be  directed  to  pay  the  costs ; 
but  the  Lord  Chancellor  was  of  opinion,  that  in  the  then  stage 
of  the  business,  the  Court  could  not  take  notice  of  the  question 
as  between  the  prochein  amy  and  the  solicitor,  but  must  take  it  to 
be  the  act  of  the  prochein  amy,  who  ought  to  makea  direct  ap- 
plication against  the  solicitor  if  he  had  acted  improperly  (x). 

If  an  infant  is  made  a  co-plaintiff  with  others  in  a  bill,  and  ii 
appears  that  it  will  be  more  for  his  benefit  that  he  should  be 
made  a  defendant,  an  order  to  strike  his  name  out  as  plaintiff,  and 
to  make  him  a  defendant,  may  be  obtained  upon  motion  (y);  and 
it  is  to  be  observed,  that  an  infant  heir-at-law,  against  whose 
estate  a  charge  is  sought  to  be  raised,  ought  to  be  made  a 
defendant,  and  not  a  plaintiff,  although  he  is  interested  in  the 
charge  when  raised ;  and  that  where  an  infant  heir  had,  under 
such  circumstances,  been  made  a  co-plaintiff.  Lord  Redesdale 
ordered  the  cause  to  stand  over,  with  liberty  for  the  plaintiffs 
to  amend,  by  making  the  heir-at-law  a  defendant  instead  of 

(w)  Whittaker  v.  Marlar,  1  Cox, 
285. 

(r)  Ibid.  286. 


(y)  Tappen  v.  Norman,  11  Yes. 
56S. 
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plaindflF,  and  thereupon  to  prove  the  settlement  anew  against        on  behalf 

him  as  a  defendant  (z).    The  reason  given  by  the  reporter  for 

this  practice  is,  because  an  infant  defendant,  where  his  inheri-  Infont  bound  by 

tance  is  concerned,  has  in  general  a  day  given  him  after  attain*  * 

ing  twenty-one,  to  show  cause,  if  he  can,  against  the  decree  (a),  behtlf ; 

and  is  in  some  other  respects  privileged  beyond  an  adult ;  but 

la  infant  plainti£F  has  no  such  privilege,  and  is  as  much  bound 

tt  one  of  full  agre.    This  was  decided  in  Lord  Brook  v.  Lord 

Hertford  (6),  in  which  an  objection  was  taken  because  the  will 

ander  which  the  infant  plaintiff  claimed  had  not  been  proved, 

ind  the  Court  held  that  it  was  not  material ;  for  an  infant 

when  plaintiff  is  as  much  bound,  and  as  little  privileged,  as  one 

of  full  age.    In  this  respect  Courts  of  Equity  only  follow  the 

role  of  law,  where  it  is  held  that  an  infant  is  as  much  bound 

by  a  judgment  in  his  own  action  as  an  adult ;  and  upon  this 

principle,  where  a  former  decree  signed  and  enrolled  in  a 

mit  where  an  infimt  was  plaintiff,  was  pleaded  to  a  new  bill 

by  the  same  plaintiff  relative  to  the  same  matter,  the  Court 

held  that  the  plea  was  good  (c.) 

If,  however,  gross  laches  or  fraud  and  collusion  should  ap-  unlesi  where 
pear  on  the  part  of  the  prochein  amy,  the  defendant  may  fjjf^^'^jj^' 
€fen  the  decree  by  a  new  bill,  as  much  as  a  person  of  fiill  sion. 
age  (d).    And  although  an  infant  is  in  general  bound  by  a 
decree  in  a  cause  in  which  he  himself  is  plaintiff,  yet  there  is 
no  instance  of  the  Court's  binding  the  inheritance  of  an  infant  by  where  any  dis- 
any  discretionary  act  of  the  Court.  As  to  personal  things,  such  ^  " 

as  the  composition  of  debts,  &c.,  it  has  been  done,  but  never  as  done  by  the  in- 
to the  inheritance,  for  that  would  be  taking  on  the  Court  a  legis-  [*Jlriian<^** 
lative  authority,  and  doing  that  which  b  properly  the  subject  of 
t  private  Act  of  Parliament  (e).    According  to  this  doctrine,  Practice  in 
in  Lord  Brook  v.  Lord  Hertford,  above  referred  to,  which  was  P*^" 
the  case  of  a  bill  filed  by  an  infant  plaintiff  for  a  partition  against 
a  co-tenant  in  conmion,  although  the  Court  decreed  a  partition, 
it  would  not  direct  any  conveyance  to  be  made  until  the  infant 

(x)  Plunket  v.  Joice,  2  Scho.  &  of  his  debts,  is  taken  away. 

Lef.  159.  (b)  2  P.  Wms.  519. 

(a)  By  1  Will.  4, c.  47,  s.  11,  the  (e)  Gregory  o. Molesworth,  3  Atk. 

pririlege  of  an  infant  heir  or  devisee  626. 

to  have  a  day  to  show  canse  against  (d)  Sheffield  v.  Duchess  of  Buck* 

a  decree  for  the  selling  the  estate  of  inghamshire,  1  Atk.  628. 

bis  ancestor  or  devisor,  for  payment  (e)  Taylor  o«  Philips,  2  Ves.  2S, 

H  2 


100 


Persons  disqualified  from  suing  alone  : 


Suits  on  behalf 
of  Infatits. 


Of  giving  an  in- 
fant plaintiff  a 
day  to  show 
cause. 


unless  under 
peculiar  cir- 
cumstances. 


as  where  there 
is  a  bill  and 
cross- bill. 


plaintiff  attained  twenty-one  (/);  andso  in  Taylor  v.  Philips  (g\ 
where  it  had  been  referred  to  the  Master  to  see  whether  certain 
proposals  which  had  been  made  as  to  the  surrender  of  a  copy- 
hold estate  by  the  infant  plaintiff  were  reasonable,  and  for  the 
infant  8  benefit ;  and  the  Master  reported  that  they  were  so,  the 
Court,  nevertheless,  would  not  make  the  order  for  the  surrender 
without  inserting  the  words  "  without  prejudice  to  the  plaintiff, 
the  infant,  after  he  shall  attain  the  age  of  21  years."  (h) 

In  genera],  however,  where  decrees  are  made  in  suits  hy 
infant  plaintiffs,  it  is  not  usual  to  give  the  infant  a  day  to  show 
cause ;  and  in  Gregory  v.  Molesworth  (t).  Lord  Hardwicke 
observed,  that  he  knew  but  of  one  case  that  was  an  exception, 
viz.  that  of  Lady  Effingham  v.  Sir  John  Napier  (j),  where 
upon  an  appeal  firom  Lord  Mftcclesfield*s  decree  with  regard  to 
real  estate,  the  House  bf  Lords  gave  Sir  John  Napier  leave  to 
show  cause,  when  he  came  of  age,  against  his  own  decree. 
It  is  observabie,  however,  that  the  order  in  that  case  was  made 
under  very  pecbliar  circumstances :  a  bill  had  been  filed  on  be- 
half of  Sir  John  Napier,  an  infant,  by  his  prochein  amy  claiming 
as  heir  in  tail  under  a  settlement,  to  set  aside  a  post-nuptial  set- 
tlement made  by  his  father  on  hb  wife.  Lady  Effingham  How- 
ard ;  and  a  cross  bill  had  been  filed  by  Lady  Effingham  against 
Sir  J.  Napier  and  the  trustees,  to  have  a  conveyance  made  to 
her  and  her  heirs  of  the  estates  comprised  in  the  settlement. 
Both  cases  came  on  to  be  heard  at  the  same  time^  and  a 
decree  was  made,  from  which  both  parties  appealed,  and  the 
order  made  by  the  House  of  Lords  was,  inter  aL  that  as  to  so 
much  of  the  decree  as  ordered  Sir  John  Napier*s  bill  to  be 
dismissed  so  far  as  the  same  sought  to  set  aside  the  settlement, 
the  same  should  be  affirmed,  with  this  addition : — "  Unless  Sir 
John  should,  within  six  months  after  his  attaining  his  age  of 
twenty-one,  show  cause  to  the  Court  of  Chancery  to  the  con- 


(/)  Where  decrees  are  made  for 
partitions,  and  some  of  the  parties 
are  infants  and  others  adult,  the 
pmctice  now  is,  not  to  direct  the 
mutual  conveyances  to  be  executed 
by  any  of  the  parties  till  all  the  in- 
fants shall  have  become  of  age,  and 
have  had  an  opportunity  of  showing 
cause  against  the  decree  ;  and  in  the 
meantime  the  decree  only  extends  to 
make  the  partition,  give  possession 


and  order  enjoyment  accoidingly, 
till  effectual  conveyances  can  be 
made.  Vide  the  decree  in  Agar  r. 
Fairfax,  17  Ves.  545. 554 ;  Attoruey- 
general  v.  Hamilton,  1  Mad.  214. 

ig)  2  Ves.  23. 

(h)  Belt  Supp.  to  Vesey,  259. 

(t)  3  Atk.  G26. 

O)  2  P.  Wms.  401 ;  3  Bro.  P,C. 
340:  Mos.67. 
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tniy."    It  was  also  ordered  that  the  trustees  should  convey  the  Suits  on  behalf 
estates  in  the  settlement  to  Lady  ££Bngham  and  her  heirs,  unless   ^  of  Infants.  ^ 
Sir  J.  Napier  should,  on  attaining  twenty-one,  show  good  cause 
to  the  contrary  to  the  Court  of  Chancery.    Now,  it  is  to  be  ob- 
served,  that  the  relief  granted  by  the  latter  part  of  the  order  was 
the  relief  prayed  by  Lady  £ffingham*8  cross  bill,  and  must  have 
been  made  in  consequence  of  that  suit ;  it  was  therefore  per- 
fectly regular  in  that  part  of  the  decree  to  give  Sir  J.  Napier, 
who  was  a  defendant  in  the  suit,  a  day  to  show  cause  against 
it ;  and  such  being  the  case,  it  would  have  been  very  absurd 
not  to  have  given  him  an  opportunity  of  showing  cause  against 
that  part  of  the  decree  which  dismissed  his  own  bill,  by  which 
he  sought  to  impeach  the  settlement,  as  by  so  doing  the 
Court  would  in  one  part  of  the.  decree  have  given  him  an 
opportunity  of  controverting  it,  which,  by  other  parts  of  the 
they  would  have  deprived  him  of.    The  result  of  the 
of  Lady  Effingham     Napier,  was,  that  when  Sir  John 
Napier  came  of  age  he  preferred  a  petition,  supported  by 
affidayits  to  the  Lord  Chancellor,  for  liberty  to  file  a  new  bill, 
or  to  amend  his  former  bill,  and  also  to  amend  his  answer  to 
the  cross  bill,  on  the  ground  that  the  causes  had  been  greatly 
misnnanaged  by  his  solicitor,  upon  which  the  Lord  Chancellor 
(Lord  King)  having  called  to  his  assistance  the  Master  of  the 
Rolls  (Sir  Joseph  Jekyll),  ordered  that  Sir  John  Napier  should 
be  at  liberty  to  amend  his  answer  in  the  cross  suit,  or  to  put 
ia  a  new  one,  and  should  have  time  till  the  first  day  of  next 
Term  ;  but  as  no  precedent  appeared  for  amending  a  bill  after 
the  same  had  been  dismissed  upon  the  merits,  that  part  of  the 
petition  was  refused,  but  liberty  was  given  him  to  rehear  both 
ih&  causes,  which  were  ordered  to  stand  over  till  after  the 
time  for  amending  the  answer,  or  putting  in  a  new  answer  had 
expired  (k). 

When  a  day  b  given  to  an  infant  plainti£F  to  show  cause  in  wh&i  mannei 
against  a  decree  after  he  comes  of  age,  the  proper  course  ap- 
pears  to  be  to  have  the  cause  reheard,  for  which  purpose  he  must,  cause, 
within  the  period  appointed,  present  a  petition  of  rehearing  (I). 

Though  an  infant  is,  in  ordinary  cases,  bound  by  the  effect 

(fc)  Mos.  67  ,  2  P.  Wins.  401 ;       (/)  Prac.  Reg.  225. 
a  Bro.  r.  C.  340. 
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Persons  disqualified  from  suing  alone  : 


Infant  not        of  any  Boit  or  proceedings  instituted  on  hb  behalf,  and  for  hif 
^Slw^^in^™""    benefit,  yet  if  there  has  been  any  mistake  in  the  form  of  such 
conduct  of  his    suit,  or  of  the  proceedings  under  it,  or  in  the  conduct  of  them,  the 
fo^of 'the  bin.  ^^^^       ^P^n  application,  permit  such  mistake  to  be  rectified. 
Infant  may  hive      Thus,  an  infant  plaintiff  may  have  a  decree  upon  any  mat- 
the  relief  he  is    ter  arising  from  the  state  of  hb  case,  though  he  has  not  par- 
though  not        ticularly  mentioned  and  insbted  upon  it,  and  prayed  it  by  his 
prayed  for,        bill ;  and  accordingly  where  a  bill  was  filed  on  behalf  of  an 
infant,  claiming,  as  eldest  son  of  hb  grandfather's  heir-at- 
law,  the  benefit  and  possession  of  an  estate,  and  to  have 
an  account  of  the  rents,  profits,  &c.,  and  for  general  relief ; 
and,  upon  the  hearing,  an  issue  was  directed  to  try  whether 
hb  father  was  legitimate,  which  the  jury  found  he  was  not ; 
so  that  the  plaintiff^ s  claim  as  heir-at-law  was  defeated :  he 
or  insisted  upon.        7^^  allowed  to  set  up  a  claim  to  part  of  the  estate,  to 
which  it  appeared  that  he  was  entitled  under  certain  deeds 
executed  by  hb  grandfather,  but  which  claim  was  in  no  way 
rabed  or  insisted  upon  by  his  bill,  although  the  Court  said  it 
might  have  been  otherwbe  if  he  had  been  adult  (m).  And 
Not  bound  by    where  the  persons  acting  on  behalf  of  an  infant  plaintiff,  by 
improper  offers    mistake  make  submissions  or  offers  on  behalf  of  the  infant, 
made  onTis      which  the  infant  ought  not  to  have  been  called  upon  to  make,  the 
behalf.  Court  will  not  suffer  the  infant  to  be  prejudiced.  Thus,  where 

an  infant  plaintiff  had,  by  mbtake,  submitted  by  her  bill  to  pay 
off  a  mortgage,  which  she  was  not  liable  to  pay,  the  Master  of 
the  Rolls  said  he  must  take  care  of  the  infant,  and  not  suffer 
her  to  be  caught  by  any  mbtake  of  her  agent ;  and  therefore, 
the  infant  was  allowed  to  amend  her  bill,  on  paying  the  costs 
of  the  day  (n). 

But  bound  by  general,  however,  in  matters  of  practice,  infimts  as  well 

deviations  from  as  adults,  are  bound,  by  the  conduct  of  the  solicitor  acting  bond 

M^^^Ui.  fi^     ^^^"^  ^^^^^     *  pedigree, 

the  solicitor  concerned  for  the  infant  concurred  in  the  use  of 
affidavits  before  the  Master  instead  of  interrogatories,  Sir 
Thomas  Plumer,  M.R.,  held  that  the  infants  were  thereby 
bound ;  and  although  the  Court  will  not  in  general  make  any 

(m)  Stapilton  v.  Stapilton,  1  Atk.  (n)Serlev.St.£loy,2P.Wmt  986. 
6 ;  ttiam  De  Manneville  v.  De  (o)  Tiliotson  Hargrave,  8  Mad. 
Maoneville,  10  Ves.  52.  404. 
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decree  by  consent  where  in&nts  are  concerned,  without  refer*  Suiu  on  behalf 
ring  H  to  a  Master  to  inquire  whether  it  will  be  for  their  benefit;  .  . 


jet  when  once  a  decree  is  pronounced  without  that  previous   by  t  de- 

itep,  the  authority  of  it  is  the  same  as  if  it  had  been  referred  to  ^^|^^|^^^^ 

the  Master,  and  he  had  made  a  report  that  it  would  be  for  their   ^ 

idrantage.    So  an  order  for  maintenance,  though  not  usually  order  for  in«io- 

made  without  reference  to  a  Master,  yet  if  made  without,  will  ^^oui  refer 

be  equally  binding  ence ; 

It  seems  to  have  been  the  opinion  of  Lord  Eldon,  that  facts  ^ut  pot  by  ta 
i«        •  /i  i.T       idmission  of 

could  not  be  stated  m  a  case  for  the  opmion  of  a  Court  of  Law  f^^ts  suted  in 

•0  as  to  bind  infants  {q).  * 

It  has  been  before  stated,  that  any  person,  who  may  be  willing  Any  person  may 
to  undertake  the  office,  maybe  the  prochein  amy  of  an  infant; 
ind  it  seems  that  even  a  person  who  has  been  outlawed  in  a  civil  of  ta  infant ; 
iction  may  fill  that  character  (r),  although  a  prochein  amy  can- 
not, as  we  have  seen,  sue  mformd  pauperis  (f). 

It  is  stated  in  some  of  the  books  that  a  prochein  amy  must  but  cannot 
be  a  responsible  person  (/),  or  a  person  of  substance,  on  account  informA 
of  costs,  but  the  better  opinion  seems  to  be,  that  it  is  not  neces*  aUbou^'  be 
lary  that  he  should  be  8o(u).  It  certainly  does  not  appear  that       °ot  be^ 
the  Court  has  ever  gone  to  the  extent  of  removing  the  prochein 
amy  of  an  infant,  or  of  staying  proceedings  in  the  suit,  on  removeable 
the  mere  gpround  of  his  supposed  poverty ;  and  Lord  Thurlow,  ^  poverty. 
i^Km  an  application  for  that  purpose  being  made  to  him,  is 
reported  to  have  said  that  he  doubted  whether  a  next  friend 
ought  to  be  discharged  on  account  of  poverty  more  than 
a  principal.      The  principle,"  observes  his  Lordship,  upon 
which  a  plaintiff,  if  poor,  would  not  be  deprived  of  the 
opportunity  of  applying  to  the  Court  for  justice,  is  similar  to 
that  of  getting  a  next  friend  to  sue.    Suppose  an  infant  had 
a  fiuher,  who  is  the  natural  friend,  to  sue  for  him,  would  the 
Court  refuse  to  hear  that  father?"  (x)    In  Squirrell  v.  Squir- 
reU  (y)  (which  seems  to  be  a  report  of  the  same  case  as 
that  above  referred  to,though  it  is  somewhat  differently  stated) 
the  application  appears  to  have  been,  that  the  prochein  amy 

(p)  Per  Lord  Tburlov,  Wall  v.      (<)  Lord  Red.  21 ;  1  Stra.  708. 
Riubby,  1  Bro.  C.  C  487.  (u)  Davenport  v,  Davenport,  1  S. 

(9)  Hawkins  v.  Lutcombe,  2  &S.  101. 
Swaoat.  sot.  (x)  Anon.  1  Vet.  J. 409. 

(r)  Gilb.  For.  Rem.  64.  (y)  2  Dick.  765. 
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^    ^9^^  .     should  give  security  to  answer  costs:  and  Lord  Thurlow,  acting 
^  upon  the  opinion  of  Mr,  Dickens  the  Registrar,  denied  the 

motion.  It  appears  to  have  heen  argued  at  the  bar,  in  that 
case,  that  the  application  was  analogous  to  a  motion  that  a 
plaintiff  out  of  the  jurisdiction  may  give  security  to  answer 
costs;  but  in  answer  to  that  it  was  said  by  Mr.  Dickens,  whose 
reasons  appear  to  have  been  adopted  by  Lord  Thurlow,  that  "  the 
order  which  directs  security  to  be  given,  states  the  plaintiff  to 
live  out  of  the  jurisdiction  of  the  Court,  consequently  the  Court 
cannot  enforce  a  duty;  but  in  the  case  before  the  Court  it  is 
not  supposed  that  a  prockein  amy  is  out  of  the  reach  of  the 
process  of  the  Court;  therefore  the  defendant  has  a  doable 
remedy;  he  may  attach  and  hold  his  person,  and  also  se- 
quester what  property  he  may  possess ;  the  former  to  answer 
the  contempt,  the  latter  ad  satisfaciendum." 

It  is  certainly  stated  in  a  book  of  considerable  authority  upon 
the  practic^of  the  Court  of  Chancery,  viz.,  the  Practical  Reg^- 
ter  (z),  that  where  a  suit  was  by  prockein  amy  not  sufficient  to 
answer  costs,  the  Court  ordered  that  another  should  be  named; 
but  it  is  not  stated  whether  the  bill  was  filed  on  behalf  of  an 
infant,  or  of  a  married  woman,  between  whose  cases  there  exists 
in  this  respect  a  very  important  distinction,  arising  from  the 
circumstance  that  a  suit  on  behalf  of  an  infant  may  be  filed  by 
Secus,  in  the  any  one  for  the  infant  s  benefit,  whereas  the  suit  of  a  feme 
case  of  the       covert  is  substantially  her  own  suit,  and  her  next  friend  is 

prochetn  amy  of  ,  ,     ,        .  -        ,  .  .       i  i.  i 

a  feme  covert,  selected  by  herself,  and  is  appointed  for  the  express  purpose 
of  answering  the  costs,  which  cannot  be  recovered  against  a 
married  woman  by  any  process.  Upon  this  ground,  where  the 
next  friend  of  a  feme  covert,  after  the  bill  had  been  filed,  and 
the  answer  put  in,  had  taken  the  benefit  of  the  Insolvent  Act, 
but  was  detained  in  prbon,  and  had  applied  for  and  obtained 
an  order  for  the  payment  of  his  groats  by  the  husband,  the 
V ice-Chancellor  (Sir  J.  Leach),  although  he  refused  a  motion 
that  the  prockein  amy  might  be  removed  and  a  new  next  firiend 
appointed  in  his  place,  because  the  application  was  informal, 
said  that  the  defendant  might  apply  to  stay  all  proceedings  in 
the  cause  till  the  next  friend  was  changed  and  security  was 
given  for  tlie  costs ;  but  that  he  should  hesitate  very  much 

(X)  Ed.  Wyatt,  349. 
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before  he  called  upon  the  next  friend  of  an  infant  to  give 
security  for  costs  (a).  ^ 

If  the  next  firiend  of  an  infant  does  not  do  hb  duty,  or  if  Prodmn  amy 
any  other  sufficient  ground  be  made  out,  the  Court  will  order  removible  for 
him  to  be  removed  (b).    Thus,  when  the  next  friend  will  not  anceofbisduty. 
proceed  with  the  cause,  the  Court  will  change  him  (c). 

And  although  a  next  friend  may  not  hare  been  actually  guilty  or  by  reason  of 
of  any  impropriety  or  misconduct,  yet  if  he  is  connected  with  i^^^Sfi^i. 
the  defendants  in  the  cause  in  such  a  manner  as  to  render  it 
improbable  that  the  interest  of  the  plainti£F  will  not  be  properly 
supported,  the  Court  will  remove  such  next  friend  and  appoint 
another  in  his  place.    Thus,  where  it  appeared  by  the  affi- 
davit that  the  next  friend  was  a  person  in  low  circumstances, 
that  he  was  the  brother  of  the  plaintiff's  father,  and  had  been 
a  material  witness  for  him  in  a  cause  in  the  Ecclesiastical 
Court,  in  which  the  fiather  had  endeavoured  to  set  aside  the 
instrument  under  which  the  plaintifBs  claimed ;  and  that  the 
interests  of  the  fiather  and  of  the  infiants  were  directly  adverse 
to  each  other,  the  Vice-Chancellor  made  an  order  to  remove  Reference  to  the 
him  from  being  the  next  friend  of  the  infants,  and  referred  it  ^^^l 
to  the  Master  to  appoint  a  proper  person  to  be  their  next  proehtmamy, 
firiend  in  his  place.    His  Honor,  also,  said  that  if  it  could  be  dispensed  with 
tendered  to  him  by  affidavit,  that  a  man  of  substance,  who  ^J^'oSrs*' 
was  huDself  wholly  unconnected  with  the  parties,  and  who  nimself. 
would  employ  a  solicitor  similarly  situated,  was  willing  to  un- 
dertake the  office  of  next  firiend,  he  should  have  no  hesitation 
in  making  the  order  immediately,  and  without  any  reference 
to  the  Master 

In  the  same  case  it  appeared  that  the  solicitor  for  the  in-  Of  the  same 
flints  acted  for  the  father  also,  and  had  been  for  ten  years  his  foj  ^xt  fricnl 
confidential  solicitor ;  and  the  Vice-Chancellor  said,  that  al-  and  for  the 
though  he  was  warranted  by  high  authority  in  saying  that  in  defendanu. 
family  suits  it  was  proper  that  the  same  solicitor  should  be 
employed  for  all  parties ;  yet  the  Court  will  watch  with  great 
jealousy  a  solicitor  who  takes  upon  himself  a  double  respon- 
sibility, and  if  it  sees  a  chance  of  hb  miscarrying,  will  take 

(a)  Pennington  r.  Alvin,  1  S.  &  (c)   Ward       Ward,   3  Mer. 

S.  264.  706. 

(6)  Rus«eU«.  Sharp,  iJac.fiiW.  (d)   Peyton  t.  Bond,  1  Sun. 

482.  301. 
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Persons  disqualified /ram  suing  alone : 


Of 

Prochein  Amiet* 


Proehein  amy 
cannot  be  a  re- 
ceiver in  tbe 


Proditin  amy 

misconducting 

himself. 


Ptoc^thi  any 
or  hit  wife  can 
not  be  a  witness. 
If  their  eridence 
necessary  he 
must  be  re- 
moved. 


care,  where  the  plalntifib  are  infants,  that  he  shall  not  stand 
in  that  relation  to  a  defendant  under  circumstances  of  very 
adverse  interest ;  and,  upon  this  ground,  his  Honor  decided 
that  the  solicitor  for  the  father  ought  not  to  continue  in  the 
character  of  solicitor  of  the  next  friend  (e). 

It  may  be  here  remarked,  that  the  proehein  amy  of  an 
infant  cannot  be  permitted  to  act  as  receiver  in  the  cause ; 
and  that  where  an  application  was  made  on  behalf  of  infant 
plainti£fs,  that  the  next  friend  might  be  at  liberty  to  go  before 
the  Master,  and  propose  himself  to  be  the  receiver,  Sir  Thomas 
Plumer,  V.C.,  refused  to  accede  to  the  motion,  although  it 
was  consented  to,  observing,  that  it  was  the  duty  of  the  next 
friend  to  watch  the  accounts  and  conduct  of  the  receiver,  to 
be  a  control  over  him ;  and  that  the  two  characters  were  incom- 
patible, and  could  not  be  united  {/). 

If  the  next  firiend  of  an  infant  takes  any  proceeding  in  the 
cause  which  is  incompatible  with  the  advancement  of  the  suit, 
such  as  moving  to  discharge  an  attachment  issued  by  the  solicitor 
in  the  regular  progress  of  the  cause,  the  Court  will  refer  it  to 
the  Master  to  see  if  it  is  fit  that  such  next  friend  should  con* 
tinue  in  that  capacity  any  longer  (g).  But  as  long  as  the  next 
friend  continues  such  on  the  record,  he  is  considered  by  the 
Court  as  responsible  for  the  conduct  of  the  cause,  and  for  this 
reason  the  Master  of  the  Rolls  (Sir  T.  Plumer),  on  a  petition 
being  presented  to  him  on  the  part  of  the  infant  plaintiff,  com- 
plaining of  great  delay  in  prosecuting  the  decree,  refused  to  refer 
it  to  the  Master  to  inquire  into  the  cause  of  the  delay,  and  to 
appoint  proper  persons  on  behalf  of  the  infant  to  assist  in  taking 
the  accounts,  saying  that  if  there  had  been  misconduct,  he  would 
assist  the  petitioner,  but  that  it  must  be  in  a  regular  way  (A). 

The  next  friend  of  an  infant  plaintiff  is  considered  as  so  far 
interested  in  the  event  of  the  suit,  that  neither  he  nor  his  wife 
can  be  examined  as  a  witness  (t).  If  their  examination  is  ne- 
cessary for  the  purposes  of  justice,  his  name  must  be  struck 
out  of  the  bill,  and  that  of  another  person  substitutedx 
which,  upon  application,  will  be  permitted.  But  it  has  been 
determined  that  in  such  case  (Jc)  the  next  friend  who  retires 


(«)  Peyton  v.  Bond,  1  Sim.  302. 
(/)  Stone  0.  Wishart,  2  Mad.  64. 
{$)  Ward  V.  Ward,  SMer.  706. 


(k)  Russell  V.  Sharp,  uH  mpra^ 
(t)  Head  Head,  3  Atk.  611. 
\h)  LordUed.21. 
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most  giT8  fleeority  for  the  costs  incurred  in  his  time  (/)•  9^ 

In  the  caM  of  Davenport  r,  Davenport  (m),  where  this  rule 

was  recognised  and  acted  upon,  the  Vice-Chancellor  ordered  but  must  give 

that  the  new  next  friend  who  was  proposed  in  the  notice  ^^^^^ 

of  motion  shoald  be  substituted  in  the  room  of  the  one  to  iocorred; 

be  withdrawn,  although  it  was  alleged  that  he  was  in  in-  but  the  new 
«*  •  ...  t   ^  i>  next  fnend  need 

digent  drcumstances,  and  an  mqmry  was  asked  for  as  to  not  beampon- 

whether  he  was  a  proper  person  to  act  in  that  capacity  with  a  sible  penon. 

fiew  to  his  circumstances,  his  Honor  stating  as  his  reason 

lor  refusing  such  inquiry,  that  he  would  be  at  liberty  to  file  a 

new  bill  without  such  inquiry. 

In  Melling     Melling  (n)  Sir  John  Leach,  V.C.,  refused  Cannot  be  re- 

to  allow  another  nett  friend  to  be  substituted  for  the  one  who  ^ 

own  request 

bad  up  to  that  time  conducted  the  suit  in  that  capacity,  and  without  a  lefer- 

who  desired  to  withdraw  himself,  without  a  previous  reference 

to  the  Master,  to  inquire  whether  it  was  for  the  benefit  of  the 

ia&nt  that  such  substitution  should  take  place,  with  liberty  to 

•tate  special  circumstances,    as  it  ought  be  that  the  suit  was 

improper^  or  had  been  improperly  conducted;  and  the  next 

fiiend  was  not  thus  to  escape  from  costs  to  which  he  might 

be  liable/' 

When  the  prochein  amy  of  an  infant  dies  pending  the  Death  of 
nit  (o),  the  proper  course  of  proceeding  appears  to  be  for  the  P"^***"*  ""^ ' 
lolicitor  of  the  plaintiff  to  apply  to  the  Court  for  leave  to  ap-  proceedings 
point  a  new  prochein  amy  in  his  stead;  and  after  such  ap-  ^^"l*''* 
pointment  the  name  of  the  new  prochein  amy  should  be  made 
use  of  in  all  subsequent  proceedings,  where  the  former  one,  if 
•live,  would  have  been  named.  If  the  plaintiff's  solicitor  omits 
to  take  this  step  within  a  reasonable  time,  the  Court  will,  upon 
motion  or  petition,  make  an  order  upon  the  plaintiff's  solicitor 
to  name  a  new  prochein  amy  within  a  g^ven  time,  and  that  on 
default,  that  it  may  be  referred  to  the  Master  to  appoint  a  next 
firiend.    An  order  of  this  description  was  made  in  Lancaster 
T.  Thornton  {p),  on  the  authority  of  a  like  ord^r  by  Lord 
Hardwicke  (jr),  and  the  precedent  has  since  been  followed  by 


(0  Witto  e.  Campbell,  12  Ves. 

(»)  1  S.  &  S.  101. 
(»)  4  Biad.aei. 


(o)  Gilb.  For.  Rem.  54. 
(p)  Amb.  398;   1  Dick.  34G, 
S.  C. 

(f )  Ludolph  V.  Saxbj,  ibid. 
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Persons  disqualified  from  suing  alone  : 


Of 

Proehein  Amies, 


"Efkct  of  infant 
plaintiff  attain- 
ing twenty-one. 


On  prodtein 
amy's  liability 
to  costs. 


Sir  John  Leach,  in  Bracey  v.  Sandiford(r),  In  the  case  of 
Lancaster  v.  Thornton,  Sir  Thomas  Clarke,  M.R.,  refiiBed  to 
make  such  as  order  without  directing  an  attendance,  although 
it  had  been  done  in  the  case  before  Lord  Hardwicke ;  and  it  is 
to  be  observed,  that,  in  the  cases  cited,  the  prochein  amy  died 
after  the  decree ;  but  from  a  case  mentioned  in  the  note  to  the 
report  of  Lancaster  y.  Thornton,  in  Ambler,  it  appears  that  a 
like  order  was  made  by  Sir  Thomas  Sewell,  where  the  prochein 
amy  had  died  before  the  decree  (s). 

Where  a  bill  has  been  filed  in  the  name  of  an  infant,  his 
coming  of  age  is  no  abatement  of  the  suit  (t) ;  but  he  may  elect 
whether  he  will  proceed  with  it  or  not.  If  he  goes  on  with  the 
cause,  all  future  proceedings  may  be  carried  on  in  his  own  name, 
and  the  bill  need  not  be  amended  or  altered  (u).  He  will  also  be 
liable  to  all  the  costs  of  the  suit,  in  the  same  manner  that  he 
would  have  been  had  he  been  of  age  when  the  bill  was  orig^- 
ally  filed  (x).  If  he  chooses  to  abandon  it,  he  may  move  to 
dismiss  it  on  payment  of  costs  by  himself ;  but  he  cannot  com- 
pel the  prochein  amy  to  pay  the  costs  unless  it  be  established 
that  the  bill  was  improperly  filed.  Thus,  where  an  infant,  on 
attaining  twenty-one,  moved  to  dismiss  a  bill  filed  on  his  be- 
half, with  costs  to  be  paid  by  the  prochein  amy,  the  Court 
refused  to  make  the  order,  but  directed  the  bill  to  be  dismissed 
on  the  late  infant  plaintiff  giving  an  undertaking  to  pay  the 
costs  of  the  next  friend  (y). 

If,  however,  the  next  friend  of  an  infant  should  die  during 
the  minority  of  the  plaintiff,  who,  after  he  comes  of  age, 
should  take  no  step  in  the  cause,  and  the  defendant  should 
bring  the  cause  on  again,  and  procure  the  bill  to  be  dismissed; 
such  dismissal  must  be  without  costs,  because  the  plaintiff  not 
having  been  liable  to  costs  during  his  infancy,  and  never  hay- 
ing made  himself  responsible  by  taking  any  step  in  the  cause 


(t)  2  Mad.  468. 

(s)  Countess  of  Shelbume  v.  Ld. 
Inchiquin,  Amb.  398.  n. 

(t)  Prac.  Reg.  226. 

(u)  Moor.  42 ;  Prac.  Reg.  225 ; 
1  Fowler,  E.  P.  421. 

(x)  Cowp.  E.  P. 

(y)  It  is  apprehended  that  the 
Court  in  this  instance  meant  that 


the  infant  could  not  compel  tbe 
jirochein  amy  to  pay  the  costs.  The 
infant  not  bein^  answerable  for  the 
costs,  was  not  injured  by  the  insti- 
tution of  the  suit.  The  prochein  amy, 
therefore,  was  not  answerable  to  the 
iofaut,  but  only  to  the  defendant. 
Beames  on  Costs,  111,  n.  15. 


Infants. 
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after  attaining  twenty-one,  and  there  being  no  next  friend  to         9^  . 
be  responsible  for  them,  there  is  no  person  against  whom  the  f*^*^  Aimm^ 
Court  can  make  an  order  for  payment  of  costs.    This  point 
was  decided  by  Lord  King  in  Turner  y.  Turner  (z)  upon  a 
rehearing,  although,  on  the  former  hearing,  his  Lordship  was 
of  a  different  opinion  (a). 

In  that  case  the  prochein  amy,  if  living,  would,  of  course,  Of  the  f^vdiein 
Imto  been  liable  to  the  payment  of  the  costs  to  the  defendant,  J^^JiJj^'**^ 
the  general  rule  being  that  the  prochein  amy  shall  pay  the 
defendant's  costs  of  dismissing  the  plaintiff's  bill ;  and  so  if  a 
motion  is  made  on  behalf  of  an  infant  plaintiff  which  is  refused 
with  costs,  such  costs  must  be  paid  by  the  prochein  amy  (6). 

But  the  rule  that  vl  prochein  amy  is  to  be  liable  to  the  costs 
of  dismissing  a  bill,  or  of  an  unsuccessful  motion,  is  to  be  con- 
sidered only  with  reference  to  his  situation  with  regard  to  the 
defendant  in  the  cause.    For  the  Court  is  extremely  anxious  as  between  him 
to  encourage,  to  every  possible  extent,  whoever  will  stand  for-       the  defend- 
wird  in  the  character  of  prochein  amy  on  behalf  of  inlfiEtnts  (c), 
and  will  therefore,  wherever  it  can  be  done,  allow  the  next  of  hit  right  to 
friend  the  costs  of  any  proceeding  instituted  by  him  for  the  costs  out  of  the 
infiuit*s  benefit,  out  of  the  infant's  estate,  provided  he  appears     "  "««tate. 
to  have  acted  bond  fide  for  the  benefit  of  the  in&nt.    There-  Where  the  de- 
fore  where  a  suit  was  instituted  on  behalf  of  an  infant,  in  which  to"*'*"^^^^^^^, 
there  was  a  decree  made,  under  which  the  money  recovered  runTaway.^^^* 
was  brought  into  Court,  and  put  out  for  the  benefit  of  the  infant 
plaintiff,  and  the  defendant  was  ordered  to  pay  the  costs,  but 
ran  away ;  upon  a  motion  by  the  solicitor  of  the  plaintiff  (in 
which  the  father  who  was  the  prochein  amt^,  and  very  poor 
joined)  that  his  costs  might  be  paid  out  the  fund  in  Court, 
Lord  King  granted  the  motion,  but  with  some  reluctance 
And  in  another  case  when  a  supplemental  bill  had  been  filed  on  where  the  suit 
behalf  of  an  infant,  for  which  there  were  apparent  grounds,  but  jj 
which  was  eventually  dismissed  as  against  one  of  the  defendants 
with  costs,  which  were  paid  by  the  receiver  in  the  original 
cause ;  upon  a  petition  by  the  prochein  amy  to  be  allowed 
such  costs  out  of  the  infant's  estate  in  the  original  cause,  Lord 

(t)  1  Stra.  708.  (e)  Whiltaker  v.  Marlar,  1  Cox, 

(a)  2P.  Wms.  297.  286. 

(6)  Bttckly  V, Buckeridge,  1  Dick.      (d)  SUines  r.  Maddoi,  Mos.  119. 
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Persons  disqualified  from  suing  alone : 


Of         Hardwicke  made  the  order,  obeerving  that  the  next  friend  and 

Prochtm  Amm,       receiver  had  done  nothing  but  what  any  man  would  do  in 

his  own  case ;  and  that  though  it  had  turned  out  unfortunately, 

the  Court  would  not  say  that  they  ought  to  bear  the  costs ;  as 

if  they  were,  nobody  would  undertake  the  management  of  an 

estate  for  an  infant  (e). 

Reference  to  in-      It  is  to  be  observed,  that  in  the  above  case,  after  the  sup- 

qmrewhedier  plemental  bill  had  been  filed,  and  the  answer  had  come  in, 
suit  18  tor  m-  .     ,   ,  1  ,         ,  ^  1      1  .  . 

font's  benefit.     ^  application  had  been  made  on  the  part  of  the  plaintiff  in 

the  original  cause  to  refer  it  to  the  Master  to  inquire  whether 

it  was  for  the  benefit  of  the  infant  to  proceed  in  the  suit, 

upon  which  the  Master  had  reported  that  it  would  be  for  the 

benefit  of  the  infant  to  carry  it  on  against  all  the  defendants  ; 

and  that  in  pronouncing  his  judgment,  Lord  Hardwicke 

said  that  he  had  known  bills  to  establish  the  custom  of 

manors,  in  which  it  had  been  referred  to  the  Master  to  inquire 

whether  it  was  for  the  infant's  benefit  to  carry  it  on 

It  seems,  however,  from  the  case  of  Jones  v.  Powell  (^), 

before  referred  to,  that  applications  on  the  part  of  the  next 

friend  for  a  reference  to  the  Master  to  inquire  whether  a  suit 

which  such  firiend  has  instituted  was  for  the  infant's  benefit, 

Cannot  be  made  cannot  be  made  in  the  suit,  respecting  which  the  reference  is 
in  the  suit  Itself.         i..    u  .       ^  ^i.  t  •  x  ^  i  • 

sought ;  but  that  the  prochein  amy  must  carry  it  on  at  his 

own  risk,  which  appears  to  be  a  proper  restraint  to  prevent 
suits  of  this  description  from  being  rashly  undertaken ;  for  as 
on  the  one  hand  the  prochein  amy,  in  case  a  fund  should  be 
recovered  by  means  of  the  suit,  has,  through  his  solicitor's  lien 
for  his  costs  upon  that  fund  (A),  an  adequate  protection  from 
losing  the  charge  he  may  have  been  put  to  by  means  of  the 
suit,  so  the  risk  which  he  runs  of  losing  those  costs,  in  case 
the  suit  should  be  unsuccessful,  tends  to  make  persons  cau- 
tious in  undertaking  proceedings  of  this  nature  on  behalf 
of  infants  without  having  very  good  reason  for  anticipating  a 
successful  result. 

Not  deprived  of  It  is  to  be  observed,  however,  that  although  the  Court  will 
h«  nght  to  BO  for  encourage  persons  acting  fairly  or  hond  fide  to  institute 
proceedings  on  behalf  of  in&nts,  or  to  protect  them  when  it  is 

(«)  Taner  v.  Ivie,  2  Ves^.  {g)  2  Mer.  141. 

f)  Ibid.  4G0.  «  .  (h)  Staines  v.  Maddoz,  Mos.  819. 


Infants. 
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possible  00  to  do  from  all  costs  and  expenses  which  they  may  9^ 

incur  by  such  step,  a  protection  which  it  will  not  suffer  any  * 

degree  of  mistake  or  misapprehension  to  deprive  him  of  (t),  in  conBequence 

yet  if  it  shoold  turn  out  that  he  has  acted  from  improper  mo-  ^Mp^^e?. 

tiTes,  or  merely  to  answer  the  purposes  of  spleen,  the  principle  sion ; 

iriiich  guides  the  Court  in  encouraging  an  honest  prochein  amy^  ^^tled  kocotte 

t.  e.  the  anxiety  to  have  affairs  of  infants  properly  taken  care  if  the  suit  hai 

of,  will  inrolTo  a  dishonest  one  in  the  expenses  of  his  own  inttituted 

uPOin  improper 

proceeding  (A).  And  so  if  it  should  appear  that  in  the  case  of  motives, 
an  in£uity  due  diligence  has  not  been  exerted  to  acquire  a  pro-  or  due  diligence 
per  knowledge  of  the  facts  of  the  case,  and  the  bill  should  be 
dismissed  or  an  order  discharged  upon  facts,  which  though  not  the  hctA  of  the 
known  when  the  bill  was  filed  or  the  motion  nuule,  might  have 
been  known  if  proper  inquiry  had  been  made,  the  next  friend 
will  not  be  allowed  the  costs  out  of  the  infant's  estate  (/)• 
Thus  where  it  appeared  that  a  writ  of  Ne  exeat  Regno  had 
been  improperly  obtained  by  the  next  friend,  on  motion 
supported  by  the  affidavit  of  the  infant  plaintiff,  by  which 
the  infant,  who  was  of  the  age  of  eighteen  years,  swore  poei- 
tively  to  facts,  which  it  appeared  he  could  not  have  known 
bimself,  but  which  he  could  only  have  been  told  by  other  per- 
sons, the  Lord  Chancellor  (Lord  Thurlow)  discharged  the  order, 
tod  directed  that  the  prochein  amy  should  pay  the  costs  of 
obtaining  it  (m). 

There  appears  to  be  no  doubt  that  a  solicitor  conducting  a  Solicitor  has  a 

cause  on  the  part  of  an  infEtnt,  has  the  same  lien  upon,  the  i>en  upon  the 

1  .    ,      .  ,    ; .  1     ,  .  his 

money  recovered  m  the  smt  by  his  means,  and  at  his  expense,  cosu, 

as  he  has  in  the  case  of  an  adult  (n) ;  and  therefore  if  the  suit 

ii  successful,  the  prochein  amy  b  in  general  secure  from  being 

pat  to  any  charges  on  the  infant's  behalf.    But  it  seems  that  but  not  upon 

a  solicitor  who  obtains  possession  of  papers,  as  prochein  amy^  pape". 

has  not  any  lien  upon  them  by  virtue  of  such  possession  (o). 

It  is  said  that  where  a  legacy  is  given  to  an  infant,  the  tes-  of  the  costs  of 

tator  makes  it  necessary  to  come  into  this  Court  for  directions  suing  for  u> 

how  to  lay  it  out ;  and  that  therefore  such  an  application  ought 

to  be  considerd  as  an  incumbrance  on  the  estate  ;  and  that  the 

(t)  Whittaker  v.  Marlar,  1  Cos,  (m)  Roddam  v.  Hetherington,  6 

»6.  Ves.  91. 

(k)  Ibid.  (nS  Stunes o.  Maddox, Mos.  819. 

(/)  Pearce  o.  Pearee»  9  Ves.  548.  (o)  Montagu  on  Lien,  68. 
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Persons  disqualified  from  suing  alone  : 


Of         coeta  most  be  paid  oat  of  the  assets.    This  rale  was  acted  upcdk 
PrvcKein  Amii,       whapham  V.  Wingfield{p)y  by  Sir  W.  Grant,  who  said, 
that  if  the  testator  wishes  to  prevent  the  costs  of  such  a  suit 
from  coming  out  of  his  estate,  he  ought  to  give  the  legacy  to 
Not  in  future  to  a  trustee  for  the  infant        His  Honor,  however,  said  that  for 
SoSoi^s^oIuSr        ^^^x^  he  should  not  give  the  costs  in  such  a  case,  for 
since  the  late  Legacy  Act,  36  Geo.  3,  c.  52,  s.  32,  the  exe- 
cutor has  nothing  to  do  but,  under  that  Act,  to  pay  the  legacy 
into  Court,  and  then  he  has  done;  and  the  infiemt,  when  he 
comes  of  age,  may  petition  for  it.  Before  that  Act  an  executor 
could  not  safely  pay  an  infant's  legacy  without  a  decree, 
but  most  be  It  is  presumed  that  the  rale  above  laid  down  will  not  apply 

cutorl^&iwMr!*'  SO  as  to  prevent  an  infant  legatee  from  receiving  his  costs,  in 
case  he  is  obliged  to  file  a  bill  in  consequence  of  the  executor's 
omitting  to  avail  himself  of  the  Act  to  pay  the  money  into  Court, 
since  there  is  no  power  given  by  the  Act  by  which  the  executor 
can  be  compelled  to  pay  the  legacy  without  a  suit.  All  that 
Sir  W.  Grant's  dictum  can  mean  is,  that  the  expense  of  the 
suit  shall  not  be  thrown  upon  the  residuary  estate. 
^*  ^  ^"^^H  respect  to  the  right  of  the  next  friend  of  an  infant  to 

taxed  costs.  receive  anything  beyond  his  taxed  costs  out  of  a  general  fund, 
in  order  to  reimburse  him  for  any  extra  expense  he  may  have 
been  put  to,  some  difference  of  opinion  appears  to  have  existed 
between  Lord  Eldon  and  Sir  W.Grant.  In  Osborne  Y.Denne(r)j 
where  a  bill  had  been  filed  on  behalf  of  an  infetnt  legatee  and 
other  plaintiffs,  in  which  the  usual  decree  was  made,  and  the 
costs  ordered  to  be  taxed  and  paid  out  of  the  estate,  an  appli- 
cation was  made  to  the  Master  of  the  Rolls  on  behalf  of  the 
prochein  amy,  that  he  might  in  some  way  have  costs  beyond 
his  taxed  costs,  either  by  a  direction  to  have  them  taxed 
as  between  solicitor  and  client,  or  by  a  reference  to  the  Master 
to  see  what  extra  costs  he  had  been  put  to;  but  the  Master  of 
the  Rolls  refused  to  make  the  order,  saying  that  if  a  prochein 
amy  is  to  a  certainty  to  have  all  that  exceeds  the  taxed  costs, 
it  would  lead  him  to  be  very  careless.  But  in  Feams  v. 
Young  (s),  where  an  application  had  been  made  to  the  Lord 
Chancellor  for  the  costs  of  trustees,  as  between  solicitor  and 

(p)  Anon.  Mos.  6.  (r)  7  Ves.  424. 

(9)  4  Vet.  etc.  (s)  10  Yet.  164. 
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client,  his  LorcUhip  refused  to  make  such  an  order,  on  the  ground 
that  where  the  costs  of  a  trustee  are  directed  to  be  toxed, 
that  means  as  between  party  and  party,  not  in  the  larger  way, 
ilthongh  where  a  trustee,  in  the  ftir  execution  of  his  trust,  has 
expended  money  by  reasonably  and  properly  taking  opinions, 
and  procuring  directions  that  are  necessary  for  the  due  exe- 
cution of  his  trust,  he  is  entitled  not  only  to  his  costs,  but  also 
to  his  charges  and  expenses,  under  the  head  of  just  allowances. 

With  regard  to  an  infant,*'  his  Lordship  said,  this  requires 
great  connderatkmj  for  as  the  infant  himself  cannot  incur 
charges  and  expenses,  if  they  cannot  be  claimed  under  just 
allowances^  and  the  next  friend  is  to  beat  the  whole  expense 
of  the  infant  beyond  his  costs,  persons  will  deliberate  before 
tkey  accept  that  office. "  (/) 


Sect.  II. 

Idiots,  Lunatics  and  Persons  of  Weak  Minds,  Wiou  and 

Lunatics. 

It  has  been  before  observed,  that  although  in  certain  cases  gniu  on  their 

saits  on  behalf  of  idiots  or  lunatics  may  be  instituted  in  the  behalf  mot t  pro- 

fonn  of  informations  by  the  Attorney-general,  yet  the  proper  P^'^^     ^  ' 

course  of  proceeding  to  assert  their  rights  in  equity  is  by  bill. 

Bills  on  behalf  of  a  lunatic  are  usually  instituted  in  the  name  t  .1.  t 

in  the  name  of 

of  the  lunatic;  but  as  he  is  a  person  incapable  in  law  of  taking  the  Lunatic ; 
any  step  on  his  own  account,  he  sues  by  the  committee  of  his  jjj, 

estate,  who  is  responsible  for  the  conduct  of  the  suit.    The  mittee. 

lunatic,  however,  must  be  named  a  party,  as  well  in  a  bill  as  Lunatic  must 

in  an  information  on  hb  behalf,  imless  the  object  of  the  be  a  party, 

suit  be  to  avoid  some  transaction  entered  into  by  himself  on  "o°ai^id°hb*own 

ground  of  his  incapacity  at  the  time,  in  which  case,  it  acte. 
seems,  that  a  lunatic  ought  not  to  be  a  co-plaintiff,  because  case 

it  is  a  principle  of  law  that  no  man  can  be  heard  to  stul-  he  need  not  be 

tify  himself.    This  distinction  was  taken  in  the  case  of  the  *  P**^^* 
Attorney -general  v.    Woolrich  (a),   which  was  the  case 
of  a  bill,  in  the  nature  of  an  information,  filed  by  the 

(t)  Fearnsv.  Yonog,  lOVes.184. 
(a)  1  Cha.  Ca.  16S. 

VOL.  I.  I 
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Idiots  and 
Lunatics. 


But  if  made  a 
party,  it  is  no 
ground  of  de- 
murrer. 


Attorney-general,  for  the  benefit  of  a  lunatic,  to  obtain  the 
benefit  of  a  marriage  settlement  entered  into  by  him  before  his 
lunacy :  to  this  bill  the  defendant  demurred,  on  the  ground 
that  the  lunatic  waa  not  a  party  to  it,  and  the  demonrer 
was  allowed,  the  Lord  Keeper  (Bridgman)  declaring  it  was 
as  needful  to  make  the  lunatic  a  party,  where  a  suit  wmb 
on  his  behalf  as  an  infant ;  and  a  distinction  is  pointed  <mt 
by  the  reporter  between  that  case  and  the  preceding  case 
of  Smith  (c),  in  the  same  volume.  Smith's  case  was  to 
be  relieved  against  an  act  done  by  the  lunatic  in  assigning 
a  debt,  because  he  was  a  lunatic  at  the  time,  so  that  if  he  had 
been  a  party,  it  would  have  been  to  stultify  himself,  which  the 
law  does  not  admit  (d).  In  WoolricIiB  case  tlie  bill  was  to 
be  relieved  upon  a  marriage  settlement,  for  the  benefit  of  the 
lunatic  before  he  was  a  lunatic ;  so  that  he  being  a  party  to 
that  bill  did  not  tend  to  stultify  himself,  and  may  be  the  reason 
why  he  should  be  a  party  to  it ;  and  the  other  bill  tending  to 
stultify  himself,  may  be  a  reason  why  he  should  not  be  a  party 
to  it  (c)." 

It  is  to  be  observed,  however,  that  where  a  bill  is  brought 
by  a  lunatic  and  his  committee,  to  avoid  an  act  of  the  lunatic's 
on  the  ground  of  insanity,  a  demurrer,  on  the  ground  that  a 
lunatic  could  not  be  allowed  to  stultify  himself,  will  not  lie. 
This  was  decided  by  Lord  King  in  Ridler  v.  Ridler  in 
which  case  a  bill  was  brought  by  a  lunatic  and  his  committee, 
to  set  aside  a  settlement  which  had  been  obtained  from  him  by 
the  defendant  before  the  issuing  out  of  the  commission  of 
lunacy,  but  subsequently  to  the  time  when  by  the  commis- 
sion he  was  found  to  have  been  a  lunatic,  and  the  bill  charged 
several  acts  of  insanity  and  distraction  previous  to  the  making 
of  the  settlement  and  the  issuing  out  of  the  commission,  and 
charged  likewise  that  the  conunission  of  lunacy  was  still  in 
force.  To  this  bill  the  defendant  demurred,  on  the  ground  that  it 
was  against  a  known  maxim  of  law  that  any  person  should  be 
admitted  to  stultify  himself,  and  because  during  the  continuance 
of  the  lunacy  he  could  not  be  supposed  to  know  what  he  did  ; 


(c)  Attorney-general  t>.  Parkhurst,  (e)  Ridler  v.  Ridler,  1  Eq.  Ca. 
1  Cha.  Ca.  112.  Ab.  279. 

(d)  Vid§  Beverley's  Case,  4  Rep.       {J")  Ubi  suftra. 


IdiotSf  Lunaticiy 


US 


hat  the  Lord  Chancellor  overruled  the  demurrer,  and  said  that     Idiou  and 

the  rule  that  a  lunatic  should  not  be  admitted  to  excuse  himself  .  1""'»^'  ^ 

on  pretence  of  lunacjy  was  to  be  understood  of  acts  done  by  the 

lunatic  to  the  prejudice  of  others,  but  not  of  acts  done  by  him  to 

the  prejudice  of  himself;    Besides/'  his  Lordship  observed, 

"  here  the  committee  is  likewise  plaintiff,  and  the  several  charges 

of  lunacy  are  by  him  in  behalf  of  the  lunatic ;  and  it  has  been 

ilways  held,  that  the  defendant  must  answer  in  that  case." 

It  was  said  by  the  Lord  Keeper  Bridgman  in  the  case  of  Ad  idiot  Deed 

Attomey-generaly.  Woolrick^  above  referred  to,  that  the  reason  ^  t  luit  jorlu 

why  a  lunatic  is  required  to  be  a  party  to  a  suit  instituted  on  own  benefit. 

his  behalf,  is  because  he  may  recover  his  understanding,  and 

then  he  is  to  have  his  estate  in  his  own  disposition;  but 

that  it  is  otherwise  of  an  idiot,  from  which  it  seems  that  an 

idiot  is  not  a  necessary  party  to  a  suit  instituted  on  his  behalf. 

Bat  neither  an  idiot  nor  a  lunatic  can  institute  a  suit,  nor  can  The  committee 

one  be  instituted  on  their  behalf,  without  the  committee  being  a  }*^}^^ 

iiiDftUc  IS  a  ne- 

party,  either  as  a  co-plaintiff  or  as  a  defendant  {g) ;  and  there-  cessaiy  ptr^  to 
(ore,  where  the  committee  of  a  lunatic  filed  a  bill  on  behalf  of  jJ^^J^J^^** 
the  lunatic  without  making  himself  a  co-plaintiff.  Sir  Tho- 
mas Plumer,  M.R., decreed  the  case  to  stand  over,  with  liberty 
to  amend,  by  making  the  committee  a  co-plaintiff  {h) ;  and  in 
the  Bishop  of  London  v.  Nicholls  (i),  a  bill  for  tithes  by  the 
Bishop  and  sequestrator  during  the  incapacity  of  the  incum- 
bent, was  dismissed,  because  the  incumbent  and  his  com- 
mittee were  not  parties. 

If  a  person  exhibiting  a  bill  appear  upon  the  face  of  it  to  be  In  what  cases  a 
either  an  idiot  or  a  lunatic,  and  therefore  incapable  of  instituting  ^j^™**"^ 
1  suit  alone,  and  no  next  friend  or  committee  is  named  in  the  bill, 
the  defendant  may  demur  (A)  ;  but  if  the  incapacity  does  not 
appear  on  the  face  of  the  bill,  the  defendant  must  take  advantage 

of  it  by  plea  (/).  The  objection  arising  from  lunacy,  &c.  extends   a  Plea ; 

to  the  whole  bill ;  and  advantage  may  be  taken  of  it,  as  well  in  ^J^^^  °m  ^ell 
the  case  of  a  bill  for  discovery  merely,  as  in  the  case  of  a  bill  for  as^re^ef^ 
relief ;  for  the  defendant,  in  a  bill  of  discovery,  being  entitled 


(g)  Faller  v.  Lane,  1  Cha.  Ca.  19. 
(A)  Woolfryea  o.  Wool/ryes,  Rolls. 
Feh.17, 1824.  MSS. 
(i)  Bunb.lU. 


(k)  ICha.Ca.lO;  U.  Red.  153. 
4tb  ed. 

(/)  Lord  Red.  229  4th  ed. 
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Idiots  and 
Lunatics. 


If  a  plaintiff  is 
found  lunatic 
subsequent  to 
commencement 
of  suit ; 

or  if  committee 
d  ie  or  is  changed, 

supplemental 
bill  is  necessary. 


Consent  of  the 
Lord  Chancellor 
to  institution  of 
suit. 

Previous  refer- 
ence to  a  Master. 


Of  setting  a^ide 
contracts  by 
lunatics. 


to  costs,  after  a  fiill  answer,  as  a  matter  of  coarse,  would  l>e 
materially  injured  by  being  compelled  to  answer  such  a  bill 
by  a  person  whose  property  is  not  in  his  own  disposal,  and 
who  is  therefore  incapable  of  paying  the  costs  (m). 

If  the  plaintiff  become  a  lunatic  after  the  institution  of  a 
suit,  a  supplemental  bill  may  be  filed  in  the  joint  names  of  the 
lunatic  and  of  the  committee  of  his  estate,  which  will  answer 
the  same  purpose  as  a  bill  of  revivor  in  procuring  the  benefit 
of  former  proceedings  (n).  And  if  the  committee  of  a  lunatic's 
or  idiot's  estate  die,  after  a  suit  has  been  instituted  by  him  for 
the  benefit  of  the  idiot  or  lunatic,  and  a  new  committee  is 
appointed,  the  proper  way  of  continuing  the  suit  is  by  a  supple- 
mental bin  filed  by  the  idiot  or  lunatic  and  the  new  committee. 

A  committee  ought,  previously  to  instituting  a  suit  on  be- 
half of  an  idiot  or  lunatic,  to  obtain  the  sanction  of  the  Lord 
Chancellor  to  the  proceeding,  by  a  petition  under  the  conunis- 
sion  ;  and  it  is  usual  upon  such  petition  being  heard  to  refer  it 
to  the  Master  to  inquire  into  the  nature  of  the  right  or  interest 
of  the  idiot  or  lunatic  in  the  property  claimed,  and  to  certify 
whether  any  proceedings  should  be  adopted  for  recovering  it  or 
for  ascertaining  his  rights  (  o).  If  the  Master  reports  that  it 
will  be  proper  a  suit  should  be  instituted,  the  committee  will 
be  ordered,  in  the  name  and  on  behalf  of  the  lunatic,  to  file 
a  bill  in  Chancery,  or  to  take  such  other  proceedings  as  the 
nature  of  the  case  may  require  (p). 

It  may  be  observed  here,  that  the  Court  of  Chancery  will  not, 
as  a  matter  of  course,  interfere  to  set  aside  contracts  entered 
into  and  completed  by  a  lunatic,  without  fraud  in  the  parties 
dealing  with  him,  even  where  such  contracts  are  overreached 
by  the  inquisition  taken  in  lunacy,  and  may  be  void  at  law ;  but 
the  interference  of  the  Court  will  depend  very  much  upon  the 
circumstances  of  each  particular  case;  and  where  it  is  im- 
possible to  exercise  the  jurisdiction  in  favour  of  the  lunatic  so 
as  to  do  justice  to  the  other  party,  the  Court  will  refuse  relief, 


(m)  Lord  Red.  1 52, 4th  ed.  (o)  In  re  Reynolds,  Shelf  on  Lun. 

(n)  See  Brown  v,  Clark,  3  Wood-  417. 

desonLect.  378,  norw,  where  the  form  (p)  In  re  Webb;  In  re  Sir  T. 

of  such  a  bill  is  slated.  Smith  ;  In  re  Frank,  ibid.     " ' 


i 


Idiots,  Lunatics,  j-c. 


117 


and  leave  the  lunatic  to  his  remedy,  if  any,  at  law  (g).  It  seems  Wiois^  and 
also,  that  although  a  contract  is  entered  into  by  a  lunatic  ^ 
subsequent  to  the  date  from  which  he  is  found  by  the  inqui- 
sition to  have  become  lunatic,  yet  if  the  fact  of  his  being  a 
lanatic  at  the  time  of  the  contract  is  denied  by  the  defendant, 
tbe  establishment  of  that  fact  is  indispensably  necessary ;  and 
if  the  Court  has  any  doubt  upon  it,  it  will  direct  an  issue  to 
try  it  (r). 


Persons  of  full  age  but  who  are  incapable  of  acting  for  them-  Penons  of  weak 
•ehres,  though  neither  idiots  nor  lunatics,  have  been  permitted 
to  sue  fay  their  next  friend  without  the  intervention  of  the  Attor-  Amy. 
ney-general  {s) ;  and  it  seems,  that  if  a  bill  has  been  filed  in  the  g-]]  |,y  jq^. 
name  of  a  plaintiff  who,  at  the  time  of  filing  it,  is  in  a  state  of  becile  penoD 
mental  incapacity,  it  may,  on  motion,  be  taken  off  the  file(^).  t**^®^^**** 
If,  however,  a  suit  has  been  properly  instituted,  and  the  plain-  Senu  if  filed 
tiff  subsequently  becomes  imbecile,  that  circumstance  will  not 
be  a  sufficient  ground  for  taking  the  bill  off  the  file.  Thus, 
where  a  motion  was  made  on  the  part  of  the  defendant  to  take 
a  bill  off  the  file,  on  the  ground  of  the  plaintiff  having  been 
for  some  time  reduced  by  age  and  infirmity  to  a  state  of  mental 
imbecility,  which  rendered  her  incapable  of  instituting  a  suit ; 
but  the  circumstances  of  the  case  did  not,  in  the  opinion  of 
Lord  Eldon,  warrant  the  inference  that  at  the  time  of  filing 
tbe  bill  she  was  incompetent  to  authorise  the  proceeding,  and 
as  the  bill  appeared  to  be  a  proper  one  with  a  view  to  her  rights 
and  interests,  his  Lordship  thought,  that  as  the  suit  was  rightly 
commenced  and  the  further  prosecution  of  it  proper,  it  would, 
be  a  strong  step  even  to  stay  the  proceedings,  merely  because 
ber  state  of  mind  was  such  that  she  could  not  revoke  the  au- 
thority previously  given,  but  that  to  take  the  bill  off  the  file 
and  make  the  answer  waste  paper  could  not  be  done  (u). 

Shelf  on  Lun.  418.  othen,  in  Ch.  Dec.  1  Dec.  1 760.  Ditto 

Niell  o.  Morley,  9  Ves.  47S.  on  Supplem.  Bill,  4  Mar.  1779. 

(s)  Lord  Red.  23,  cites  Elizaheth  {t)  Wartnarby  o.  Wartnarby,  Jao. 

linmf,  a  person  deaf  and  dumb  by  ber  S77. 

next  (heod,  against  Witberly  and  (u)  Ibid. 
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Persons  disqualified  from  suing  alone : 


Sect.  III. 


KflTect  of 
Coverture. 


At  commoQ 
law; 

wife  cannot 
bring  an  action 
alone. 


Seem  where  the 
husband  is 
'civilUer  morhtui. 


transported  for 
life; 


or  attainted  and 
banished  by  Act 
of  i'arliament ; 


or  by  ordinary 
process ; 


or  where  hus- 
band 13  an  alien 
and  abroad. 


Married  Women, 

By  marriage  the  husband  and  wife  become  as  one  person  in 
law,  and  upon  this  union  depends  all  the  legal  and  equitable 
ri^ts  and  disabilities,  which  either  of  them  acquires  or  incurs 
by  the  intermarriage.  One  of  the  consequences  of  this  tmfty  of 
existence  and  interest  between  the  husband  and  wife  is,  that  at 
conmion  law  a  married  woman  cannot,  in  any  case  during  the 
continuance  of  her  coverture,  institute  a  suit  alone ;  therefolne^ 
whenever  it  is  necessary  to  apply  to  a  judicial  tribunal  respect* 
ing  her  rights,  the  proceeding  must  be  commenced  and  carried 
on  in  their  joint  names.  This  rule  is  invariable  in  courts  of 
ordinary  jurisdiction,  unless  when  the  husband  can  be  con* 
sidered  as  civiliter  mortuus,  in  which  case  the  wife  is  looked 
upon  as  restored  to  her  rights  and  capacity  as  a  feme  sole^  and 
may  sue  alone. 

With  respect  to  what  is  called  a  civil  death  in  law.  Lord 
Coke  says  that  a  deportation  for  ever  into  a  foreign  laadi 
like  to  a  profession,  is  a  civil  death,  and  that  in  such  cases  this 
wife  may  bring  an  action,  or  may  be  impleaded  during  the 
natural  life  of  her  husband ;  and  so,  if  by  ^n  Act  of  Pariia- 
ment  the  husband  be  attainted  of  treason  or  felony,  and  saving 
his  life  is  banished  for  ever,  this  is  a  civil  death,  and  the  wife 
may  sue  as  a  feme  sole  ;  but  if  the  husband  have  judgment  to 
be  exiled  but  for  a  time,  which  some  call  a  relegation^  this  is 
no  civil  death  (a). 

At  law  also,  every  person  who  is  attainted  by  ordinary 
process  of  high  treason,  petit  treason,  or  felony,  is  dis- 
abled to  bring  any  action,  for  he  is  extra  legem  posiiuSy 
and  is  accounted  in  law  civiliter  mortuus{b);  and  where 
the  husband  is  an  alien,  and  has  left  this  kingdom,  or 
has  never  been  in  tliis  country,  the  wife  may  during  such 
absence  sue  alone  (c),  although  in  ordinary  cases  the  ab" 


(a)  Co.  Lit.  132. 

(b)  AT.  R.  361  i  2B.&P.  165; 
4  Ksp.  Rep.  27  ;  1  Selw.  N.P.  G  ed. 
628;  Cro.  Car.  619,  145  :  Bac.  Ab. 
tit.  Bar.  &  Ftmc  [M  ] .  9  East,  472. 


(r)  2  Ksp.  554,  687  ;  1  B.  &  P. 
357;  2  B.  &  P.  226;  1  N.  R.80; 
1 1  Kast.  301 ;  3  Camp.  123 ;  5  T.  R. 
679, 682. 
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sence  of  the  husband  affords  no  ground  for  a  wife's  pro-  Effect  of 
reeding*  separately  (rf).    In  these  respects  Courts  of  Equity  ^''erture. 


mamage. 


follow  the  rules  of  law.    Thus  it  has  been  held  in  equity,  Rules  of  Law 

that  where  a  husband  has  been  banished  for  life  by  Act  of  ^^"^^ 

Parliament,  the  wife  may  in  all  things  act  as  a  feme  sole, 

IS  if  her  husband  were  dead,  and  that  the  necessity  of  the 

case  requires  that  she  should  have  such  power  (e)  ;  and  where 

a  husband  was  attainted  of  felony  and  pardoned  on  condition 

of  transportation,  and  afterwards  the  wife  became  entitled  to 

some  personal  estate  as  orphan  to  a  freeman  of  London,  such 

personal  estate  was  decreed  to  the  wife  as  a  feme  sole  {f). 

In  equity,  however,  as  well  as  at  law,  the  general  rule  which  Married  woman 

requires  the  husband  to  be  joined  in  a  suit  respecting  the  rights  out  her  husband" 

of  his  wife,  prevails,  except  under  particular  circumstances,  except  under 

which  will  be  hereafter  pointed  out ;  but  at  law,  there  exists  a  JumIm.^'*''"* 

distinction  between  actions  for  property  which  has  accrued  to  Distinction  at 

the  wife  before  marriasre,  and  actions  for  property  which  has  betweea 
A        T      ,  .  *   1.   .     .1  personal  pro 

come  to  her  afterwards,  which  distmction  does  not  appear  to  perty  acciued 

prevail  in  equity.  For  with  respect  to  such  debts  and  other  ^^^^  «nd  after 
ckases  in  action  as  belong  to  the  wife  and  continue  unal- 
tered, since  the  husband  cannot  disagree  to  her  interest  in 
them,  and  as  he  has  only  a  qualified  right  to  possess  them,  by 
reducing  them  into  possession  during  her  life  ;  he  is  unable 
to  maintain  an  action  for  such  property  without  making  his 
wife  a  party  (z/);  but  for  all  personal  estate  which  accrues  to 
the  wife,  or  to  the  husband  and  wife  jointly  during  marriage, 
and  for  all  covenants  made  or  entered  into  with  them  during  that 
period,  the  husband  may,  at  law,  commence  proceedings  in  his 
own  name ;  because  the  right  of  action  having  accrued  after 
marriage,  the  husband  may  disagree  as  to  his  wife's  interest  and 
make  his  own  absolute,  an  intention  to  do  which  he  manifests  in 
bringing  an  action  in  his  own  name,  when  it  might  have  been 
commenced  in  the  name  of  both  of  them  (h) :  and  in  such  case, 
it  has  been  held,  that  if  the  husband  recover  a  judgment  for 
a  debt  due  to  the  wife,  and  die  before  execution,  his  personal 

(d)  II  East,  SOI.  Wms.  S7. 

(e)  C<mntes8ofPortlando.Prod^'ers,  (g)  1  Roper  on  Husband  and 
2  Vem.  104 ;  S.  C.  £q.  Ca.  Ab.  171,  Wi&,  211,  and  the  cases  there  cited 
PI.  I.  riotit. 

(/)  NcwBome  v,  Bowyer,  8  P.  (*)  Ibid.  210. 
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Joinder  of  IIus-  representative  will  be  entitled  to  the  benefit  of  it,  and  not  the 
band  and  Wife.  ^^^^  fj.j^^  distinction  above  pointed  out  does  not,  however, 
Does  nut  apply  as  has  been  stated,  appear  to  exist  in  Conrts  of  Equity,  where 
in  Kquity.  seems  necessary  that  in  all  cases  where  the  property  sought 

Wife  must  in  to  be  recovered  is  the  property  of  the  wife,  she  should  be  a  party 
all  casM  be^a^  ^^'P^^^*^^^^  ^'^^^  husband,  whether  the  right  to  the  property 
fur  her  own  accrued  before  or  after  marriage.  Thus  in  Clarke  v.  Lord 
estate.  Angier^k),  where  a  legacy  was  given  to  a  feme  whibt  she  was 

covert,  and  the  husband  without  her  exhibited  a  bill  for  it,  to 
which  the  defendant  demurred,  on  the  ground  that  the  wife 
ought  to  have  been  joined  in  the  suit,  the  demurrer  was  al- 
lowed (/);  and  the  Court  has  even  gone  the  length  of  granting 
an  injunction  to  stay  proceedings  in  the  Ecclesiastical  Court, 
in  a  suit  instituted  there  by  a  husband  alone,  to  obtain  a  legacy 
bequeathed  to  his  wife  (m). 
Money  belong-      The  ground  upon  which  Courts  of  Equity  require  the 
ing  to  a  mamed  ^jf^       \^  joined  as  co-plaintiflf  with  her  husband  in  suits 
out  of  Court      relating  to  her  own  property  is,  the  parental  care  which  such 
without  her       Courts  exercise  over  those  individuals  who  are  not  in  a  situa- 
tion to  take  care  of  their  own  rights ;  and  as  it  is  presumed 
that  a  father  would  not  marry  his  daughter  without  insisting 
upon  some  settlement  upon  her,  so  those  Courts,  standing  in 
loco  parentis,  will  not  suflfer  a  husband  to  take  a  wife's  portion 
until  he  has  agreed  to  make  a  reasonable  provision  for  her  (it), 
or  till  it  has  given  the  wife  an 'opportunity  of  making  her  elec- 
tion, whether  the  property  shall  go  to  her  husband  or  shall  be 
made  the  subject  of  a  settlement  upon  her  and  her  children. 

(i)  Oglander  v.  Batson,  1  Vem.  legal  choie  inaction,  accrued  to  the 

396  Garforth  v.  Bradley,  2  Ves.677.  wife  after  marriage,  and  for  which  the 

{k)  2  Freeman,  160;  1  Cha.  Ca.  husband  might,  at  law,  maintain  a 

61  ;  Nels.  78.  suit  alone,  but  is  obliged  to  resort  to 

(/)  Vide  etiam  Blount  v,  Bestland,  a  Court  of  Equity  for  the  purpose  of 

5  Ves.  515.  removing  some  legal  impeaimeots,  or 

(m)  Anon.  1  Atk.  491 ;  Meales  v.  of  obtaining  the  benefit  of  an  account. 

Meales.  5  Ves.  517,  note.  From  what  With  great  deference,  however,  to  so 

was  said  by  the  Master  of  the  Rolls  in  high  an  authority,  it  is  submitted,  that 

Carr  v.  Tniflor,  10  Ves.  580,  some  such  a  distinction  does  not  exist,  since 

doubt  appears  to  have  existed  in  his  the  right  of  a  wife  to  a  settlement. 

Honor's  mind  as  to  the  application  of  which  is  the  foundation  of  the  rule 

the  lule  which  requires  a  wife  to  be  which  requires  the  wife  to  be  joined, 

joined  in  all  suits  instituted  by  her  applies  to  all  cases  where  the  wife's 

husband  for  the  recovery  of  her  pro-  estate  is  concerned,  whether  legal  or 

perty,  to  cases  where  the  property  equitable, 
sought  to  be  recovered  is  merely  a      (n)  2  Atk.  420. 
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Upon  this  prindple  it  is,  that  wherd  a  sum  of  money  is  declared  Of  Wife's  con- 

hj  the  decree  or  order  of  the  Conrt  to  belong  to  a  married  JJ^J^^^^"* 

iromany  the  Court  will  not  snflfer  it  to  be  paid  over  to  the  io  Court  to  her 

hoabaad  till  the  wife  has  been  examined  apart  from  him,  to 

ascertain  whether  snch  payment  is  to  be  made  by  her  consent,  or 

whether  she  is  willing  to  hare  a  settlement  of  the  money  made 

upon  her  and  her  children  (o).  It  is  therefore  the  constant  prac-  Practice  as  to 

tice  of  the  Court,  where  the  object  of  the  suit  or  of  an  inter*  ^'"og  wife** 

consent, 

locutory  application  is  money  or  stock  belonging  to  a  married 
woman,  if  the  wife  be  resident  in  town,  for  the  judge,  to  whom  ^j,^^  ^y^^ 
the  application  is  made,  to  take  her  examination  in  Court  apart  residratiotown; 
from  her  husband  at  the  time  when  the  order  for  payment  is 
pronounced  (/?).    If  the  woman  be  resident  in  the  country,  a  in  the  country, 
ccmimission  will  be  directed  to  commissioners  for  the  purpose  of 
taking  her  examination  (9),  and  the  order  for  this  commission  Oiderforaeom- 
nay  be  either  inserted  in  the  decree,  or  made  the  subject  of  a 
distinct  order  upon  motion  or  petition  (r).  Under  such  commis-  how  executed, 
•ion  the  married  woman  is  to  be  examined  l^the  commissioners, 
or  such  number  of  them  as  are  mentioned  in  the  commission, 
separate  and  impart  from  her  husband ;  and  her  examination 
most  be  taken  down  in  writing  and  signed  by  her  and  the 
coimnissioners,  who  then  certify  to  the  Court  the  execution 
by  them  of  the  commission.   Upon  this  being  done,  the  com- 
miision,  with  the  certificate  and  examination,  is  returned  to 
the  Court  by  the  commissioners,  and  in  the  subsequent  appli- 
cation to  the  Court  to  have  the  money  paid  to  the  husband 
agreeably  to  the  wife's  consent,  the  signatures  of  the  com- 
missioners to  the  certificate  and  examination,  and  of  the  wife 
to  the  latter,  must  be  verified  by  affidavit  («). 

Where  the  wife  is  resident  abroad,  a  similar  commission  to  Where  wife  is 
take  her  consent  will  be  directed  to  persons  resident  there  (0- 
In  Minet  t.  Hyde  («)  the  order  was,  that  she  should  appear 

(0)  Elliot  V,  Coidell,  6  Mad.  156.  257 ;  and  for  a  return  by  commis- 

(p)  For  a  decree  for  payment  to  sioners  to  ditto,  vi(i»  ib.  258,  and 

bosband  on  consent  of  wife  given  in  Tasburgh's  case,  1  V.  &  B.  507. 
Court,  vide  Seton  on  Decrees,  255.      (j)  lNewl.384i  Tasburgh's  case, 

For  an  order  for  ditto,  vide  Hand's  1  V.  &  B.  507. 
Practice,  21S.  (<)  Parsons  v.  Dunne,  2  Ves.  60. 

(q)  1  Newl.  38S.  fiourdillon  v.  Adair,  S  Bro.  237. 

(r)  Grant's  Practice,  867.   For  a      (it)  2  Bro.  C.  C.  603. 
precedent  of  snch  an  order,  vide  8etoo, 
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Of  Wife's  OOD- 

sent  to  pajrment 
of  her  Monev  to 
her  Husband. 


Wife's  consent^ 
where  not  re- 
quired. 


Of  the  affidavit 
that  there  is  no 
settlement. 
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before  some  of  the  plaintiffs  and  a  magistrate  of  Breda,  to  be 
privately  examined  as  to  her  consent,  such  examination  to  be 
in  writing  in  the  French  or  German  language,  and  to  be  signed 
by  her,  and  attested  hj  notaries  public,  whose  certificate 
thereof  was  also  to  be  in  writing  either  in  the  French  or  Germaa 
language.  It  was  also  ordered  that  such  signing  and  certificate 
should  be  verified  by  the  affidavit  of  some  credible  witneasea 
either  in  the  German  or  French  language,  before  a  proper 
magistrate  of  Leyden  aforesaid;  and  that  the  examiaatiott, 
certificate,  and  affidavit,  should  be  translated  from  the  Ian* 
guage  in  which  they  should  be  taken  into  the  English  lan- 
guage, by  T.  A.  &  R.  R.  of  London,  notaries  public,  or  eitlier 
of  them ;  and  that  such  of  them  as  should  translate  the  same 
should  he  sworn  to  the  truth  of  such  translation (x). 

It  seems  that  where  a  wife*s  consent  has  been  already  givto 
upon  her  examination  before  another  competent  tribunal,  she 
need  not  be  again  examined  in  a  Court  of  Equity ;  thus,  in 
Campbell  v.  French  (^),  Lord  Lougliborough  did  not  think 
it  necessary  to  issue  a  commission  to  take  the  examination 
of  a  married  woman  residing  in  America,  as  she  appeared 
to  have  been  examined  under  a  commission  issued  by  the 
Government  of  Virginia,  and  had  consented  to  a  power  of 
attorney  to  receive  the  legacy  which  had  been  executed 
by  her  husband.  And  so  it  has  been  held,  that  whetrs  a 
married  woman  is  entitled  to  a  share  of  money  arising 
from  the  sale  or  mortgage  of  an  estate  which  has  been  mort- 
gaged or  sold,  and  in  order  to  effect  such  sale  or  mortgage  she 
has  joined  in  levying  a  fine  of  her  share,  and  for  that  pniposs 
has  undergone  the  usual  examination  in  the  court  where  such 
fine  has  been  levied,  she  will  be  barred,  by  the  fine,  of  her 
equity  for  a  settlement  (z). 

It  may  be  observed  here,  that  all  applications  for  payment 
to  the  husband  of  money  belonging  to  the  wife,  with  the  con- 
sent of  the  wife,  must  be  supported  by  an  affidavit  that  there 
is  no  settlement  on  the  marriage,  or  that  it  does  not  affect 
the  fund  (a).    The  Court  also  will  not  take  the  consent  of  the 


(t)  Ibid.   Ed.  Belt.  p.  662.  N.  1,      (y)  8  Ves.  821. 
vide  etiam  rarsons  r,  Dunne,  Bell's      (z)  May  v.  Roper,  4  Sim.  860. 
Suppl.  to  Ves.  276.  (a}Mioctv.Hyde,2Bro.  C.C.66S. 
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till  the  amount  of  the  fund  ig  ascertained  (c) :  nor  will      Wif«*s  con* 

sent  to  payment 

it  direct  the  pajment  where  only  part  ia  ascertained,  if  any  of  her  Monev  to 

part  remains  unascertained  (d).  her  Husband.  ^ 

Formerly,  where  the  sum  exceeded  100/.,  the  consent  of  Not  necessary 

the  wife  could  not  be  dispensed  with  (e),  but  now,  where  the  ^^J^ 

sum  is  under  200  /.,  or  produces  less  than  10  /.  a-year,  consent  10^  per  annum. 

will  be  dispensed  with(/);  and  in  Foden      Finney  {g), 

where  the  wife's  money  in  Court  did  not  amount  to  200/.,  it 

was  ordered  to  be  paid  to  the  husband,  though  the  wife  had 

been  deserted  by  him,  and  opposed  the  application. 

It  may  be  motioned  in  this  place,  that  where  a  sum  of  Where  husband 

»  01  unsound 

Stock  was  be^eathed  to  a  married  woman,  whose  husband  was  of  mind,  dividends 
onaoond  mind,  though  no  commission  of  lunacy  had  been  issued  ^^^^J^^^^ 
against  him,  the  Court,  on  a  bill  filed  on  behalf  of  the  husband  paid  to  wife, 
and  wife  for  payment  of  the  legacy,  ordered  the  fund  to  be 
transferred  into  Court  to  the  joint  account  of  the  plaintiffii, 
and  afterwards,  in  consideration  of  their  poverty,  made  an 
Older  apon  petition,  that  the  dividends  to  become  due,  amount- 
ing to  20/.  per  annum,  should  be  paid  to  the  wife  on  her  sole 
receipt,  or  to  her  solicitor,  he  undertaking  to  pay  them  over  to 
the  wife  (A). 

By  an  order  of  the  16th  Feb.  1816  it  is  directed  that  Effect  of  the 
where  any  sum  is  ordered  to  be  paid,  or  is  reported  to  be  due  ™o™^lfter* 
to  an  unmarried  woman,  in  case  of  her  marriage  before  payment,  money  reported 
where  the  sum  does  not  amount  to  200  /. ,  or  to  the  simi  of  10  /.  in 
annual  payments,  upon  affidavit  of  the  husband  and  wife  stating 
such  marriage,  and  that  no  settlement  or  agreement  for  a  settle- 
ment has  been  made  affecting  or  relating  to  such  sum,  the  Ac- 
countant-general may  make  his  draft  for  such  money,  payable 
either  to  the  wife  or  to  the  husband.  But  in  such  a  case  where 
the  sum  in  Court  amounts  to  200  /.  and  upwards,  the  money 
cannot  be  paid  out  without  an  application  to  the  Court,  which 
also  must  be  supported  by  an  affidavit  from  the  party  that  the 
money  has  not  been  the  subject  of  settlement  (k).    This  re- 

(e)  Sperling  v.  Rochfort,  8  Ves.  (/)  Elworthy  v,   Wickstead,  1 

178 ;  VVoollands  o.  Crowcher,  12Ves.  J.  &  W.  69. 

178  ;  Jcmegan  v,  Baxter,  6  Mad.  S2.  (g)  4  Russ.  428. 

00  Godber  v.  Laurie.  10  Pri.  152.  (h)  Steed  v.  Galley,  2  M.  6c  K. 52 

(#)  Bouidillon  v.  Adair,  3  Bro.  (i)  Dcarae's  Ord.  404 

237.  (fc)  Hough  V.  Ryltv,  2  Cox.  157. 
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Of  Wife's  con-  striction,  however,  applies  only  to  applications  for  the  capital, 
of^eHvKoSr^to       where  the  interest  only  of  a  fiind  is  ordered  to  he  paid  to  a 
her  HmUnd.     single  woman  who  afterwards  marries,  the  Accountant-general 
*       ^       '  may,  eren  where  the  amount  exceeds  10  /.  per  annum,  continue 
to  make  the  payments  to  the  hushand ;  but  in  such  case  also  it 
is  necessary,  that  besides  the  usual  affidavit  of  the  marriage 
and  identity  of  the  party,  there  should  be  an  affidavit  that  there 
was  no  settlement  or  agreement  for  a  settlement  (J). 
If  wife  coMent,     The  wife,  as  we  have  seen,  may,  upon  her  examination  in 
notpreve^^      Court  or  before  commissioners,  waive  her  right  to  a  settle- 
ftind  from  being  ment  altogether,  and  give  the  property  to  her  husband.  In 
Eu8bau[id^^  /?ar^c  Higham{m),  however,  Lord  Hardwicke  appears  to. 

have  considered  himself  entitled  to  object  to  the  whole  fond 
being  paid  over  to  the  husband,  who  was  in  trade,  even 
though  the  wife  consented.  But  in  Willats  v.  Cay  (n)  where 
the  wife  had  appeared  in  Court,  and  being  examined  desired  that 
the  whole  money  might  be  paid  to  her  husband,  the  Master  of 
the  Rolls,  although  the  parties  had  married  without  the  con- 
sent of  the  wife's  relations,  and  the  husband  appeared  to  be 
insolvent,  refused  to  refer  it  to  the  Master  to  consider  a 
scheme  for  securing  a  provision  for  the  wife,  observing,  that  it 
was  never  done  unless  circumstances  of  fraud  or  of  compulsion 
unle.  s  there  aie  on  the  part  of  the  husband  appeared  ;  and  that  a  wife  might 
of7raud*&cr  ^  dispose  of  her  personal  estate,  over  which  she  has 
an  absolute  control,  as  of  real  estate,  which  she  might  do  by 
joining  in  a  fine  with  her  husband  (o). 

Wife's  consent  ^jit  although  a  wife  may  consent  to  waive  her  equity  for  a 
can  only  be  ,  /.  .      .  ,  , 

taken  where  the  settlement  out  of  her  mimediate  personal  property,  yet  where 

right  to  the  pro-  property  has  been  settled  to  her  use  for  life,  and  after  her 
perty  is  imme-  *• 

diate ;  death  to  such  persons  as  she  should  appoint  by  will,  and  in 

default  of  appointment  to  her  executors,  &c.,  she  cannot,  in 
her  lifetime  consent  that  the  property  should  be  given  to  her 
husband 

(I)  Clayton  v.  Gresham,  lOVes.   700;  Parsons  o.  Dunne,  2  Ves.60; 

289.  Anon.  2  Ves.  671 ;  Minet  v.  Hyde, 

(m)  2  Ves.  679.  2  Bro.  C.  C.  66$ ;  Dimmoch  r.  At- 

(n)  2  Atk.  67.  kinson,  8  Bro.  195 ;  EUis  v.  Atkin- 

(o;  Fu/«  acc.   Milner  v.  Colmer,   son,ib.665;  Hoodv.Burlton,4Bro. 

S  P.  Wms.  642  ;  Lanoy  v.  Athol.  2   C.  C.  121. 

Atk  448 ;  Oldham  «.  Hughes,  2  Atk.  (  p)  Socket  v.  Wray.  2  Atk.  6,  n. 
452 ;  Hearle     Greenbank,  3  Alk. 
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The  rale  of  the  Court  appears  to  be,  that  the  wife  can  only  Of  Wife's  con-* 

eonsent  to  depart  with  that  interest  which  is  the  creature  of  Jlnier^lKjiw  to 

a  Court  of  Equity ;  Viz.  the  right  which  she  has  in  a  Court  of  ber  Husband. 

Equity  to  claim  a  provision  by  way  of  settlement  on  herself 

and  children,  out  of  the  property  which  at  law  the  husband 

could  take  possession  of  in  her  right.  This  equity  arises  upon 

the  huflband^s  legal  right  to  present  possession ;  and  the  prin-  and  bas  no  ap- 

ciple  has  no  application  to  a  remainder  or  reversion,  which  can  I^icatioii  to  a 

Temauider  or 

only  be  passed  to  the  husband  when  it  falls  into  possession,  imnion. 
Upon  this  ground  a  petition,  which  had  for  its  object  the  pay- 
ment to  the  husband  of  a  sum  of  money  to  which  the  wife 
was  entitled  in  reversbn  after  the  death  of  her  mother,  was 
refused  by  Sir  J.  Leach,  V.  C.  (9),  his  Honor  observing,  that 
if  a  wife  by  her  consent  could  pass  a  remainder  or  reversion  in 
personal  property  to  the  husband,  she  would  not  only  part  with 
a  future  possible  equity,  but  with  her  chance  of  possessing  the 
whole  property  by  surviving  her  husband.  "  A  Court  of 
Equity,"  his  Honor  observed,  ''interferes  to  protect  the 
property  of  the  wife  iigainst  the  leg^  rights  of  the  husband, 
and  will  never  lend  itself  as  an  instrument  to  enable  the  hus- 
band to  acquire  a  right  in  the  wife's  personal  property  which 
he  can  by  no  means  acquire  at  law. 

The  same  principle  was  acted  upon  by  the  Court  in  Richards 
V.  Chambers  (r),  and  in  Ritchie  v.  Broadbent{s).  In  Howard 
V.  Damiani  (^),  however,  a  different  order  appears  to  have  been 
made  by  Sir  William  Grant,  M.  R.,  but  that  was  a  mere 
order  made  by  consent,  and  according  to  the  opinion  of 
Lord  Lyndhurst  in  Honor  v.  Morton ;«),  not  to  be  relied  upon. 
In  Macarmick  v.  Bulleriy},  however.  Lord  Kenyon,  M.R.,  Unless wbere 

made  an  order,  upon  the  consent  of  a  married  woman  given  in  ^^^^  ^5  P®^®' 

of  appointment. 

Court,  for  the  payment  of  trust-money  to  her  husband,  which  tetnbU, 
appears  to  be  completely  at  variance  with  the  rule  laid  down 
in  the  cases  just  cited.    In  that  case,  on  the  marriage  of  the 
plaintiff,  a  sum  of  9,000  L  had  been  vested  in  trustees  upon 
trust  to  pay  the  interest  to  the  husband  for  life,  and  after  his 


(q)  Pickaidv.Hoberts,  3Mad.384.  175  ;  ib.  458,  n. 
(r)  10  Vcs.  680.  (t)  2  Jac.  &  W.  258,  n. 

(0  2  Jac.  &  W.  450 ;  Vide  ttiam      («)  3  Russell,  C3. 
Wooiiaods  V.  Crowcher,  12  Ves.      (v)  1  Cox,  357. 


Persons  disqualified  from  suing  alone : 

Of  VVife'f  con-  death  to  the  wife  for  life,  and  upon  the  death  of  the  tor- 
seat  to  payment 

of  her  Monev  to  ^^o^  to  pay  the  principal  to  such  persons  as  such  survivor 

herHusbaDd.     should  du^ct ;  but  the  husband  hairing  occasion  for  the 

money,  joined  with  the  wife  in  executing  a  deed-poU, 

whereby  they  appointed  the  money  immediately  to  the  hus^ 

band,  and  upon  personal  examination  of  the  wife  in  Court,  the 

trustees  were  directed  to  pay  the  money  to  the  husband,  and 

Or  under  tenant  to  deliver  up  the  settlement  to  be  cancelled.  In  a  recent 
in  tail.  Act  ,       ^  .  .  .  , 

7  Geo.  4,  c. 45.  where  a  feme  covert  was  tenant  ,  m  tail  m  remainder 

aflter  a  subsistmg  life  estate  of  money  to  be  laid  out  in  land, 
it  was  held  by  Sir  J.  Leach,  M.R.,  that  she  could  by 
an  arrangement  with  the  tenant  for  life,  and  on  a  private  exa- 
mination under  the  7  Geo.  4,  c.  45,  consent  to  the  payment 
of  a  portion  of  the  money  to  the  husband  {w).  But  that  the 
Act,  it  is  to  be  remarked,  gives  to  the  tenant  in  tail  in  re- 
mainder an  immediate  right  to  apply,  in  concurrence  with  the 
tenant  for  life,  for  the  payment  of  the  money  out  of  Court,  so 
that  the  order  so  made  under  the  Act  is  not  at  variance  with 
the  rule  above  noticed,  that  the  wife  can  only  consent  to  de- 
part with  that  which  the  husband,  in  her  ri^t,  has  an  imme- 
diate right  to  reduce  into  possession. 
Wife's  exami-        Where  property  is  settled  to  the  separate  use  of  a  married 
Sr**  M©d  with'^  woman,  her  examination  in  Court  is  not  necessary  in  order  to 
where  she  has'a  pass  her  interest  to  a  purchaser.    The  principle  upon  which 
separateestate.  ^  founded  is  that  she  is,  as  to  that  property,  a  feme 

sole,  and  as  such  has  a  disposing  power  over  it ;  and  it  applies  as 
much  to  reversionary  property  as  to  property  in  possession  (x). 
Upon  the  same  principle,  where  a  married  woman  to  whom  an 
annuity  was  bequeathed  for  her  separate  use,  joined  with  her 
husband  in  assigning  part  of  it  for  a  valuable  consideration, 
and  she,  the  husband,  and  the  purchaser,  afterwards  filed  a 
bill  against  the  executors  of  the  testator  under  whom  the  an- 
nuity is  claimed,  a  doubt  having  occurred  whether  in  such  a 
case  a  decree  could  be  taken  by  consent ;  the  Master  of  the 
Rolls  was  of  opinion  that  it  could,  and  directed  the  decree 
to  be  drawn  up  accordingly  (y). 

But  although  where  property  has  been  settled  to  the  sepa- 


(w)  In  re  SilcockV  Est.  3  Russ.  (x)  Slurgis  v.  Corp,lJVes.  190. 
360.  (y)  Stiason  v,  Ashley,  5  Russ.  4. 
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rmte  use  of  a  married  woman,  the  Court  will  gire  eflfect  to  her  Of  Wife*s  con. 

alieiiation  of  snch  property,  in  the  same  mamier  that  it  gives  ^bJl^Mo^n^ 

eflbct  to  an  alienation  by  a  feme  sole^  the  mle  does  not  ex-  her  Husband. 

tend  to  trifnactionH  with  her  husband,  which  are  looked  upon 

'  .    except  in  trans- 

by  the  Court  with  considerable  jealousy,  so  much  so,  that  it  is  actions  with 
very  constantly  the  course  where  the  trustees  have  obliged  the  husband, 
party  to  come  to  the  Court,  not  to  establish  a  deed  between 
the  husband  and  wife  disposing  of  the  separate  estate  of  the 
wife,  without  the  actual  presence  of  the  wife. 

Upon  this  principle  the  order  in  Gullan  v.  Trimbey  (z)  ap- 
pears to  have  been  made.  In  that  case  a  sum  of  money  had 
been  bequeathed  to  a  married  woman,  to  be  laid  out  by  trus- 
tees in  the  purchase  of  an  annuity  for  her  life,  to  be  settled  to 
her  separate  use,  but  the  testator's  estate  not  being  sufficient 
to  pay  the  whole  legacy,  a  smaller  sum  was  apportioned  to 
the  legatee,  and  a  petition  was  presented  by  the  legatee  and 
her  husband,  praying  that  the  money  might  be  paid  to  him, 
and  an  order  to  that  effect  was  made,  but  not  till  the  consent 
of  the  wife  had  been  taken.  It  has  not,  however,  been  deter- 
mined that  a  wife  may  not,  in  any  case,  dispose  of  her  separate 
property  to  her  husband,  unless  by  consent  in  Court.  Several 
instances  have  occurred  where  wives,  by  acts  in  pais,  have 
parted  with  separate  property  to  their  husbands  (a).  It  should 
be  observed,  however,  that  such  gifts  are  never  to  be  inferred 
without  very  clear  evidence  (b). 

It  may  be  remarked  here,  that  if  the  wife  is  the  subject  of  Examination  ia 
a  foreign  State,  by  the  law  of  which  her  husband  would  be  en-  q^^^^^J^ 
titled  to  receive  the  whole  of  her  property  without  making  any  wife  is  a 
provision  for  her,  the  Court  will  dispense  with  her  consent,  ^o'**^"*^*'  > 
and  will  order  the  money  to  be  paid  to  the  husband  without 
requiring  any  settlement  (c). 

It  is  also  to  be  observed,  that  if  the  wife  be  not  of  full  age,  cannot  be  taken 
she  is  incapable  of  giving  her  consent ;  in  that  case,  therefore,  ^^^^^  " 
the  Court  will  not  examine  the  wife,  but  will  require  the  hus- 
band, in  case  he  applies  to  this  Court  for  her  equitable  property, 

(t)  2  Jac.  &  W.  45T,  n.  Harvey  «.  Ashley,  cited  2  Ves.  671  ; 

(«)  Pawlet  V,  Delaval,  2  Ves.  S.  C.  S  Atk.  607;  Harg.  Co.  Lit. 

669.  $7  a.  n. 
(6)  Rich  «.  Cockell,  9  Ves.  S69;       (c)  Sawer  v.  Shute,  1  AnsU  6S. 
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Persons  disqualified  from  suing  alone  : 


Of  Wife's  con-   to  make  a  proper  settlement  upon  her.    The  Court,  however, 
oflier^Mooeirto  possesses  no  means  of  compelling  a  husband  to  make  a  settle- 
hcr  Husband.     ment  upon  his  wife  out  of  her  property  in  Court,  if  he  does 
not  seek  to  lay  his  hands  upon  the  capital,  unless  in  the  case 
of  his  having  committed  a  contempt  by  marrying  a  ward  of 
Court  (rf). 


Of  Wife's  right 
to  a  Settlement. 


Distinct  from 
her  right  by 
survivorship. 


Not  by  modem 
adoption. 


If  a  married  woman,  upon  being  examined  apart  from  her 
husband,  refuses  to  give  her  consent  to  the  money  being  paid 
to  her  husband,  the  consequence  of  such  refusal  is  a  reference 
to  one  of  the  Masters  of  the  Court  to  approve  of  a  proper 
settlement  to  be  made  upon  her  and  her  children. 

The  right  of  a  married  woman  to  have  a  settlement  made 
upon  herself  and  her  children  out  of  her  personal  property, 
which  is  the  subject  of  a  suit  in  Equity,  is  totally  distinct  from 
her  right  by  survivorship  to  such  of  her  choses  in  action  as 
have  not  been  reduced  into  possession  during  the  joint  lives  of 
herself  and  husband.  The  right  by  survivorship  is  a  legal 
right,  applying  equally  to  her  legal  and  equitable  interest ; 
but  her  right  to  a  settlement  depends  upon  the  peculiar  rule 
of  Courts  of  Equity  before  alluded  to,  which,  standing  in  loco 
parentis  with  regard  to  a  feme  covert^  will  not  suffer  the  hus- 
band to  take  the  wife's  portion  until  he  has  agreed  to  make 
a  reasonable  provision  for  her  and  her  children,  unless  they 
are  satisfied  that  it  is  with  her  free  consent  that  it  is  paid  over 
to  him  (c).  This  rule  of  equity  is  not  of  modern  adoption,  but 
has  been  recognised  and  acted  upon  from  a  very  early  period. 
In  the  case  of  Tanfield  v,  Devonport  (f),  which  occurred  in 
the  14  Chas.  1,  Lord  Keeper  Coventry  takes  notice  of  it,  and 
it  has  been  acknowledged  and  followed  in  all  subsequent  cases, 
where  a  wife  has  had  a  demand  in  her  own  right,  and  applica- 
tion has  been  made  to  a  Court  of  Equity  to  enforce  it  (^).  Where 


(d)  Ball  V.  Coutte,  1  V.  &  B.  300. 
(«)  Jewson  V.  Moulson,  2  Atk. 
419. 

(f)  TothiU,  114. 

(g)  Jewson  V.  Moulson,  vhi  tupra  ; 
Blilner  v.  Colmer,  2  P.  Wms.  641 ; 


Adams  v.  Pierce,  3  P.  Wms.  1 1 ; 
Brown  v.  Elton.  2  P.  Wms.  202 ; 
Harrison  v.  Buckle,  1  Stra.  230; 
Winch  V.  Page,  Bunb.  86 ;  Middle- 
come  V.  Marlow,  2  Atk.  620. 
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howerer,  the  demund  is  not  one  which  accnies  to  the  hoshand  Wife's  right  to 
In  right  of  hk  wife,  although  he  may  be  entitled  to  it  under  >  *  SetUement.^ 
a  contract  made  upon  his  marriage,  jet  if  he  alone  has  the 
right  to  sue  for  it,  the  equity  of  the  wife  to  a  settlement 
will  not  attach.    Thus  where,  in  contemplation  of  marriage, 
the  father  of  the  intended  wife  covenanted  to  pay  1,000/.  to  Will  not  attach 
the  husband  on  marriage,  and  also  that  his  heirs,  executors,  iI[^|^,^lJl^of 
&c.,  should,  within  six  months  after  his  death,  pay  the  further  his  wife's  esute 
sum  of  500/.  to  the  husband  as  the  remainder  of  the  wife's  ^y»«*^«°^** 
portion,  it  was  held  that  the  wife  was  not  entitled  to  a  settle- 
ment out  of  the  500/.,  as  it  never  was  her  money,  and  was 
only  a  debt  due  to  the  husband  from  the  father  {h). 

But  thouirh  in  cases  where  a  husband  sues  for  a  personal  de-  Applies  only  to 

personal  estate* 

mand  of  his  wife,  or  seeks  to  raise  a  sum  of  money  in  her  right, 
the  Court  will  not,  unless  the  wife  consents,  permit  the  money 
to  be  paid  over  to  the  husband  without- imposing  terms  upon 
him ;  yet  where  the  suit  relates  to  the  wife's  real  estate,  the 
Court  will  not  oblige  the  husband  to  make  a  settlement  out  of 
tt.  Thus  where  a  husband  and  wife  filed  a  bill  for  the  exe- 
cution of  the  trusts  of  a  will,  by  which  the  testator  devised 
certain  fee-farm  rents  to  be  conveyed  to  his  daughters,  of  whom 
the  female  plaintiff  was  one,  on  their  attaining  twenty-one 
or  marriage,  the  Court  decreed  the  execution  of  the  trusts 
according  to  the  will,  and  would  not  impose  any  terms  upon 
the  husband  (t). 

It  is  also  to  be  remarked,  that  although  the  Court  will  in  to  cases 
general  oblige  the  husband  to  make  a  settlement  upon  his  wife  Jei^ndlngl'^ 
and  children  of  any  personal  property  which  he  may  be  entitled 
to  in  right  of  his  wife,  for  the  recovery  of  which  it  is  necessary 
to  resort  to  a  Court  of  Equity,  yet  where  there  is  no  suit  pend- 
ing, the  husband  is  authorized  to  lay  hold  of  his  wife's  property 
wherever  he  can  find  it(^).  Thus  there  is  no  doubt  that  pre- 
noosly  to  bill,  a  trustee  who  is  in  possession  of  the  wife's  pro- 
perty, real  or  personal,  may  pay  the  rents  of  the  real  estate  to 
the  husband,  or  may  hand  over  to  him  the  personal  estate  (/), 

(h)  Brett  V,  Forcer,  S  Atk.  403.        (k)  Jewson  v.  Moulson,  2  Atk. 

(i)  Lopton  V.  Tempest,  2  Vem.  .  ,  ,  ,^ 
61fi                                            (0  Murray  v.  Lord  Ehbank,  10 

Vcs.  90. 
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Perums  diiqmaHfUd  from  smimg  alome : 


Wife's  ligktto 


B«t  after  bdl 
£]cd,  trvstce 
caaaoc  paj  Of  cr 
wife's  mautj 
witbosthcr 


titled  to  rests 
and  interest  of 
wife's  propci^. 


cvcB  tbovgh  ho 


ButifhnslMUKl. 

miscondact 

hiniself. 


uiatheC<mrtv01iiot,iiponbfflfiM,racaDii(s).  W}iere,boir- 
erer,  a  biU  has  almdj  been  a  tnvtcecuMt  exercise  his 
discretioo  upon  this  point,  u  the  bill  BAkee  the  Comt  the  tnu- 
tee,  end  tekee  ofraj  from  the  ectiuJ  tnutee  hie  right  of  dealing 
with  the  property,  without  its  nnction.  This  doctrine  wee 
laid  down  bj  Lord  AlTmnlej  in  Macauley  t.  Philips  (a),  and 
has  since  been  recognised  with  approbation  br  Lord  Eldoiif  in 
Murray  v.  Elibamk  (o).  Bat,  though  a  trustee  cannot,  after  a 
suit,  paj  orer  the  rents  and  profits  or  the  interest  of  the  wife*s 
property  to  the  husband  without  the  direction  of  the  Court,  yet 
the  Court  will  not  in  general  deprire  the  hnsband  of  the  benefit 
of  them  during  his  life  but  will  permit  him,  in  conside- 
ration of  his  maintaining  her,  to  enjoy  them  without  requiring 
her  consent,  or  making  any  prori^ion  for  her  out  of  it  (q). 
This  ri^t  will  not,  it  seems,  be  forfeited  by  his  declining  to 
make  a  settlement  upon  her;  and  accordingly,  in  Sieeck  v. 
Tkcrixgtan  (r),  the  Master  of  the  Rolls  said,  that  the  Court 
did  not  think  itself  empowered  to  take  away  firom  the  hus- 
band his  wife's  fortune  so  long  as  he  was  willing  to  Ure  with 
and  maintain  her;  and  that  where  a  husband  would  not 
go  in  before  the  Master,  even  in  that  case  the  Court 
would  not  proceed  so  far  as  to  take  away  the  produee  firom 
him  and  prevent  his  receiving  the  interest;  but  that  it 
constantly,  where  the  husband  maintained  his  wife,  accom- 
panied the  direction  for  a  suspension  with  an  order  for  pay- 
ment of  the  interest  to  the  husband.  If,  however,  the  hus- 
band misconduct  himself,  as  in  the  instance  of  receiving  a 
considerable  part  of  his  wife*s  portion  so  as  to  leave  but  a 
small  part  remaining,  and  then  refusing  to  make  an  adequate 
settlement  upon  her,  in  such  case,  as  Lord  Hardwicke  said, 
in  Bond  v.  Simmons  (s),  the  Court  will  not  merely  stop  the 
payment  of  the  residue  of  her  portion  to  her  husband,  but 
will  prevent  him  from  receiving  the  interest  of  that  residue, 
in  order  that  it  may  accumulate  for  the  wife's  benefit. 


(m)  Glaister  t.  Hewer,  8  A'es. 
906. 

(n)  4  Vei.  13. 
(o)  10  Ves.  90. 

(p)  Bond  p.  Simmons,  S  Atk.  20. 


(v)  AIlertoQ  r.  KnoweJ,  cited  4 
\  es.  799. 
(r)  a.  Ves.  561. 
(s)  S  Atk.  SO. 
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In  fhat  caso  die  Court  had  referred  it  to  the  Master  to  re-  Wife's  right  to 
ceire  piopoiala  from  the  huaband  for  a  settlement,  and  the  ^V^^- 
Master  had  certified  that  no  proposal  had  been  made,  in  con- 
sequence of  which  the  dividends  of  the  wife's  portion  were 
soffefed  to  remain  in  the  hands  of  the  Accountant-general 
until  the  death  of  the  husband ;  and  upon  a  dispute  arising 
whether  these  dividends  belonged  to  the  wife  or  to  the  repre- 
sentatives of  the  husband,  Lord  Hardwicke  held  that  they  be- 
longed to  the  wife  hj  survivorship  {t). 

The  prindi^e  upon  which  Courts  of  Equity  give  to  the  hus-  or  desert,  her  ( 
band  the  interest  of  his  wife's  estate,  being,  as  we  have  seen,  ty^^^^'Sty 
to  enable  him  to  maintain  her  and  the  children  of  the  mar-  to  leave  him, 
riage,  it  follows  as  one  of  the  consequences  of  this  principle,  J^!J,JJ^^J^'  ^ 
that  if  he  desert  his  wife,  or  treat  her  with  cruelty  so  as  to  cehretbe  inte- 
oblige  her  to  separate  from  him,  the  Court  will  allow  her  to  ^^^^^^^ 
leeeive  the  interest  of  her  own  fortune  for  her  maintenance  (u). 

Tlnui  in  Watkyns  v.  Watkyns  (x),  where  there  was  strong 
substantial  evidence  of  the  wife  having  been  cruelly  and  bar- 
barously used  by  her  husband,  who  had/juitted  the  kingdom 
after  having  possessed  himself  of  the  greatest  part  of  her  for- 
tune. Lord  Hardwicke,  after  directing  it  to  be  ascertained  how 
much  of  her  property  remiained  in  specie,  ordered  it  to  be  placed 
oat  at  interest,  and  such  interest  to  be  paid  to  the  wife  until 
her  husband  returned  and  maintained  her  as  he  ought  to  do  ; 
and  so  in  Wright  v.  Morley  ( y),  where  the  husband  went 
abroad  and  left  his  wife  unprovided  for,  she  being  entitled  to 
the  interest  of  4,000/.  five  per  cents,  for  life,  part  of  the  divi- 
dends of  which  he  had  previously,  with  her  concurrence,  as- 
signed to  secure  the  payment  of  an  annuity  which  he  had 
granted  for  a  valuable  consideration,  the  Court  ordered  the 
remainder  of  the  dividends  to  be  paid  to  the  wife  for  her  sepa- 
rate use  during  the  absence  of  her  husband. 

Upon  the  same  principle,  in  Oxenden  v.  Oxenden  (^),  where,  f^e  pro^rty  be 

given  by  articUt 

(e)  Bond  v,  Simmons,  3  Atk.  20.    Atherton  v.  Nowell.  1  Cox's  Rep.  to  husbapd  for 
(u)  Ibid ;  2  Vem.  493 ;  Prec.  Cb.   229.  life. 

(j)  2  Atk.  96 ;  to  the  same  effect 
tee  WUliams  v,  CaUow,  2  Vem,  762 ;       (0  2  Vem.  493  ;  Lord  Rocking- 
Sleech  v.  Thorington,  2  Ves.  662;   ham  v.Oxeodon,  Prec.  Ch.  239,  S.C. 
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Persons  disqualified  from  suing  alone  : 


Wife's  right  to 
a  Settlement, 


But  not  where 
a  settlement  haa 
beenezecated. 


Right  of  wife 
to  maintenance 
out  of  her  own 

Sropefty,  not 
efeated  by  any 
trick  or  con- 
trivance of  the 
husband; 


or  where  wife 
has  been 
induced  to 
many  by  false 
representations 
of  ner  husband's 
property; 


by  articles  made  previoaslj  to  the  marriage^  the  wife's  pro- 
perty was  agreed  to  be  laid  out  in  land,  which  was  to  be 
settled  to  the  use  of  the  husband  for  life,  with  remainder  to 
the  wife  to  increase  her  jointure,  with  remainder  to  the 
younger  children ;  upon  a  bill  being  filed  by  the  wife  for  the 
execution  of  the  articles,  and  the  husband's  ill  treatment  of 
her  having  been  duly  proved,  the  Court  ordered  the  money  to 
be  laid  out,  with  her  consent,  in  a  purchase,  and  settled  pur- 
suant to  the  articles,  but  directed  the  interest,  in  the  mean- 
time, to  be  paid  to  her  so  long  as'she  lived  separate,  although 
it  was  provided  by  the  articles  that  till  the  purchase  the  intere^ 
should  be  paid  to  the  husband. 

It  is  to  be  observed,  that  in  the  above  case  the  order  was 
founded  upon  the  circumstance  of  the  trust  not  having 
been  executed,  and  the  consequent  necessity  the  parties  were 
under,  of  coming  to  the  Court  to  have  the  execution  of  the 
articles  decreed.  Had  the  purchase  been  actually  made  and 
settled  according  to  the  articles,  the  Court  could  not  have 
interfered  to  take  away  from  the  husband  the  legal  ri^ht  which 
he  would  thereby  have  acquired  to  the  enjoyment  of  the  pro- 
perty as  tenant  for  life  under  a  settlement. 

The  Court,  however,  will  not  permit  the  equity  of  the  wife, 
to  maintenance  out  of  her  own  fortune,  to  be  defeated  by  any 
trick  or  contrivance  for  that  purpose  on  the  part  of  her  husband. 
If,  therefore,  as  in  Colmer  v.  Colmer  (a),  he,  with  an  inten- 
tion to  desert  her  (which  he  aflterwards  carries  into  effect), 
make  a  fraudulent  conveyance  of  his  and  her  property  upon 
trust  to  pay  his  own  debts,  the  transaction  will  not  prejudice 
her  right  to  maintenance,  but  the  Court  will  follow  her  pro- 
perty into  the  hands  of  the  trustees,  and  order  her  an  allowance 
suitable  to  her  fortune  and  the  circumstances  of  her  husband, 
although  it  may  be  necessary,  in  order  to  effect  that  purpose, 
to  resort  to  part  of  his  own  property  so  vested  in  trust. 

In  Atherton  v.  Nowell{b)y  it  ajjpeared  that  the  hus- 
band had  induced  his  wife  to  marry  him  upon  the  /alse  re- 
presentation of  his  being  a  person  of  fortune,  when,  in  fact, 
he  was  greatly  indebted,  and  was  shortly  after  the  marriage 


(a)  Mos.llS. 


(6)  I  Roper,  H.  &  W.  284;  1  Coz,  229. 
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Mnt  to  primi,  wliere  she  resided  with  him  and  endured  some  Wife's  right  to 
*^  i.  .  J    •  Settlement, 

hardships,  which  were  the  consequences  of  her  mamage ;  and  >       ^  ^ 

it  also  appeared  that  the  husband,  after  liberation  from  his  first 
oonfiiiement,  was  again  sent  to  prison  for  another  debt,  and 
remained  there;  that  there  was  one  child  of  the  marriage 
liTing,  to  support  whom  and  herself  the  wife  was  put  to 
great  difficulties;  that  her  husband  had  refused  to  contribute 
to  their  support,  requiring  her  to  live  with  him  in  prison, 
or  to  be  at  his  mercy  for  such  occasional  support  as  he  might 
think  proper  to  bestow ;  and  that  from  his  behaviour  to  her,  as  and  has  been 
weU  as  on  account  of  her  own  health,  she  was  afraid  again  ^'f^^^J^^. 
to  lire  with  him  in  prison; — Under  these  special  circumstances  rate  from  him. 
the  Court  ordered ,  upon  cross  petitions  presented  by  the  hus- 
band and  wife  (the  former  praying  that  the  interest  of  the  wife's 
fortune  might  be  paid  to  him,  and  the  latter  for  an  allowance 
far  maintenance),  that  50 1,  cash  in  the  Bank  might  be  paid  to 
the  wife  for  her  separate  use  i  and  directed  the  Master  to  in- 
quire into  the  circumstances  and  situation  of  die  families  of 
the  husband  and  wtfe,  with  a  view  to  the  settlement  of  her 
fintmie,  &e. 

It  is  to  be  observed  that  the  Court  will,  as  has  been  shown,  Where  a 

not  only  appropriate  the  interest  of  a  wife's  equitable  pro-  •^a°gcr  ad- 

/  ^  .  ,        ,    ,      »        ,  1  ,     vances  money 

perty  for  her  support  m  cases  where  she  has  been  deserted  by  to  wife  who  u 

her  husband,  or  obliged  to  leave  him  in  consequence  of  his  ^^^^^  ^ 

maintenance 

improper  conduct  towards  her  ;  but  it  will,  under  similar  cir- 
cumstances, if  a  stranger  has  advanced  to  the  wife  money  for 
her  maintenance,  order  it  to  be  repaid  to  him  out  of  her  Court  will  order 
estate.  Thus,  in  Chiy  v.  Pearkes  (c),  where  it  appeared  that  ^  ^  repaid, 
the  wife  was  unprovided  for ;  that  her  husband,  after  having 
gone  to  sea  and  deserted  her,  had  subsequently  to  his  return 
neithercohabited  with  her,  nor  afforded  her  any  support,  but  had 
since  gone  to  the  East  Indies  and  had  not  been  again  heard  of; 
and  that  it  was  unknown  whether  he  were  living  or  dead ;  and 
it  also  appeared  that  A.  had  made  advances  to  her  of  30/. 
a^year  during  the  above  period,  which  were  her  only  support: 
upon  application  being  made  to  the  Court,  that  so  much  of  the 
wife's  stock  standing  in  the  Accountant-general's  name  as 
would  raise  210  /.  might  be  sold,  and  the  proceeds  paid  to  A* 

(«)  18  Ve«.  106. 
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Persons  disqual^d  from  suing  alone : 


Wife's  right  to 
a  Settlment. 


Wife  not  en- 
titled to  main- 
tenance  if 
she  leaves  her 
husband  with- 
out  sufficient 
cause, 

even  though  he 
refuse  to  make 
a  settlement 
tipon  her  j 

br,  being  nl 
Officer,  is  obliged 
to  reside  abroad 
ttpoQ  service. 


in  Battsfaction  of  his  debt ;  iQso  that  a  farther  sum  of  5QtL 
might  be  paid  to  the  wife,  and  that  the  dividenda  npon  the  re* 
maining  fund  might  in  future  be  paid  to  her  for  her  rapport,  the 
Application  was  granted,  A .  having  made  an  affidavit  that  he  was 
induced  to  make  the  advances  upon  the  faith  of  being  repaid  them 
out  of  the  above  property.  In  pronouncing  his  judgment.  Lord 
Eldon  thus  expressed  himself :  *M  hate  a  strong  impretokm 
upon  my  mind  that  this  has  been  done,  and,  indepeiidendy 
bf  precedent,  I  think  the  Court  may  do  it,  as  the  husband 
deserting  his  wife  leaves  her  credit  for  necessaries,  and  would 
be  liable  to  ah  action  ^  and  although  Execution  could  not  be 
had  against  the  stock,  the  effect  might  be  obtained  circui* 
tously,  as  he  could  not  relieve  himself  except  by  giving  hii 
Consent  to  the  application  of  this  fund/' 

If  a  husband  be  willing,  and  offer  to  maintain  his  wife,  and 
she,  without  sufficient  reason,  refuse  to  reside  with  him,  upon 
his  lipplication  for  the  interest  of  her  fortune,  the  Court  will 
order  payment  of  it  to  him,  even  though  he  decline^  to  mako 
a  settlement  upon  her.  Accordingly,  in  Bullock  v.  Men-' 
zles(d)y  where  A,  the  wife  of  B.  being  entitled  for  life  to  tha 
interest  of  a  considerable  sum  of  money,  obtained  an  order  for 
pfiyment  of  a  yearly  sum  out  of  such  interest  for  her  mainte- 
nance, on  the  ground  that  her  husband,  who  was  an  officer^ 
was  abroad  with  his  regiment :  the  husband  afterwards  m* 
turned  to  England,  and  petitioned  that  the  allowance  should 
be  paid  to  him  and  her  jointly,  stating  that,  although  he  waa 
Willing  to  receive  his  wife  she  refused  to  Hve  with  him ;  upoil 
which,  though  the  petition  was  resisted  by  the  wife,  the  carder 
obtained  by  her  was  discharged.  Upon  the  husband  afterwaids 
going  abroad,  the  wife  presented  another  petition  for  pa3nsi«iil 
of  the  same  allowance,  which  was  dismissed,  because  the  hus-^ 
band  was  desirous  to  support  her  and  himself  with  the  fundy 
and  was  only  prevented  from  so  doing  by  her  refusal  to  live 
with  him.  In  the  above  case,  it  is  t6  be  remarked,  that 
no  misconduct  whatever  was  imputed  to  the  husband  ;  he  had 
tiot  used  his  wife  cruelly,  nor  deserted  her,  except  so  far  as  he 
was  obliged  to  leave  her  for  the  sake  of  serving  his  country. 
ti»  had  a  right,  therefore,  to  the  society  of  his  wife  upon  hii 
(d)  4  Ves.  798. 
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Tetom  to  Bogbsdy  as  abo  to  aU  tboae  benefits  wbich  the  law  Wife's  right  to 
gtreatoahtisbaifdmtliepirqMrtyof  hiBwife.   The  wife,  con- 
seqneatly  had  no  reasonable  groand  for  refiising  to  cohabit  with 
her  husband;  and  failed  in  making  ont  a  case  for  the  interfer- 
ence of  a  €k>tnrt  of  Eqni^  with  the  legal  rights  of  her  hnsband. 

As  to  the  effeet  of  the  wife's  misconduct  upon  her  equity  Or  if  wife  is 
a  mniatenancey  it  is  a  trite  obseryationy  that  persons  ap- 
pealhig  to  a  court  of  justice  ought  to  enter  it  with  clean  hands ; 
i.  e.  they  must  be  persons  worthy  and  proper  to  receire  the 
TddteeB  which  they  seek;  hence  it  follows,  that  if  the  wife 
has  been  guilty  of  gross  misconduct,  a  Court  of  Equity  will 
not  consider  her  to  be  a  person  entitled  to  its  protection.  If, 
therefore,  she  has  committed  adultery,  or  has  eloped  from  her  or  has  com- 
husband  without  a  sii£Bcient  reason,  and  these  facts  are  ^"1^7' 
properly  put  in  issue  and  proved,  the  Court  will  remain 
psssiie,  and  not  interfere  at  her  suit  to  allow  her  a  mainte* 
nance  out  of  her  equitable  property  (e). 

Another  consequence  of  the  principle  upon  which  the  Court  Wife's  right  to 
gires  die  uiterest  of  the  wife's  equitoble  property  to  the  bus-  Jf^dl^s  wSn 
band,  namely,  to  assist  him  in  her  maintenance,  is,  that  if  the  husband  be- 
husband  is  deprived  either  by  h»  own  act  or  by  that  of  the  come^b^n^^rapt 
hcWp  of  iSb»  means  of  contributing  to  her  support,  the  Court  will 
take  care  that  a  suitable  maintenance  is  given  to  the  wife  out  of 
the  proceeds  and  profits  of  her  own  property;  therefore,    if  the 
husband  becomes  bankrupt,  or  takes  the  benefit  of  an  Insolvent  or  insolvent ; 
Debtor's  Act,  this  Court  will  fasten  the  obligation  of  main- 
taining the  wife  out  of  her  property  upon  the  general  assignee ; 
for  when  the  title  of  such  assignee  vests,  the  incapacity  of  the 
husband  to  maintain  his  wife  has  already  raised  this  equity 
for  her  (y*)."  It  is  to  be  observed,  however^  that  the  right  of 
the  wife  to  such  maintenance  will  attach  only  from  the  time 
of  the  bankruptcy ;  and  So  likewise  where  a  wife  is  entitled 
to  an  annuity  to  her  separate  use,  and  permits  it  to  be  paid 
to  her  husband,  who  {becomes  bankrupt,  she  will  have  no  claim 
for  the  arrears  accrued  previous  to  the  bankruptcy  (g). 

The  rule  that  a  wife  is  entitled  to  maintenance  out  of  her 
ijwn  property,  as  against  the  assignees  of  her  husband,  does 

(e)  1  Roper,  H.  &  W.  283.  (g)  Carter  v,  Anderson,  3  Sim. 

(J)  Elliott  r.  Cordell,  5  Mad.  156.  370. 
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Wife's  right  to   not  necessfurily  apply  to  a  particular  assignee  for  a  Taloable  cob- 

'  sideration,  who  purchases  the  life-interest  of  a  wife  during  the 

time  the  husband  is  maintaining  her,  and  befm  circumstances 

have  raised  any  present  equity  in  the  property  for  the  wi£e  (t). 

but  not  against  xjjus,  in  Elliott  v..  Cordell,  above  inferred  to,  whero 
a  purchaser  of 

a  wife's  life-      the  dividends  of  9,000/.  three  per  cents,  were  given  to 
th^tSe^th^t*^    a  married  woman  during  her  life,  with  a  bequest  over  of  the 
her  husband  is    capital  after  her  decease,  and  the  husband  and  wife  joined  in 
maintaining  her.  |^  conveyance  of  their  life-interest  to  a  purchaser,  after  which 
the  husband  became  bankrupt,  upon  a  bill  filed  by  the  wife 
against  the  purchaser,  insisting  on  a  provision,  it  was  held  by 
Sir  J.  Leach,  V.C.,  that  though  the  Court  could,  had  there  been 
no  previous  assignment,  have  compelled  a  provision  for  the 
wife  as  against  the  assignees  under  the  bankruptcy,  yet  the 
purchaser  was  not  obliged  to  make  such  a  provision,  on  the 
ground  that  when  his  title  vested,  the  husband  was  maintain- 
ing his  wife,  and  no  circumstance  had  raised  any  present 
equity  for  her.    The  principle  here  laid  down  has  since  been 
followed  and  acted  upon  by  Lord  Brougham,  in  Stanton  v. 
Hall{k). 

It  is  to  be  observed,  that  in  the  preceding  case  of  Elliott  t. 

Cordell,  as  well  as  in  that  of  Stanton  v.  Hall^  there  had  been 

no  ffdlure  on  the  part  of  the  husband  to  maintain  his  wife  prior 

Secui  where      to  the  assignment.  Where  there  has  been  a  previous  failure,  by 

there  has  been  bankruptcy  of  the  husband,  and  the  wife's  life-interest  is 
a  previous  *  ' 

failure  to  main-  subsequently  conveyed  by  the  general  assignees  to  a  particular 
Murt  of  her  assignee,  such  particular  assignee  must  take  it,  subject  to  the 
husband.         same  equity  in  the  wife  as  that  to  which  it  was  liable  in  the 

hands  of  the  general  assignees. 
Not  defeated  by      It  is  also  to  be  observed,  that  in  the  above  cases  the  subject 
husband^of       n^^^tt^r^^  *        life-interest.  Where,  however,  a  capital  sum 
capital.  IB  at  stake,  a  different  rule  prevails ;  in  such  cases,  the  equity 

of  the  wife  to  a  settlement  out  of  her  own  fortune,  is  not  defeated 
unless  property  ^7  assignment  of  the  husband,  unless  the  property  be  such 
is  such  as  IS  as-  as  is  assignable  at  law,  in  which  case  it  is  conceived  that  persons 
signable  at  law.  wife's  property,  will  be  entitled  to  hold  it  ex- 

empt from  any  right  in  the  wife  to  a  settlement,  there  being 


(t)  Caiter  o.  Anderson,  3  Sim.  370. 
{k)  2  Kuks.  &  M.  176. 
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no  eqnitj  to  entitle  the  Court  to  interfere  upon  the  ground  of  Wife's  right  to 
faTonr  due  to  the  wife         any  person  claiming  by  legal  >  *  Sg^^^no^^ 
title  firom  the  husband  (/).    But  if  the  husband  or  his  as-  But  if  husband 
signee  hftTO  no  title  at  law  to  recover  the  wife's  property,  as  ^^Sutle  to* 
where  it  is  an  equitable  interest,  in  such  cases,  as  he  is  the  property, 
oUiged  to  apply  to  a  Court  of  Equity  for  the  recovery  of  but  must  coma 
it,  the  Court  will  impose  the  same  conditions  upon  the  I^J^^^^ 
anignee  as  it  would  have  required  from  the  husband.    Upon  Court  will  im- 
this  principle  it  is  held,  in  the  case  of  the  assignees  of  a  bank- 
mpt  husband,  or  of  general  assignees  for  the  benefit  of 
creditors,  that  the  assignees  cannot  be  in  a  better  situation  Not  defeated  by 
than  the  bankrupt  hunself  (m),  and  that  they  must  make  a  pro-  ^^^]^ 
vision  for  the  wife  out  of  such  part  of  her  property  as  cannot 
be  come  at  unless  by  suit  in  equity  (n). 

The  question  whether  in  the  case  of  a  particular  assignee  Or  by  husband's 
claiming  by  purchase  from  the  husband  for  a  valuable  con-  ^  * 

lideration,  the  Court  would  or  would  not  impose  upon  him  assignee, 
the  condition  of  making  a  settlement,  has  been  long  dis- 
puted ;  the  result,  however,  seems  to  be,  that  such  an  as- 
ngnee  is  bound  to  make  a  provision  out  of  the  fund  for  the 
wife  and  her  children,  but  that,  subject  to  such  provision,  he 
will  be  entitled  to  the  equitable  property  discharged  from  the 
wife's  title  by  sturvivorship.  This  point  as  to  a  settlement, 
appears  to  have  been  decided  by  Lord  Northington,  in  the 
case  of  the  Earl  of  Salisbury  v.  Newton  (o),  in  the  year 
1759.  There  the  wife  being  entitled  to  2,000  /.  as  a  portion 
under  her  father's  marriage  settlement,  or  to  a  legacy  of 
6,000  /.  under  his  will  in  lieu  of  it,  her  husband,  who  was  in- 
debted by  bond  to  the  Ecrl,  assigned  to  a  trustee  for  the 
Earl,  all  that  he  was  entitled  to  in  right  of  hb  wife,  for  pay- 
ment of  the  bond-debt,  and  died,  having  made  no  provision 
for  his  wife  and  children.  The  bill  was  filed  by  the  Earl 
against  her  trustee,  for  an  assignment,  and  Lord  Northington 
gave  the  usual  directions  as  to  the  assignee  making  a  settlement 


(0Oswell».Pfobert,2Vc8,J.682.  (n)  Burdon  v.  Dean,  2  Vcs.  J. 

(m)  Gayer  v.  Wilkinson,  1  Bro.  607;  Oswell  v.  Probert,  2  Ves.  J. 

C.  C.  50,  n. ;  Pryor  v.  Hill,  4  Bro.  082. 

C.  C.  ISO.  (o)  1  Eden's  Rep.  S70. 
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^r^Uemenu  ^^^^  children,  obeenring  that  the  tiieignee 

<  ^  »  could  not  be  in  a  better  sitaation  than  the  husband  under 
whom  he  claimed,  and  who  must  have  made  the  settlement 
tf  the  application  had  been  made  by  him  instead  of  the 
assignee.  Notwithstanding  this  decision,  the  question  was 
considered  unsettled  in  Worrall  v.  Marlar,  and  Bushman  t. 
Pelly  in  the  year  1784  (^),  when  Lord  Thurkm  inclined  to 
the  opinion  that  the  wife's  equity  would  not  prerail  against 
the  assignee  of  the  husband  for  a  valuable  consideration  ;  bat 
that  opinion,  besides  being  opposed  by  the  above  decision  of 
Lord  Northington,  is  at  variance  with  another  by  the  same 
judge  in  the  year  1765.  In  that  case  (r),  the  husband  and 
his  wife  assigned  her  interest  in  a  legacy,  to  secure  to  A. 
300  which  A,  became  liable  to  pay,  in  consequence  of  his 
being  surety  for  the  husband  in  a  bond  for  that  sum ;  upon  the 
bill  of  il.,  against  the  husband  and  wife,  and  the  assignees, 
under  a  commission  of  bankruptcy  which  had  issued  against 
the  husband,  for  payment  of  his  debt  out  of  the  wife's  share  in 
her  legacy,  it  was  so  decreed,  subject  to  the  settlement  of  a 
part  upon  the  wife  and  children.  ■  In  addition  to  these  eariy 
decisions,  and  in  opposition  to  the  doubts  of  Lord  Thnrlow, 
there  are  the  opinions  of  other  great  judges  in  fietvour  of  the 
wife's  equity,  which  are  founded  upon  the  principle  before  laid 
down.  In  Jewson  v.  Moulson  (s).  Lord  Hardwicke  refused 
to  order  payment  to  the  husband's  assignees  for  valuable 
consideration,  of  personal  estate  to  which  the  wife  was  en- 
titled under  her  father's  will,  and  recommended  ihem  to  agree 
to  a  settlement  of  part  of  tlie  money  upon  the  wife  and  her 
children,  (which  was  assented  to,-  and  done  accordingly,)  Mb 
Lordship  observing  *'  that  he  laid  great  weight  upon  the 
assignment  comprehending  the  whole  of  the  wife's  portion ; 
and  that  if  he  allowed  that  practice  to  prevail,  it  would  trip  up 
all  the  care  and  caution  of  the  Court ;  for  a  husband,  then, 
would  have  nothing  to  do  but  to  take  up  money  of  a  third 
person,  and  although  neither  he  nor  the  lender  knew  exactly 
at  the  time  what  the  fortune  was,  yet  he  might  assign  it  over, 

(q)  See  note  to  1  P.  Will.  459. 

(r)  Wenman  r. Mason,  in  a  note:  1  P.  Will.  549,  Ed.  5. 
{i)  9  Atk.  417. 
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and  86  defeat  the  cere  of  the  Court  entirely."  In  Like  r.  Wife's  riglit  to 
Beresfard  (<),  Pry  or  v.  Hill  («),  and  Macaulay  t.  Philips  (a?),  >  * 
the  Court  gave  opinions  agreeably  to  those  of  Lords  Hard- 
wicke  and  Northington.  In  the  last  of  those  cases^  Lord 
Alranley  expreesed  a  Very  decided  opinion  upon  this  sulgect  to 
the  following  effect.  Many  cases  upon  this  point  have  been 
before  mOy  Which  hare  put  me  under  the  necessity  of  con-» 
tidefing  the  pghts  of  the  wife ;  and  I  am  clearly  of  opinion^ 
the  doabt  respecting  the  assignment  of  the  husband  for  a 
nduable  consideration  of  the  wifo*e  equitable  interest,  wae 
not  well  founded,  with  the  single  exception  of  a  trust  of 
a  term  <^  years  of  land,  upon  which,  perhaps,  there  may 
be  some  doubt,  but  subject  to  that,  I  am  clearly  of  opinion  an 
terignment  for  a  yaluid^e  coilsideration  will  not  bar  the  equity 
»f  the  wife;  and  it  would  be  strange  if  it  did,  since,  in  the 
Courls  of  Law,  with  regard  to  an  action  brought  against 
exeentofS  by  the  husband  for  a  legacy  due  to  his  wife,  it  is 
determined  that  an  action  does  not  lie,  and  the  reason  given  is, 
that  it  would  totally  defeat  the  wife*8  equity.  It  would  be 
wfaimsioal,  then,  that  the  assignment  by  the  husband  for 
Taluabto  consideration,  shotdd  put  the  assignee  in  equity  in 
a  better  situation  than  the  husband  himself  is  in  at  law^  The 
guard  of  this  Court  upon  the  wife*s  interest  would  be  very 
singular,  if  the  husband,  not  being  entitled  at  law,  might 
sssign  it  for  a  valuable  consideration  to  another  person,  who 
would  be  entitled  in  equity.  I  am  clearly  of  opinion  that  it 
was  only  a  doubt,  and  it  never  was  decided  that  the  husband 
could,  by  such  assignment,  or  any  other  means,  deprive  her 
of  her  equity."  In  Franco  r.  Franco  (y),  hw  Honor  ad- 
hered to  his  opinion,  and  appears  to  have  been  prepared  to 
decide  according  to  it,  if  the  caase  in  its  then  stage  would 
have  permitted ;  and  in  Johnson  v.  Johnson  (2:),  Sir  William 
Grant,  M.  R.  said,  that  although  it  had  been  decided  that  an 
assignment,  for  a  valuable  consideration  by  the  husband  of 
his  wife's  property^  was  sufficient  to  bar  the  right  of  the  wife 


(0  3  Ves.  511. 

(tt)  4  Brown  C.  C.  ISO. 

(x)4Vef.W. 


(v)  4  Ves.  630. 

(t)  1  Jac.  fic  W.  472* 


Pemms  dtB^nhfifii  frtm  mamg  aimt : 

wuiji 'ug,  it  did  not  tftke  vwrmr  her  eqatr.  Bv  nfte  MC 
to  hare  h  psrted  vitii  vxtli0iit  m  wttlBHMl  iCill 

icmizicjd  ckar  and  antciDcihed. 

It  is  to  be  obaerred,  dat  dis  Cant  bw  amr  imwiLi  tki 
hasbuil,  or  tJke  peraoM  cbann^  oiw  lorn,  to  arttio  Ika 
vMe  of  tite  viie*0  dUmet  ta  oefiaB  i^ca  aai  cUdm, 
bvt  a  reaaonaUe  proportiaB  of  tlm  obIt.  nw  paiaftm 
anlorehr  eonnderEsd  br  Sir  T.  PhnDcr.  V.  C..  n  the  caae  of 
Beret/mi  t.  ^Tofticm  (o).  iriiere,  after  a  ii  iiM  of  aD  Ika 
aathonties,  hit  Honor  came  to  llie  abore  uilaaiiM  la 
that  case,  upon  a  referenoe  to  tbe  Marter  to  receive  preponk 
for  a  eettleiDent  upon  the  wife  of  a  bankrnC  be  reported  tikat 
be  had  allowed  the  whole  of  the  fund,  which  wv  a  legacj,  to 
be  settled  upon  her,  because  she  bad  been  dusMtid  br  ber  baa- 
band,  and  left  br  him  without  the  meam  of  aopport.  Upoe 
exceptions  to  the  report.  Sir  Thomas  Plimier  allowed  ffaem,  and 
directed  the  Master  to  reriew  his  dectskm,  obseiiing  thai, 

the  qoestion  is  not  whether  the  assignees  of  a  bankinpft  are 
subject  to  this  eqnitr,  bat  to  what  extent  it  is  to  be  cairied 
as  against  them.  I  hare  looked  into aD  the  antborities;  in  no 
case  has  the  whole  of  the  property  been  settled  on  the  wile  and 
children.  In  Sleech  r.  Tkorimgton  {h\  the  hnsband  was  gone 
abroad,  learing  his  wife  onprorided  Ibr,  and  yet  all  the  Coot 
appeared  disposed  to  do,  in  confonnity  with  a  case  there  men- 
tioned by  the  Master  of  the  Rolls,  was  to  direct  the  payment 
of  the  interest  of  the  money  to  her  tiU  he  returned  and  main- 
tained her.  In  Band  r.  Simmcns  (c),  the  wife  baring  brought 
the  husband  a  considerable  portion,  of  which  no  settlement 
was  made,  and  he  afterwards  filing  a  bill  for  a  legacy  left  to 
her,  the  Court  decreed  a  settlement  should  be  made,  but  he 
obstinately  reftising  to  make  a  settlement,  and  dying,  it  was 
held  she  was  entitled  to  the  principal  and  diridends.  In 
Pryor  r.  Hill  {d)y  creditors  under  a  general  assigimient  to 
them  by  the  husband  for  payment  of  their  debts,  were  held 
entitled  to  the  life-interest  of  the  wife,  on  tnalcing  a  prorisioa 


(ri)  1  Mid.  MS. 

(r)  S  Atk.  20  \  and  ut  Mitford  v. 


Mitfoid,  9  Ves.  87 ;  Wright  o.  Mor- 
ley.  11  Ves.  17. 

{d)  4  Bro.  C.  C.  139. 
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£ar  her.  In  Burdon  t.  Dean  (e),  the  assignees  filed  a  bill  in  Wife's  right  to 
respect  of  property  belonging  to  the  bankrupt  in  right  of  his  ,  *  emen  ^ 
wife,  and  the  wife  claimed  a  further  provision,  she  having 
been  prorided  for  before  by  settlement.  The  Master  of  the 
Rolls  saidy  '  it  is  impossible  to  give  her  the  whdie,  for  that 
would  be  to  admit  that  a  married  woman  is  entitled  to  the 
whole  of  her  separate  property  to  her  separate  use/  He 
diFBCted  ft  reference  to  the  Master  for  a  proposal.  In  Oswell 
v.  Probert  (y^,  where  assignees  claimed  the  estate  of  the 
wife  in  right  of  her  husband,  proposals  for  a  settlement  were 
in  like  manner  directed.  In  Warrall  v.  Marlar  (g)^  the 
fond  on  ft  claim  by  assignees  was  equally  divided  between  the 
assignees  and  the  wife  and  children  of  the  bankrupt.  In 
Bromm  v.  Clarke  (i^),  half  the  property  was  given  to  the 
wife.  In  Freeman  v.  Parsley  (i),  and  Lumb  v.  Milnes  {k), 
the  assignees  of  a  bankrupt,  claiming  property  of  the  wife  in 
his  light,  were  directed  to  make  a  provision  for  the  wife.  In 
Like  w.  Beresford  (/),  where  a  ward  of  the  Court  had  been 
ran  away  with,  the  Court  would  not  give  the  husband  any 
part  of  the  wife's  fortune.  It  has  a  discretion  in  such  cases 
whether  it  will  g^ve  the  whole  or  a  part  to  the  wife.  In 
Goose  Davis y  in  1794,  not  reported,  but  mentioned  in  the 
sixth  edition  of  Mr.  Cooke's  Bankrupt  Law  (m),  the  Lord 
Chancellor  referred  the  report  back  to  the  Master,  to  be 
attended  by  the  assignees ;  the  Master  having  by  his  report 
approved  a  settlement  of  the  whole  fund.  In  Jacobs  et 
Ux.  T.  Amyatt  and  others,  before  the  Master  of  the  Rolls, 
14th  of  November  1792,  and  17th  of  May  1793,  property 
was  left  to  the  wife  of  the  bankrupt  for  life,  and  claimed  by 
the  assignees  of  her  husband,  the  plaintiff,  who  was  a  bank- 
rupt ;  and  the  Master  of  the  Rolls  directed  a  reference  to  the 
Master,  to  receive  proposals  from  Jacobs,  the  bankrupt,  for  a 
settlement  on  his  wife,  the  bankrupt  proposed  that  the  whole 
should  be  settled  on  his  wife,  and  that  proposal  was  approved 

(«)  2  Ve«.jan.607.  (i)  8  Ves.  421. 

(/)  S  Vci.  iuD.  680.  (fc)  6  Ves.  617. 

(^)  1  P.  Wros.  459,  in  note  by  (/)  S  Ves.  606. 

Mr  Cox ;  S.  C.  1  Cox,  158.  (m)  Edit,  by  Gregg,  p.  287. 
^h)  3  Ves.  166. 
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Wife's  right  to  of  by  the  Master,  no  exceptiopB  were  taken,  and  therefore  the 
a  Settlement.    ^    ^  „  ,  .... 

«  y       /   Court  was  not  called  upon  to  give  its  opinion  upon  the  report. 

There  seems  to  have  been  a  want  of  form  in  directing  the 
husband  to  lay  proposals  before  the  Master  because  he  of 
fsourse  would  propose  that  the  whole  should  be  given  to  his 
wife  rather  than  any  part  to  his  assignees,  the  assignees  most 
have  consented  to  this  arrangement.  In  Carr  v.  Taylor^ 
the  assignees  of  the  husband  claimed  property  in  right  of  the 
wife,  who  had  a  settlement  on  her  marriage  ;  and  on  the  usual 
reference,  a  proposal  was  made  to  the  assignees  that  half 
should  be  settled  on  the  wife  and  children,  and  the  other  half 
go  to  the  assignees  ;  and  that  proposal  was  approved  of  by  the 
Master.    In  Wright  v.  Morley  Sir  J.  Leach  says. 

When  the  husband  becomes  a  bankrupt,  and  consequently 
incapable  of  maintaining  his  wife,  it  is  not  held  that  she  is 
entitled  to  the  whole  of  the  dividends  of  her  fortune,  or  of 
any  life-interest  that  she  may  have,  any  more  than  she  is  en- 
titled to  the  whole  of  her  fortune  consisting  of  a  capital 
sum and  further  observes,  '  If,  then,  in  this  case,  instead 
of  a  particular  assignee  for  a  valuable  consideration,  I  had 
before  me  merely  the  general  assignees  under  a  commission  of 
bankruptcy,  the  wife  could  not,  as  against  them,  set  up  a 
claim  for  the  whole  of  the  dividends,  I  should  think  they  dealt 
fairly  and  even  favourably  towards  her,  if  out  of  200  the 
produce  of  this  fund,  they  allowed  her  to  retain  160  This 
is  a  strong  authority  to  show  that  even  where  the  husband 
has  left  his  wife  and  gone  abroad,  she  is  not  entitled  to  the 
whole  property.  In  no  case  has  the  Court  given  the 
whole  to  the  wife.  The  question  in  most  of  the  cases  has 
been,  how  much  the  wife  shall  have ;  and  in  determining 
that  the  Court  has  exercised  a  discretion,  and  has  not  tied 
itself  down  to  any  precise  rule,  but  has  never  gpiven  the 
whole." 

lo  case  of  a  It  is  to  be  observed,  that  under  the  Marriage  Act,  4  Greo.  4, 

dandestine^  23,  in  the  case  of  a  marriage  solemnized  between 

wife's  property  parties  under  age,  by  false  oath  or  fraud,  the  guilty  party 
must  be  tettM.  jg  ^  forfeit  all  property  accruing  from  the  marriage,  but 

(p)  11  Ves.  p.  20,  21. 
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such  property  maj,  by  order  of  the  Court,  made  upon  infor-  Wife's  right  to 

matk>n  filed  by  the  Attorney-general,  be  Becured  for  the  ^  *  Settlements^ 

benefit  of  the  innocent  party,  or  the  Usue  of  the  marriage,  as 

the  Court  shall  think  fit,  so  as  to  prevent  the  offending  party 

£rom  denying  any  interest  in  any  estate,  or  pecimiary  benefit 

from  the  marriage;  under  this  Act  it  has  been  held  that 

the  Court  has  no  discretion  to  mitigate  the  penalty,  but  in 

the  case  of  the  property  being  that  of  the  wife,  is  bound  to 

settle  and  secure  all  such  property,  past,  present  and  future, 

for  the  benefit  of  herself  or  the  issue  of  the  marriage  iq). 

It  appears  formerly  to  have  been  considered,  that  if  the  Effect  of  a  pre- 
husband  has  made  a  settlement  upon  his  wife  upon  their  ment.*^^ 
maniagey  the  wife  will  be  debarred  of  her  right  to  a  further 
prorision  out  of  any  property  which  may  subsequently  accrue  to 
her  (r)i  but  it  seems  now  to  be  settled  that  the  Court,  accord- 
ing to  the  power  which  it  uses,  and  the  care  which  it  always 
takes  of  the  interest  of  femes  covert,  will,  where  there  is  a 
slender  provision  only  made  for  the  wife  by  settlement  before 
marriage^  on  an  accession  of  fortune,  if  it  be  considerable  (not 
a  trifle  only),  oblige  the  husband  to  make  a  further  provision 
for  her  (j).  In  such  cases,  howe^ver,  much  must  depend  upon 
the  terms  of  the  settlement ;  for  if  it  appears,  either  by  express 
words  or  by  fair  inference,  that  it  was  the  intention  of  the 
parties  that  the  husband  should  be  the  purchaser  of  the  future 
as  well  as  the  present  property  of  the  wife,  the  Court  will 
not  require  the  husband  to  make  an  additional  settlement.  In 
such  cases,  however,  the  settlement  for  this  purpose  must 
either  express  it  to  be  in  consideration  of  the  wife's  fortune,  or 
the  contents  of  it  altogether  must  import  that,  and  plainly 
import  it,  as  much  as  if  it  were  expressed  (t). 

The  right  of  a  wife  to  a  settlement,  does  not  attach  upon  Does  not  attach 
property  in  which  she  has  a  life- interest  only ;  such  property  J^^t  only.*"^ 
belongs  to  the  husband,  jure  mariti,  subject  to  the  obligation 
before  noticed  as  being  imposed  upon  him  by  the  law,  of 


(q)  Attorney-general  o.  Mullay, 
4  Russ.  320. 

(r)  Lanoy  v.  Dachess  of  Athol,  2 
Atk.  448. 

(j)  March  v.  Head.  8  Atk.  720 ; 
Tomkyos  v,  Ladbroke,  2  Ves.  591. 


605  ;  Stackpole  v.  Beaumont,  8  Ves. 
08 ;  Lady  Elibaiik  v.  Montolieu,  5 
Ves.  787. 

(t)  Per  Ii>rd  Eldon,  in  Druce  o. 
Denison,  6  Ves.  395. 
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Ta^tul^enu   maintaining  her  (x).    If  the  hnaband  fafl  in  that  obliga- 

— V  '  tion  either  by  the  desertion  of  his  wife,  or  by  his  inabilitT 

iiDless  basbaad  . 

ftult  in  support-  ^  assist  in  her  support,  in  consequence  of  bankruptcy  or 
iDg  her.  insolvency,  the  Court,  as  in  the  case  of  the  interest  arising 

from  her  capital,  fastens  the  obligation  upon  the  property 
itself,  and  will  give  her  a  provision  out  of  it,  in  the  one  case 
against  the  husband,  and  in  the  other  against  his  assignees ; 
but  it  has  been  held,  that  where  a  wife  has  an  ample  separate 
provision,  secured  to  her  by  settlement  or  from  other  sources, 
the  principle  which  declares  her  to  be  entitled  to  a  provision 
out  of  her  life-estate,  against  her  husband's  general  assignees, 
or  against  his  incumbrancers  upon  her  estate,  will  not  apply  (y). 
It  has  been  held  also  not  to  apply  in  the  case  of  a  particnlar 
assignee  of  the  wife's  life-estate  who  purchased  it,  when 
the  husband  was  maintaining  the  wife,  and  before  any  ciitnim- 
stances  had  raised  a  present  equity  in  the  property  for  the 
wife  (z). 

Is  for  the  bene-  The  wife's  equity  for  a  settlement  is  not  for  her  benefit 
dren  as  well  as    ^^7*  herself  and  children  (a)  ;  and  thoogfa, 

benelf.  as  has  been  before  stated,  she  may  upon  her  examination 

waive  it,  she  cannot  take  it  for  herself,  and  give  it  up  for 
them.  The  only  instance  in  which  a  different  course  was 
ever  adopted,  appears  to  have  been  in  the  case  of  Johnson 
V.  Johnson  (6) :  in  that  case  a  fund  in  Court  belonging  to 
the  wife  having  been  assigned  by  the  husband,  an  order 
was  made,  (the  wife  being  examined  and  consenting,)  that 
part  should  be  transferred  to  the  assignee,  and  that  the 
other  part  should  be  paid  to  the  separate  use  of  the  wife, 
with  liberty  for  the  persons  entitled  to  apply  on  her  death. 
Upon  an  application  made  by  the  assignee  after  the  death  of 
the  wife,  who  had  survived  the  husband,  Sir  Thomas  Plumer, 
M.  R.,  refused  to  make  the  order,  saying,  that  it  was  quite 
an  unusual  thing  to  make,  in  this  manner,  a  partial  settlement 

(x)  Burdon  v.  Dean,  2  Ves.  J.  (y)  Ibid. 

608 ;  Oswell      Probert,  2  Ves.  J.  (,)  Eniott  v,  Cordcll,  uW  mpra. 

680:  Brown  v.  Clark,  8  Ves.  166;  /  \  lur.  ^       r  -j  n  u  i. 

Freeman  t;.  Parsley,  ib.  421 ;  Lumb  v5.  L    t"!?^'''        •  ^^'^"Sv 

t;.  Milnes.  5  Ves.  617;  EUiott  i;.  ^I^'^  '  Lloyd  WiUiams.  1  Mad. 
Cordell,  6  Mad.  166;  Aguilar  v. 

Amiilar,  6  Mad.  414 ;  Piyor  v.  HiU,  W  I  Jac.  &  W.  472-6. 
4Bro.  C.C.  139. 
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sfMm  the  wifis  alone,  directing  the  interest  to  be  paid  to  her  for  Wife's  right  to 

life,  it  being  quite  clear  that  the  children  muBt  be  included.  - 

His  Honor,  howeyer,  was  of  opinion,  that  as  the  order  had 

been  made  abore  34  jean  ago,  he  could  not  alter  it,  and 

directed  the  payment  of  the  money  to  the  second  husband  of 

the  wile  (the  wife  consenting),  on  the  ground  that  the  wife 

was  entitled  by  survivorship. 

Bat  thoo^  the  equity  which  compeb  the  husband  to  make  "ur- 
a  settlement  out  of  the  wife's  personal  estate  is  the  right  of  children, 
the  children  as  well  as  of  the  wife,  yet  it  does  not  survive  to 
the  children  after  her  death  (c) ;  but  in  such  case  the  whole 
fund  will  go  to  the  husband  by  survivorship.  It  has  been 
thooght  Chat  Sir  Thomas  Sewell,  in  the  case  of  Cocke  I  v. 
Pkipp8{d^^  acted  in  direct  contradiction  to  Lord  Northington's 
dedsion  npon  this  point  in  Scriven  v.  Tapley,  It  appears, 
how0Fer,  from  the  very  elaborate  judgment  of  Sir  Thomas 
Plunder,  V.  C,  m  Lloyd  v.  Williams  (e),  that  the  case  has 
been  enoDeoasly  reported,  and  that  it  does  not  bear  upon  the 
qoesticm. 

In  Murray  v.  Lard  Elibank  (/),  and  particulariy  in  the  unless  there 
tbove-^ted  case  of  Lloyd  v.  Williams^  all  the  previous  cases  tract^'oider"' 
and  the  reasoning  upon  the  subject  have  been  collected  and  for  a  settlement 
commented  upon,  and  it  appears  from  them  to  have  been  the  {fn^*^ ' 
opinion  both  of  Lord  Eldon  and  of  Sir  T.  Plumer,  that  the 
diildien  have  no  equity  after  the  death  of  the  mother,  unless 
there  has  been  a  contract  or  a  decree  for  a  settle^ient  in  her 
lifetime  (g).    If,  however,  there  has  been  an  order  or  decree 
ie£(Brriiig  it  to  the  Master  to  approve  a  proper  settlement 
to  be  made  upon  a  married  woman  and  her  children  out  of 
the  property  of  the  woman,  and  she  die  before  the  Master 
has  made  his  report,  the  children  will  have  a  right  to  a  set- 
tlemant,  under  the  order,  out  of  their  mother's  property  (h) ; 
and  it  seems  that  the  children  are  clearly  entitled  to  assert 
this  right  by  supplemental  bill  (t). 


(e)  Scriven  v.  Tapley,  2  Ed.  3S7 ;  (g)  1  Mad.  467. 

Aflib.  609,  S.  C.  {h)  Murray  v.  Lord  Elibank,  10 

(J)  1  Dick.  391.  Ves.  84. 

(e)  I  Mad.  450.  (t)  Ibid,  84;  13  Ves.  1 ;  S.  C. 

(/  )  10  Ves.  84.  14  Ves.  496.  8.  C, 
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Persons  disqualified  from  suing  alone : 


Wife's  right  to       From  the  opinions  expressed  in  the  above-mentioned  cases 
a      emen         Murray  v.  Lord  Elibank,  and  Lloyd  y,  WilliamSy  itseema 
thettilS  ©rthe  Thomas  Plumer  considered  that  the 

bill,  equity  of  the  wife  to  a  settlement  in  favour  of  herself  Imd 

children,  did  not  attach  till  after  a  decree  or  order  referring  it 
to  the  Master  to  approve  of  a  settlement.  In  Steinmetz  t. 
Halthin  (A),  however,  Sir  J.  Leach,  V.  C.  appears  to  have 
come  to  a  different  conclusion,  and  to  have  considered  that 
the  right  of  the  wife  to  a  settlement,  does  not  depend  upon 
the  decree  or  order  for  referring  it  to  the  Master  to  approve  a 
settlement,  but  attaches  upon  the  property  immediately  upon 
the  filing  of  the  bill,  which  gives  the  Court  jurisdiction  as  to 
that  property,  whether  the  bill  be  filed  by  the  wife  or  by  others ; 
and  that  when  once  the  equity  of  the  wife  has  attached  upon 
the  property,  it  continues  for  the  benefit  of  the  children^  not- 
withstanding the  death  of  the  wife  before  the  settlement  is  exe« 
cuted.  In  that  case  the  bill  was  instituted  by  the  executors 
of  the  will,  under  which  the  wife  became  entitled  to  the 
property,  praying  the  direction  of  the  Court  concerning  it, 
and  the  wife  had  died  before  answer,  and  the  Court  held  her 
children  entitled  to  the  money,  on  the  ground  that  the  right 
had  attached  upon  the  filing  of  the  bill,  and  the  wife  had  done 
no  act  to  waive  it. 

May  be  waived  But  whether  the  equity  of  the  wife  to  a  settlement,  for  the 
S»ne*before*the  ®^  herself  and  children,  attaches  upon  the  property  so 

actual  execution  early  as  the  period  of  filing  the  bill,  or  not,  it  is  clear  that  the 
wife  may  at  any  time  before  the  execution  of  a  settlement, 
even  after  the  Master  has  actually  approved  of  one  under  a 
decree,  appear  in  Court  and  waive  her  right,  so  as  altogether 
to  defeat  her  children  (/). 
—  but  not         With  respect  to  the  question  of  whether  it  is  competent  to 
after  a  contract        ^jf^   by  consent  in  Court,  to  waive  her  riffht  to  a  settle- 
entered  into  by  C     X.       M»      ^         '  i> 

her  husband.  ment  tor  herself  and  her  issue,  after  a  contract  entered  mto 
on  the  part  of  the  husband  to  make  one,  it  is  to  be  observed, 
that  in  Ex  parte  Gardiner  (m).  Lord  Hardwicke  held  that  she 

(k)  1  Glynn  &  J.  64.  10  Ves.  89;  Steinmets  o.  Halthin. 

(0  Rowe  V.  Jackson,    2  Dick.  1  Glynn  &  J.  64. 

604  ;  Murray  v.  Lord  Elibank,  20  (m)  Anon.  2  Ves.  671. 
Ves.  84;  Martin  v.  Mitchell,  cited 


of  the  settle- 
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might  waive  it  as  far  as  her  own  interest  was  concerned^  but  ^^^*JJ^^  ^ 
not  for  her  children.  In  that  case  a  reference  had  been  s  ^  0 
made  to  the  Master  to  approve  a  proper  settlement,  in  conse- 
^ence  of  which,  proposals  had  been  given  in  and  signed  both 
bj  husband  and  wife,  bj  which  he  was  to  settle  an  estate  in 
Jamaica  in  strict  settlement.  Before  the  matter  was  ulti- 
mately concluded,  the  husband  and  wife  went  to  Jamaica, 
where  thej  staid  six  years,  and  upon  their  return,  there  being 
BO  children,  they  preferred  a  petition  to  have  the  money  paid 
out  of  Court  to  the  husband,  the  wife  consenting ;  but  Lord 
Hardwicke  refused  the  application,  being  of  opinion  that  the 
pn^KMnl  was  binding,  and  that  if  the  husband  had  died 
dirottd,  and  had  left  children,  such  children  would  have  been 
eatitled,  under  those  articles,  to  have  had  it  carried  into 
execution. 

The  same  rule  was  subsequently  acted  upon  by  Sir  J. 
Leach,  V,  C,  in  Feimer  v.  Taylor  (n),  and  though  that  de- 
cision was  afterwards  reversed  by  Lord  Brougham,  yet,  as 
that  reversal  was  upon  the  ground  that,  what  the  Vice-Chan- 
edlor  had  treated  as  a  binding  agreement,  had  on  a  former 
occasion  been  considered  by  Sir  William  Grant  as  merely 
voluntary  and  such  as  a  Court  of  Equity  would  not  carry 
mto  effect,  the  principle  upon  which  the  case  was  originally 
determined,  must  be  considered  as  undisturbed  by  the  reversal 
of  the  Vice-Chancellor's  decbion. 

It  seems  that  if,  after  a  reference  to  approve  of  a  settle-  Death  of  either 
ment,  one  of  the  parties  die  before  the  settlement  be  ap-  ^^^'^^^^^^'^ 
proved  of  by  the  Court,  and  there  are  no  children  of  the  cutioD  of  settle- 
marriage,  the  right  of  survivorship  as  between  the  husband        ^^^^  °**{^ 
tnd  the  wife  is  not  affected.  Thus  in  Macaulay  v.  Philips  (o),  of  the  survivur- 
Lord  Alvanley  laid  it  down,  that  if  the  wife  had  died  even  after  *jj^P^  ^re^ro 
a  proposal  had  been  made  by  the  husband  under  such  an  order,  children, 
the  husband  would  have  been  entitled.    His  Lordship,  how- 
ever, said,  that  he  did  not  mean  to  determine  what  the  case 
would  have  been  if  the  proposal  had  been  approved  of  by  the 
Court,  and  a  settlement  ordered  to  be  made  (as  perhaps  then 
the  Court  would  have  considered  it  as  actually  made),  and 


(»)  1  SiiD.  169 ;  a  RttU.  &  M.  190.  S.  C.  (o)  4  Ves.  10. 
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Persons  disqualified  from  ntmg  aUme : 


Wile's  right  to 
•  ScttlemeDt. 


FoHeited  hj  the 
wile's  adulteiy. 


Unless  the  wife 
was  a  ward  of 
Court,  aod  had 
been  married 
clandestiiiely. 


Form  of  the 
order. 


that  be  was  fmr  from  detennining  that  in  rach  a  caae  the  set* 
tlement  would  be  entirely  at  an  end ;  on  the  contrary,  be 
thongfat  it  would  be  binding,  and  that  the  accident  wooki 
make  no  difference. 

It  may  be  obeenred  here,  that  if  the  wife  be  an  adultereaSy 
Hying  apart  from  her  husband,  a  Court  of  Equity  will  not  inter- 
fere upon  her  application  for  a  settlement  out  of  her  own 
ckases  in  actiony  neither  will  it  order  them  to  be  paid  to  her 
husband ;  not  to  the  former,  because  she  is  unworthy  of  the 
Court's  notice  or  interference ;  nor  to  the  latter,  because  he 
does  not  maintain  her,  in  respect  of  which  duty  only  the  law 
gires  to  him  her  fortune.  Accordingly,  in  Carr  v.  EoBi^ 
brooke  (q),  cross  petitions  were  presented  by  the  husband  and 
wife,  the  one  praying  that  350  /.  belonging  to  her,  might  be 
settled  to  her  separate  use,  the  other  that  the  money  might  be 
paid  to  the  husband  without  his  making  any  provision  for  her. 
The  wife  had  eloped  and  had  lived  in  adultery,  and  her  husband 
had  obtained  a  divorce  d  mensd  et  thoro^  but  at  the  time  of  the 
application  the  adulterer  was  dead,  and  the  wife  was  supported 
by  his  mother ;  the  Lord  Chancellor  said  he  could  make  no  order 
upon  either  petition,  that  he  could  not  settle  the  sum  to  the  wi^&'s 
separate  use,  and  that  he  must  leave  it  as  it  was.  But  the 
rule  is  different  in  instances  of  female  wards  of  the  Court  who 
are  married  without  its  consent;  for  although  they  after-* 
wards  live  in  adultery,  the  Court  will  enforce  a  settlement  (r) ; 
because  the  marriage  being  a  contempt,  the  Court  thereby 
obtained  jurisdiction  to  commit  the  husband,  in  consequence 
of  his  misconduct,  until  he  should  make  a  proper  settlement, 
and  will  not  part  with  that  power  until  that  act  be  done, 
whatever  may  be  the  irregularity  of  the  wife's  conduct,  which 
may  be  attributed  in  some  degree  to  her  husband's  eonduct  in 
procuring  such  a  clandestine  marriage. 

With  respect  to  the  order,  which  is  usually  made  upon  an 
application  for  the  property  of  the  wife,  in  case  the  wife  doea 
not  consent,  the  terms  of  it  are,  that  it  be  referred  to  the 
Master  to  inquire,  and  state  to  the  Court  whether  any  settle- 


(9)  4  Ves.  146.   See  also  Ball  *.      (r)  Ball  v.  Coutts,  1  Ves.  &  Bea. 
Montgomery,  2  Ves.  juD.  191  ;  and  S02-304. 
Watkyns  v.  Watkyns,  %  Atk.  97. 
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ment  has  been  made ;  and  in  case  the  Master  shall  find  that  Wife's  right  to 
none  has  been  made,  or  if  any  has  been  executed,  if  he  does    *  ^ 
not  approre  of  the  same,  then  the  husband  is  to  be  at  liberty 
to  laj  proposals  before  the  Master,  and  the  Master  is  to  state 
the  same,  with  his  opinion,  to  the  Court  («).   Where  a  reference  Where  there 
ii  made  to  the  Master  to  approve  of  a  proper  settlement  upon  the  Jl^^ea* 
wife  ont  of  a  particular  property,  it  is  always  usual  to  direct 
die  Master  to  hare  regard  to  any  settlement  which  the  hus- 
band may  hare  made  upon  the  wife  aliunde.  And  as  the  extent 
of  the  provision  out  of  the  particular  property  in  question  may 
be  affected  by  any  prior  settlement  made  by  the  husband, 
10  also  in  making  such  provision,  regard  ought  to  be  had 
to  any  other  property  which  may  have  been  possessed  by  the 
husband  in  right  of  his  wife ;  for  the  adequacy  of  the  prior 
settlement  to  the  equity  of  the  wife,  must  depend  upon  the 
imoant  of  the  other  property  possessed  in  her  right  (0*  The 
asual  order  in  such  cases  therefore,  is,  to  refer  it  to  the  Master 
to  approve  of  a  proper  settlement  upon  the  wife  and  children, 
"  regardi  being  had  to  the  extent  of  the  wife*s  fortune,  and  to 
any  settlement  which  may  already  have  been  made  upon  her.'' 

Where  the  property  of  a  married  woman  is  a  subject  of  In  ^l^at  cases 
.    ,  1  ...  .  ,    ,    ,       ,      . ,    /.  ,     8«>ts  may  be 

equitable  cognizance,  it  is  not  matenal  whether  the  aid  of  the  brought  by 

Court  is  sought  by  the  wife,  or  by  the  husband  or  his  repre-  ^^^^  Covert.  ^ 
sentatives  or  assignees ;  and  it  is  now  certain  that  a  feme 
covert  may  herself  file  a  bill  for  the  purpose  of  having  that  to 
which  she  is  entitled  secured  to  her  and  her  family  (u) .  In  Lady 
Elibank  v.  Montolieu{x),  where  a  bill  was  filed  by  a  manied 
woman  against  her  husband.  Lord  Thurlow  said  that  the  only 
difficulty  he  had  was,  upon  the  form  of  the  suit,  whether  a  mar- 
ried woman,  by  her  next  friend,  could  be  a  plaintiff  in  this  Court ; 
but  that  with  respect  to  that  difficulty,  if  upon  the  point  of 
law,  she  was  entitled,  and  there  was  no  way  of  asserting  her 
right  against  her  husband  but  by  bill,  that  objection  he  thought 
did  not  weigh  much,  and  his  Lordship  ultimately  made  the 
decree. 

(i)  Selon  on  Dec.  259;  Hand's  (u)  Worrall  t?.  Marlar,  cited  in 
Prac.  217.  IVlr.  Cox's  note  to  Bosvil  v,  Brandon, 

(t)  Green  v.  Otte,  1  S.  &  S.  254  ;    1  P.  VVms.459,  where  the  cases  on 
Bond  V.  Simmon!;,  S  Atk.  20 ;  Elibank    this  subject  are  collected. 
V,  Monlolieu,  5  Ves.  744.  (i)  5  Ves.  743. 
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Persons  disqualified  from  suing  alone : 


^  Suits  by  No  doubt,  therefore,  can  be  now  entertained,  that  a  wife 
.MS        .    ^^j^  under  such  circumstances,  be  the  plaintiff  in  a  suit 


Agtiost  tbetr      against  her  husband  ;  and  indeed  it  seems  necessary  that  in 
husbands.         all  those  cases  in  which  her  interests  are  in  opposition  to  the 
rights  claimed  by  her  husband,  she  should  be  entitled  to  sue 
as  a  plaintiff  without  her  husband  joining  (y) ;  for  the  hus- 
band being  the  person,  or  one  of  the  persons  complained  of. 
Husbands  must  the  complaint  cannot  be  made  by  him.    In  such  cases,  how- 
parti^^"^^*    ever,  it  is  necessary  that  the  husband  should  be  a  substantive 
party  to  the  suit,  the  mere  naming  him  as  the  next  friend 
of  the  wife  will  not  be  sufficient,  and  upon  this  ground,  in 
Smyth  V.  Myers  (2),  the  Court  granted  a  motion  made  on  the 
part  of  the  plaintiff,  who  had  a  separate  estate,  for  liberty  to 
strike  out  the  name  of  the  husband  as  next  friend,  and  to 
make  him  a  co-plaintiff. 
Wife's  right  to       It  is  to  be  observed  here,  that  where  the  suit  is  for  a  chose 
pr^udfc'^"by°*      action  of  the  wife,  tlie  wife's  right  to  a  settlement  will 
her  husband       not  be  prejudiced  by  her  husband  being  joined  with  her, 
suu!"^  *°         because  all  suits  and  defences,  in  this  Court,  by  husband 
and  wife  jointly,  where  there  is  no  appearance  for  the  wife  by 
guardian,  are  considered  as  suits  and  defences  of  the  husband, 
and  the  Court  therefore  will  not  suffer  the  money  to  be  paid 
to  the  husband  on  the  prayer  of  his  counsel,  because  it 
knows  that  the  instructions  to  counsel  come  from  the  hus- 
band, who  has  the  power  of  the  suit  and  defence.    In  such 
cases,  therefore,  the  Court  expects  that  the  wife  should  attend 
in  Court,  or  before  commissioners,  and  give  her  consent,  before 
it  will  make  an  order  for  payment  to  the  husband  (a).  And 
upon  this  principle,  where  a  married  woman  having  a  separate 
interest,  joins  as  a  co-plaintiff  or  co-defendant  with  the  hus- 
band, instead  of  suing  by  her  next  friend,  or  answering  sepa- 
rately, the  suit  or  defence,  will  not  prejudice  a  future  claim  by 
the  wife  in  respect  of  her  separate  interest  (b) ;  and  it  has 
been  decided,  that  a  suit  by  a  husband  and  wife  against  the 

(y)  RegDcs  v.  Lewes,  1  Ch.  Ca.  (s)  S  Mad.  474. 

35;  S.  C.  Nels.  88;  and  Kirk  «.  (a)  Pawlet  v.  Delaval,  2  Vet. 

Clark,  Prec.  Ch.  276  ;  Oxenden  ».  663-609 ;  rir/a  etiam  Mole  d.  Smith, 

Oxenden,  3  Vcm.  403  ;  Lawley  v.  1  J.  &  W.  665. 

ilalpen,  Bunb.  310 ;  Lady  Elibank  {b)  Uughes  v.  Evans,  1  S.  &  S. 

V.  Montolicu,  ubi  supi-a,  185. 
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troBtees  of  the  wife's  separate  property,  cannot  be  pleaded  in      ^it*  ^ 

bar  to  a  sabsequent  suit  by  her  and  her  next  friend,  against  ' 

tbe  trustees  and  her  husband,  although  the  relief  prayed  in 

both  suits  is  the  same  (c). 
In  general,  however,  where  the  suit  relates  to  anything  for  por  wifo*t  lepa* 

the  separate  use  of  the  wife,  the  bill  ought  to  be  filed  in  her  ^  csute. 

name  by  her  prockem  amtfy  otherwise  it  is  her  husband's  bill. 

The  Court  however  will,  under  those  circumstances,  take  care 

of  the  wife,  and  order  payment  to  some  person  for  her 
The  effect  of  joining  the  husband  as  co-plaintiff  in  a  bill  Joinder  of  bus- 
a  wife,  respectbg  her  «.pa«to  estate,  i.  an  adnu«ion  by  ^J^^ 

bim  that  it  is  the  separate  property  of  the  wife,  in  as  full  a  him  of  wife's 

t  manneras  he  could  make  such  an  admission  if  he  were  a  ^P^*^  estate. 

defendant  (e). 

As  a  wife  may  sue  her  husband  in  respect  of  her  separate  in  what  eases 
property,  so  may  a  husband  in  a  similar  case  sue  his  wife  (/).  J*^^^*^^^ 
Such  suit,  however,  can  only  be  in  respect  of  his  wife's  sepa- 
nte  estate ;  for  a  husband  cannot  have  a  discovery  of  his  own 
estate  against  his  wife  (^). 

Where  it  is  necessary  that  a  suit  respecting  the  property  of  Must  be  hei 
a  married  woman  should  be  instituted  against  her  husband,  or  ineoA ; 
that  the  husband  should  be  one  of  the  defendants,  as  the  wife 
being  under  the  disability  of  coverture  cannot  sue  alone,  and 
she  cannot  sue  under  the  protection  of  her  husband,  she  must 
fieek  other  protection,  and  the  bill  must  be  exhibited  in  her 
Dame  by  her  next  friend  (A) ;  who  is  also  named  as  such  in 
the  bill,  as  in  the  case  of  an  infant  (t).  A  bill,  however,  cannot, 
IS  in  the  case  of  an  infant,  be  instituted  by  a  next  friend  on 
behalf  of  a  married  woman,  without  her  consent,  and  if  a 
suit  should  be  so  instituted^  upon  her  affidavit  of  the  matter  it 
will  be  dismissed  (A-). 

(c)  Reeveo.DaIb7,  2S.&S  464.  (t)  Lord  Red.  22.    Where  the 

((H  Griffith  v.  tlood,  2  Ves.  452.  husband  is  under  an}r  of  the  dis- 

(e)  Smyth  «.  Myers,  8  Mad.  474;  abilities  enumerated  in  the  com- 
v%d9  Ryan  o.  Anderson,  ib.  174.  mencement  of  this  chapter,  in  such 

(/)  Warner  v.  W^amer,  1  Dick,  case  the  wife  is  considered  as  a  feme 

00;  AinsUe  v.  MedlicoU,  13  Ves.  toUt  and  may  sue  without  the  inter- 

2G6.  vention  of  a  next  friend. 

(f)  Brooks      Brooks,  Free.  Ch.      {k)  Andrews  v.  Cradock,  Free 
24.  Ch.  376 ;  Gilbert  Rep.  36,  S.  C. 

(ft)  Griffith  V.  Hood,  2  Ves.  452. 
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Piriions  disquaiifitd  frcm  suimg  alone  : 


Soiti  bf 
Ftma  Cmmi. 

'  V  ' 

who  wed  QOt 
be  a  reUtioa, 
bat  mu%i  be  a 
penoDof  svb- 
tUoce. 


In  what  cases  a 
next  friend  may 
be  changed. 


Death  of  next 
friend  pending 
the  suit 


The  prockein  amy  of  a  married  woman  need  not  be  a  rela- 
tion, bat  be  most  be  a  person  of  sabstance,  because  he  is  liable 
to  costs  (/) ;  and  in  this  respect  thsre  is  a  material  diflPerence 
between  the  prockein  amy  of  a  feme  covert  and  of  an  infant, 
for  any  person  may  file  a  hill  in  the  name  of  an  infant,  Imt  the 
suit  of  d  Jeme  covert  is  substantiallj  her  own  suit,  and  her 
next  friend  is  selected  by  her.  In  the  former  case,  iherefore, 
as  we  have  seen  (m),  the  Court  does  not  reqnii^  that  the  next 
friend  should  be  a  person  of  substance,  because  if  the  friends  of 
an  infant  are  poor,  the  infant  mi£rht,  by  such  a  rule,  be  deprived 
of  the  opportunity  of  asserting  his  right,  but  in  the  case  of  a 
feme  covert,  as  the  object  for  which  a  prockein  amy  is  required 
is  that  he  may  be  answerable  for  the  costs,  the  Court  ex- 
pects that  the  person  she  chooses  to  fill  that  office  should  be 
one  who  can  pay  the  costs  if  it  should  turn  out  that  the 
proceeding  is  ill-founded;  and  it  has  even  gone  the  lengdi 
of  saying,  that  where  the  next  friend  of  a  married  woman 
takes  the  benefit  of  an  Insolvent  Act,  it  will  not  suffer  the 
cause  to  proceed  till  the  next  friend  is  changed,  or  security  ie 
given  for  the  costs  (n).  It  seems,  however,  that  in  the  latter 
case  the  proper  motion  to  be  made  is,  that  all  proceedings  in 
the  suit  may  be  stayed  imtil  security  be  given  for  the  costs,** 
and  that  an  application  to  remove  the  next  friend  and  appoint 
another  in  his  stead  would  be  improper  (o). 

In  the  case  of  Lawley  v.  Halpenip)^  a  feme  covert  plain- 
tiff was  permitted  to  change  her  next  friend  after  considerable 
progress  had  been  made  in  the  cause,  but  tlie  order  was  only 
made  upon  condition  that  the  new  next  friend  should  enter  into 
a  recognizance  to  answer  all  the  costs,  as  well  those  which  had 
accrued  before,  as  those  \irhich  would  accrue  after,  his  ap- 
pointment. • 

In  Barlee  v.  Barlee  (q),  where  the  next  friend  of  a  married 
woman  died  pending  the  suit,  the  Court  ordered,  upon  the 
application  of  the  defendant,  that  the  bill  should  be  dismissed 
unless  a  new  next  friend  be  named  \%ithin  two  months. 

In  that  case  it  is  also  to  be  observed,  that  the  Court  made  it 


(0  Anon.  1  Atk.570. 
(m)  .^nf^p.  103,  104. 
(n)  IVnaiDgtoQ  I*.  Alvin,  1  S.  & 
S.  2<il. 


(d)  Ibid. 

Hunb.  310. 
(9)  1  S.  fit  S.  100. 
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put  of  the  <yrder,  that  in  casd  the  bill  should  bo  dismisied,  the  by 
costs  of  the  defendant  should  be  paid  out  of  the  fond  in  Court,  ^ 
which  fond  had  arilen  from  the  rents  of  the  wife's  separate 
estate,  which  was  the  subject  of  litigation ;  from  which  it  ap- 
pears that  the  property  of  a  married  woman  in  the  hands  of  the 
Court  will  be  considered  liable  to  the  costs  of  a  suit  instituted 
bj  her  teaching  that  propertj. 


If  a  bill  has  been  filed  by  a  feme  sole,  and  she  intermarry  Abatement  of  a 
pending  the  suit,  the  proceedings  are  thereby  abated,  and  suit     the  mar- 
cannot  properiy  be  continued  without  a  bill  of  revlTor.    If,  ,"If  pUintiffT* 
howerer,  a  female  plaintiff  marries,  and  afterwards  prdceeds  ^  * 

m  the  suit  as  a  feme  iole,  the  mere  want  of  a  bill  of  reviyor 
h  not  an  error  for  which  a  decree  can  be  reversed  upon  a  bill  of 
renew  brought  by  a  defendant,  because,  after  a  decree  made 
in  point  of  right,  a  matter  which  may  be  pleaded  in  abatement, 
ii  not  an  error  npOn  which  to  ground  a  bill  of  review  (#). 

ft  has  been  determined,  that  if  a  female  plaintiff  marriee 
pending  a  suit,  and  afterwards  before  revivor  her  husband  dies, 
a  MD  of  revivor  becomes  unnecessary,  her  incapacity  to  pro^ 
•ecute  the  suit  being  removed;  the  subsequent  proceedings 
enght,  however,  to  be  in  the  name  and  with  the  description 
Irhich  she  has  acquired  by  the  marriage  (t). 

Where  a  bill  has  been  filed  by  a  man  and  his  wife  touching  Effect  of  the 
the  personal  property  of  the  wife,  and  the  husband  dies  pending 
the  suit,  no  abatement  of  the  suit  takes  place,  but  the  wife, 
unless  any  act  has  been  done  which  may  have  the  effect  of 
depriving  her  of  her  right  by  survivorship,  may  continue  the 
suit  without  filing  a  bill  of  revivor.  If,  however,  she  does  not 
think  proper  to  proceed  with  the  cause,  she  will  not  be  liable 
to  the  costs  already  incurred,  because  a  woman  cannot  be  made 
responsible  for  any  act  done  by  her  husband  during  the  cover- 
ture; but  if  she  take  any  step  in  the  cause  subsequent  to  her 

(s)  Viscountess  Cranborne  v.  Dal-  the  sheriff'  shall  take  advantage  of 

mahoy,  Nels.  R.  85  ;  S.  C.  I  Ch.  the  estoppel ;  I  Salk.  310;  1  lloll. 

831.    So  at  law,  if  a  woman  sues  Abr.  860,  pi.  50. 

or  is  sued  as  sole,  and  judgment  is  {t)  Godbin  v.  Karl  Fcrrart,  Lord 

agaiDst  her  as  such,  though  she  was  Red.  47,  n. 
eoiert,  she  shall  be  estopped,  and 


154 


Persons  disqualified from  fuing  alone : 


Abatement. 


death  of 
wife. 


By  death  of 
husband  after 
wife. 


Wife's  right  by 
Sunrivorship. 


husband's  death,  she  will  make  herself  liable  to  costs  from 
the  beginning  (u). 

A  different  rule  with  respect  to  the  right  to  continue  a  suit 
instituted  by  a  husband  and  wife,  prevails  when  the  wife  dies 
in  the  life-time  of  her  husband,  from  that  which  is  acted  upon 
when  the  husband  dies  in  the  lifetime  of  his  wife,  for  in  that 
case,  although  the  husband  upon  the  death  of  his  wife  becomM 
entitled  to  all  her  choses  in  action^  he  does  not  acquire  such 
title  by  survivorship,  but  in  a  new  character,  and  an  absolate 
abatement  of  suit  takes  place,  so  that  to  entitle  himself 
to  continue  it,  the  husband  must  first  clothe  himself  with  the 
character  of  her  personal  representative  by  taking  out  admi- 
nistration to  her  effects,  and  then  proceed  to  file  a  bill  of 
revivor.  And  here  it  is  to  be  observed,  that  if  after  the  death  of 
the  wife  the  husband  were  to  die  before  the  termination  of  the 
suit,  the  party  to  continue  the  suit  would  not  be  the  personal 
representative  of  the  husband,  although  such  personal  represen- 
tative would  be  the  party  entitled  to  the  money ;  and  it  is 
remarkable  that  in  such  a  case,  the  Ecclesiastical  Court  con- 
siders itself  bound  to  grant  administration  to-the  next  of  kin  of 
the.  wife,  and  not  to  the  personal  representative  of  the  hus- 
band (x),  although  such  adminiBtrator  will  be  considered  in 
equity  as  a  trustee  for  the  representative  of  the  husband.  The 
same  rule  is  observed  by  the  Ecclesiastical  Courts  where  the 
husband,  having  taken  out  administration  to  his  wife,  dies 
before  he  has  administered  all  her  property ;  in  such  case  also 
the  Ecclesiastical  Courts  consider  themselves  bound  to  com- 
mit the  administration  de  bonis  non  to  the  next  of  kin  of  the 
wife,  and  not  to  the  representatives  of  the  husband,  although 
they  are  the  parties  entitled  to  the  property  (y). 

But  although  it  is  in  general  necessary  that  a  husband,  after 
the  death  of  his  wife,  pending  a  suit  instituted  by  them  for  the 
recovery  of  her  personal  property,  should,  in  order  to  entiUe  him 
to  proceed  with  the  cause,  take  out  administration  to  his  wife, 
and  then  file  a  bill  of  revivor ;  yet  if  any  act  has  been  done, 
the  effect  of  which  would  have  been  to  deprive  the  wife,  in  case 
she  had  outlived  her  husband,  of  her  right  by  survivorship. 


(u)  Lord  Red.  47  ;  vid§  eiiam,  8 
Atk.  726,  &  Bond  v.  Simmons,  ib.  21. 


(x)  Williams  on  Executors,  244*  010. 
(y)  Ibid. 
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and  to  Test  the  property  in  the  husband  abeolutely,  the  hus- 

band  may,  it  ia  apprehended,  continue  the  suit  in  his  individual  ^  - 

character  without  taking  out  administration  to  his  wife. 

In  such  casoy  however,  it  will  be  necessary,  if  such  act 
has  taken  place  subsequently  to  the  institution  of  the  suit, 
to  bring  the  hei  before  the  Court  by  means  of  a  supple- 
mental  bill,  unless  it  appears  upon  the  proceedings  which  have 
already  taken  place  in  the  cause. 

TliiB  distinction  renders  it  important  to  consider  what  the  How  defeated. 
drcuDostances  are  which  will  have  the  effect  of  so  altering  the 
property  as  to  vest  the  right  to  the  wife's  personal  property 
alM^ately  in  the  husband,  and  entitle  him  to  proceed  in  a  suit 
vithont  assuming  the  character  of  her  personal  representative. 

Upon  thb  subject  it  is  to  be  observed,  that  a  mere  inten-  Not  merely  by 
tion  to  alter  the  property  will  not  have  the  effect  of  giving  the  ^  *^ 

husband  the  absolute  right  in  it,  and  that  therefore  the  mere 
bringing  an  action  at  law,  or  filing  a  bill  in  equity,  will  not 
alter  the  property,  unless  there  be  a  judgment  or  decree  for 
payment  to  the  husband  alone. 

And  so  it  has  been  decided,  that  an  appropriation  by  an  or  a  nsere  appro- 
executrix  of  so  much  of  the  assets  of  her  testator  as  was  P"*^' 
necessary  to  discharge  a  legacy  bequeathed  to  a  married 
woman,  was  not  such  a  change  of  the  property  as  would 
rest  it  in  the  husband ;   but  it  seems,  that  if  a  person  Bypftynent  iato 
indebted  to  a  married  woman  or  holding  money  belonging  to  ^^^^^ 
her,  pay  such  money  into  Court  in  a  cause  to  which  the  husband 
and  wife  are  parties,  such  payment  will  be  considered  as  an 
alteration  of  the  property ;  for  as  properly  it  could  only  have 
been  paid  during  coverture  to  the  husband,  the  circumstance  of 
its  having  been  made  into  Court  will  not  alter  the  rights  of  the 
parties,  and  it  will  be  considered  as  a  payment  made  to  him  (2). 
For  the  same  reason,  where  the  jewels  of  the  wife  had  been 
deposited  in  Court  by  the  husband  under  an  order,  they  were 
considered  as  belonging  to  the  husband's  executors,  and  not  to 
the  representative  of  the  wife  who  had  survived,  because, 
having  been  in  the  possession  of  the  husband,  even  a  tor^ 
thus  act  could  not  devest  that  property  and  turn  it  into 
a  chose  in  action  (a),  much  less  could  a  payment  into  Court 

(s)  Packer  r.  Wyndham.  Prec.  Ch.  412.  (a)  Ibid. 


PtrscKi  dufmmiM/M /Vm  SMijig  alame  : 


eominmitec  of  the  emte  and  penoa  or  her  lunatic  fanaband. 


Ia  luacy.  waa  entitled  to  stock  vhkh  was  staoduif  in  tfw  same  of 
triKtce  for  her.  and  this  stcck  nv  br  an  order  made  in  the 
InnacT  transferred  into  the  name  of  the  Accoantant-general  in 
the  matter  of  the  Innacr.  and  part  of  it  was  afterwards  aold  oat 
and  applied  in  pajment  of  costs  in  the  hmacr,  Loid  Ljndhont 
held,  that  the  uiode  in  which  the  stock  had  been  dealt  with 
amounted  to  a  reduction  into  possesston  br  the  hnaband;  be- 
caoae  as  payment  br  the  trustee  to  the  lunatic  or  to  the  com- 
mittee, woaM  hare  been  a  reduction  into  poeseaskm  ;  ao  pay- 
ment into  Court  to  the  credit  of  the  lunacr,  was  cqoallj  a  re- 
daction into  possession  for  the  lunatic ;  and  upon  this  groond 
his  Lordship  refused  to  srrant  a  petition,  presented  bj  the  wife 
after  the  death  of  the  lunatic,  prayincr  that  the  stock  might  be 
transferred  to  her,  as  beloncrinir  to  her  br  aornronhip  (6). 

Seen*,  mhen      If»  however,  monej  paid  into  Courf  be  carried  by  order  to  the 

mffwj  n  carried  j^inj  names  of  the  husband  and  wife,  the  case  will  be  diflerent, 
to  jMiit  iccount* 

and  the  wife  will  not  be  deprired  of  her  right  of  smnriTor- 
■hip,  in  the  case  of  the  husband  dring  before  he  has  procured  an 

Traoafef  to  tms-  order  for  the  parment  of  it  out  of  Court  (c) :  and  it  seems  that 
a  mere  pa^nient  or  transfer  of  money  or  stock  to  trosteea  for 
the  benefit  of  the  wife,  will  not  give  the  husband  the  abeohite 
right  to  the  money  to  the  exclusion  of  the  wife. 

Kflfect  of  a  pro-       It  appears  formerly  to  have  been  held  that  a  promiasoiy 

miMory  note  to  j^^^  given  to  a  wife  during-  coverture,  became  the  property 
of  the  husband  absolutely,  as  the  wife  could  not  acquire  pro- 
perty during  coverture,  and  upon  this  principle.  Lord  Hard- 
wicke,  in  Lightbaume  v.  Holydcy  (</),  held,  that  upon  the 
death  of  the  husband  in  a  suit  respecting  a  note  of  this  descrip- 
tion, the  suit  abated,  and  in  Hodges  v.  Beverley  (c),  it  was  de- 
termined that  a  note  given  to  a  feme  covert ^  was,  upon  her 
husband  s  death,  to  be  considered  as  his  assets.  But  in  NaskY» 

Payment  of  part  Nash(f)^  Sir  Thomas  Plumer,  V.  C.  held,  that  a  note  gireo 
to  a  wife  was  a  chose  in  action  of  the  wife,  and  surrired  to  her 

lufficient  as  to 

letidae.  <>a  the  death  of  her  husband,  and  that  the  circumstance  of  tha 

(ft)  In  re  Jenkins,  6  Ross.  183.      13$,  n. 

(r)  Ibid.  (e)  Bunb.  188. 

('/)  2  tUi.  Ca.  Ab.  1 ;  2  Mad.       (/)  2  Mad.  133. 
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husband  hsfini^  reoMvad  the  interest  and  part  of  the  capital  in  Wtfe*g  right  by 
his  li^Btime,  for  which  he  gave  a  receipt,  did  not  alter  the  .^^^"^"^'P-. 
nature  of  die  ptiperty,  bat  that  the  remainder  of  the  money 
itill  remained  «  eho9e  in  action. 

In  the  last  case  a  receipt  of  part  of  the  money  by  the  hnsband  Receipt  by  the 
was  not,  n  w«  hare  seen,  held  sufficient  to  alter  the  nature  of  ci^o\*"^uc^^^^^ 
the  property  in  the  remainder  so  as  to  deprive  the  wife  of  her 
right  to  it  by  snrvivorahip.    In  general,  however,  if  the  hus-  or  by  a  person 
band,  either  alone  or  jointly  with  his  wife,  authorize  another  S^^™^  *^ 
person  to  receive  the  property  of  the  wife,  whether  it  be  money, 
legacy  or  other  thing,  and  snch  person  actually  obtain  it,  such 
receipt  will  change  the  wife's  interest  in  the  property,  and  be 
t  reduction  into  possession  by  the  husband.    Thus,  in  Doswell 
r.  EarU  (A),  where  an  executor,  with  the  wife's  consent,  had 
paid  a  legacy,  to  ^ich  the  wife  was  entitled  upon  ^  the 
death  of  her  mother,  to  the  husband,  upon  his  undertaking  to 
pay  the  interest  to  tbemother  during  her  life,  and  the  wife  having 
lorfrred  her  and  her  hnsband  filed  a  bill  claiming  the  money 
against  her  husband's  executors,  the  bill  was  dismissed. 

The  mere  proof  of  a  debt  due  to  the  wife  by  the  husband  under  Seeut,  the  roero 
a  fiat  or  commission  of  bankrupt  against  the  debtor,  will  not  ^"S[,j^p^y| 
alter  the  property  of  the  debt,  and  it  still  remains  a  ckose  in 
action  (i).    It  seems,  however,  that  an  award  by  an  arbitrator  E^iect  of  an 
giving  money  to  the  husband,  to  which  he  was  entitled  in  ^^ard. 
right  of  his  wife,  will  have  the  effect  of  altering  the  property 
and  giving  it  to  the  husband  absolutely  {k). 

With  respect  to  the  effect  of  a  judgment  at  law  in  altering  —of  a  Judg- 

the  property  of  a  wife's  chose  in  actum,  much  depends,  as  we  ^'^^ 

have  seen,  upon  whether  the  wife  is  or  is  not  named  in  the 

proceeding.    If  the  wife  be  not  a  party,  (which  she  need  not  Where  wife  not 

be  at  law,  if  the  right  accrued  to  the  wife  during  coverture,)  a  *  P*"^* 

judgment  in  an  action  commenced  by  the  husband  will  vest 

the  property  in  the  husband,  so  that  in  the  event  of  the  death 

of  the  husband  before  execution,  the  wife  would  be  deprived  of 

her  rig^*  ^  survivorship  (J) ;  this,  however,  will  not  be  the  where  wife  a 

case  if  the  wife  be  a  party,  in  which  case,  if  the  husband  die  party. 

(h)  12  Vcs.  473.  (I)  Oglander  v.  Batson,  1  Vern. 

(0  Anon.  S  Vern.  707.  896  ;  Garforth  v.  Bradley,  2  Ves. 

(fc)  OgUader  v.  Batson,  1  Vem.  677. 
S9C. 
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Wife*s  right  by  ^j^f  judgment  and  before  execution  Bued  oat,  the  judinnent 

'  will  ■nnriTe  to  her  (»). 
EfcctolPwcei  Decrees  in  eqaitj,  n  we  have  seen,  bo  hi  resemble  jud^ 
in  Eifuty.  ments  at  law  in  this  respect,  that  until  the  money  be  ordered 
to  be  paid,  or  declared  to  belong  to  the  one  or  the  other,  the 
lights  of  the  parties  will  remain  undisturbed;  but  an  order  fiir 
payment  of  a  sum  of  money  to  the  husband  in  rig^t  of  his  wife, 
changes  the  property  and  Tests  it  in  the  husband  (n). 
Decree  for  psy*  Wliere,  howerer,  a  decree  or  order  has  been  made  by  the 
ij?i^l%nxw^  Court  fer  the  payment  of  a  sum  of  money  to  the  husband  and 
▼im  to  wilb  wife,  and  either  party  dies  before  payment,  the  money  will 
belong  to  the  surriTor.  Thus,  where  a  plaintiff  and  his  wife 
brought  their  bill  against  an  executor  for  a  legacy  bequeathed 
to  the  wife  before  marriage,  and  a  decree  was  made  that  the 
mcmey  should  be  paid  to  the  plaintifiis;  upon  a  question  whether 
the  money  should  go  to  the  wife  or  to  the  administratrix  of 
the  husband,  the  Court  referred  it  to  one  of  the  Judges  to  cer- 
tify, who  gare  it  as  his  opinion,  that  a  decree  in  Chanoefj  ton 
money  or  any  other  personal  thing,  being  a  judgmimt  in  equity, 
was  of  the  like  nature  with,  and  ought  to  be  governed  by  the 
same  rules  as  a  judgment  for  a  debt  or  damages  at  common 
law,  and  consequently  that  the  interest  or  benefit  of  the  decree, 
and  the  money  due  thereby,  ought  to  go  and  be  to  such  of 
the  parties  as  should  hare  the  right  thereto  in  case  it  were  a 
judgment  for  debt  or  damages  at  common  law,  according  to 
which,  if  a  judgment  be  had  by  husband  and  wife  in  an  action 
brought  by  them  for  a  debt  due  to  the  wife  before  marriage, 
and  the  husband  dies  after  the  judgment  and  before  execution 
sued,  the  debt  due  on  the  judgment  belongs  to  the  wife,  and 
she  may  sue  execution  upon  the  judgment,  and  not  the  exe- 
cutor or  administrator  of  the  husband  (o).  This  opinion  was 
acted  upon  by  the  Court  in  another  case,  where  a  man  and  his 
wife  brought  their  bill  to  redeem  a  mortgage  of  the  wife's 
estate,  and  the  defendants  put  in  a  plea  to  the  bill,  which  was 
overruled,  for  which  5  /•  costs  were  given  to  the  plaintifi ; 
upon  the  death  of  the  husband  a  question  arose  as  to  who  was 

(«)Garfbrth  v.  Bradley,  2  Ves.  677.      (o)  Nanney  v.  Martb,  1  Cb.  Rep. 
(n)  Heygafe  r.  ADoesley,  8  Bio.  239. 
C.  C.362. 
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entitled  to  the  coets,  and  the  Lord  Chancellor  (King)  for  iome  ^ 

time  doubted,  and  asked  the  Registrar,  bat  afterwards,  taking  it  ^""^^^^  / 

to  be  as  a  joint  judgment  for  a  sum  certain,  determined  that  it 

did  snnrive  to  the  wife  (p).  Upon  the  same  principle,  in  Forbes 

T.  Phipp${q\  where  a  decree  was  made  that  one-sixth  of  the 

residue  to  which  the  wife  was  entitled,  should  be  paid  to  her 

ind  her  husband,  and  the  wife  died  before  the  money  was 

recemd,  it  was  detennined  by  Lord  Northington,  that  the  bus- 

bsnd  was  entitled  to  the  money,  not  as  administrator  to  the 

wi&ybiit  as  surnvor  under  the  decree. 

With  respect  to  the  effect  of  an  assignment  by  the  husband  Effbct  of  hus- 
ofhis  wife's  chose  in  CLction  upon  her  right  of  survivorship,  it  ^"nu**"*^"' 
ii  to  be  observed,  that  where  the  chose  in  action  is  capable  of 
iinmediate  reduction  into  possession,  the  wife  will,  by  such  an 
amgmnent,  be  deprived  of  her  right,  but  that  where  it  is  not 
capable  of  immediate  reduction  into  possession,  as  where  it  is 
in  rerersion  or  expectancy,  an  assignment  of  it  will  not  bar 
the  rig^t  which  the  wife  would  otherwise  have  had  to  possess 
it  in  the  event  of  her  surviving  her  husband,  unless  it  is  ac- 
tually reduced  into  possession  before  his  death. 

It  appears  formerly  to  have  been  considered  that  in  this  re-  No  diflerence 

•pect  there  existed  a  difference  been  legal  and  equitable  choses  het^cen  legal 
.         .  ,  ,     ,  ...      and  equitable 

ta  action  y  or,  to  speak  more  correctly,  between  choses  in  actum  chout  in  actum, 

and  equitable  interests  in  the  nature  of  choses  in  action,  with 

respect  to  which  latter  it  appears  to  have  been  thought  that 

an  assignment  of  them  by  the  husband  would,  in  certain  cases, 

without  any  reduction  into  possession  before  his  death,  have 

the  effect  of  defeating  the  wife  s  right  to  them  by  survivorship ; 

and  attempts  have  been  made  to  establish  distinctions  in  this  No  difierence 

respect  between  assignments  for  valuable  consideration  and  ^c^tTfor^fJ^^* 

assignments  without  consideration  or  by  operation  of  law,  the  able  coniidera- 

former  having  been  considered  as  barring  the  right  of  the  ^^^^"^y^^f 

surviving  wife,  and  the  latter  as  not  having  that  effect.    The  law,  or  without 

decisions,  however,  of  Sir  Thomas  Plumer  in  Hornsby  v.  consideration. 

Lee  (r),  and  Purdew  v.  Jackson       have  removed  all  doubts 

(P)  Coppin  V.  ,  2  P.  Wms.      (r)  2  Mad.  21. 

496.  (0  1  Russ.  1. 

(f )  1  Eden.  502. 
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Wife's  rigbt  by  upon  this  subject,  and  have  shown  that  no  such  distinctioo  as 
Sumiroiship.^  ^^^^^  supposed  between  legal  and  equitable  ckom  in  action^  or 
between  assignments  of  the  latter  for  valuable  consideration^ 
and  voluntary  or  general  assignments,  exists.  The  case  of 
Homsby  v.  Lee  arose  upon  an  assignment  by  the  husband  and 
wife  of  the  wife's  reversionary  interest  in  certain  stock.  Aftar 
the  assignment  the  husband  took  advantage  of  an  Insolvent 
Debtors  Act,  and  a  general  assignment  was  made  of  his  pro- 
perty. The  person  on  whose  death  the  wife  was  to  become 
entitled  to  the  stock,  died  in  the  lifetime  of  the  husband  and 
wife,  and  the  husband  died,  before  his  wife,  without  having 
done  any  other  act  to  reduce  the  stock  into  possession,  where- 
upon the  wife  filed  a  bill,  praying  to  have  the  stock  transfeired 
to  her,  and  the  Vice-Chancellor,  Sir  Thomas  Plumer,  made  a 
decree  in  her  favour. 

In  Purdew  v.  Jackson,  the  question  again  came  before  the 
same  Judge,  who  after  long  argument,  and  a  diligent  and  care- 
ful investigation  of  all  the  cases  which  had  occurred  upon  the 
point,  expressed  his  opinion  to  remain  unchanged ;  viz.  diat 
all  assignments  made  by  the  husband  of  the  wife's  outstanding 
personal  chattel,  which  is  not  or  cannot  be  reduced  into  pos- 
session, whether  the  assignment  be  in  bankruptcy  or  under 
the  Insolvent  Act,  or  to  trustees  for  the  payment  of  debts,  or 
to  a  purchaser  for  a  valuable  consideration,  pass  only  the  in- 
terest which  the  husband  has  subject  to  the  wife's  right  by  sur- 
vivorship (0." 

The  decision  of  Sir  Thomas  Plumer  in  the  above  cases, 
has  since  received  the  sanction  of  Lord  Lyndhurst  in  Hon" 
ner  v.  Morton  {u),  and  of  Sir  John  Leach  in  Watson  v. 
Dennis  (x).  In  Stamper  v.  Barker  (^),  Sir  John  Leach  had 
previously  determined  that  an  assignment  by  the  husband  and 
wife,  in  a  deed  of  separation,  of  a  contingent  reversionary  in- 
terest of  the  wife  in  a  sum  of  stock,  and  of  a  vested  rever- 
sionary interest  belonging  to  the  wife  of  another  sum  of  stock, 
upon  trust  as  to  one  moiety  of  each  fund  to  the  husband  abso- 
lutely, and  as  to  the  other  to  the  separate  use  of  the  wife 

(0  1  Russ.  70.  (a)  3  Russ.  90. 

(u)  3  Russ.  65,  {y)  6  Mad.  157. 
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ibBolately,  did  not  deprive  the  wife  of  her  Utle  by  survivorBhip  Wife's  right  bj 
to  the  whole  of  each  fund.  v  v 

The  rule,  however,  laid  down  by  Sir  Thomaa  Plumer,  that  Unless  tbey  an 
all  aMignnienta  made  by  the  husband  of  the  wife's  out-  ^JJjJ^^j^J 
standing  personal  chattel,  which  is  not  or  cannot  be  then  tioD  into  pos- 
redncod  into  possession,  pass  only  the  interest  which  the  bus*  > 
band  has,  subject  to  the  .  wife's  legal  right  of  survirorship, 
most  be  considered  as  applying  only  to  assignments  of  those 
diattela  which  are  not  capable  of  being  immediately  reduced 
into  poMeasion,  and  not  to  assignments  for  valuable  consider- 
ation of  chases  in  action  belonging  to  the  wife  which  at  the 
time  of  the  assignment  are  capable  of  reduction  into  posses- 
lioB.    An  assignment  of  a  chose  in  action  of  the  latter  des- 
eription  has,  it  seems,  the  effect  of  barring  the  wife  of  her 
right  of  survivorship  even  though  no  actual  reduction  into 
possession  takes  place  before  the  death  of  the  husband.  This 
i^ipean  to  have  been  the  principle  upon  which  the  Court  acted 
ia  Bates  v.  Dandy  (z)j  and  in  the  Earl  of  Salisbury  v. 
Newton  (a) ;  and  in  Johnson  v.  Johnson  {b)^  which  was  the 
case  of  an  assignment  by  the  husband  for  a  valuable  considera- 
tion of  a  fund  in  Conrt  belonging  to  the  wife,  Sir  Thomas 
Plnmer  himself  said,     If  it  were  now  a  new  point,  it  would 
be  difficult  to  understand  how  the  assignee  could  be  in  a  better 
situation  than  the  husband  himself,  for  the  assignment  does 
not  reduce  it  into  possession :  it  still  remains  a  chose  in  action^ 
and  its  being  a  chose  in  action  gives  the  wife  a  right  by  sur- 
vivorship.   But  it  is  too  late  to  consider  this,  for  it  is  decided  in  which  case 
that  an  assignment  for  valuable  consideration  being  a  dis-  fo^r  a^*^?ble' 
position  of  the  property,  is  sufficient  to  bar  the  right  of  the  consideration  is 
ff  a  sufficient  bar. 

wife  surviving. 

Hub  distinction  between  the  effect  of  an  assignmest  upon 
the  wife's  right  of  survivorship,  where  the  chose  in  action  ia 
capable  of  immediate  reduction  into  possession,  and  where  it 
is  not,  is  very  clearly  expressed  by  Lord  Lyndhurst  in  Honner 
V.  Morton  (c) J  which  has  been  before  referred  to.  His  Lord- 
ship is  there  reported  to  have  said,  that at  law  the  choses  in 

(s)  2  Atk.  207 ;  led  vide  3  Russ.   520.  S.C. ;  3  Russ.  20,  n. 
20.  3S,  notU,  {h)  1  Jac.  &  W.  472-476. 

(a)  1  Eden.  370;  cited  4  Vcs.      (c)  SRuss.  G5. 

VOL.  I.  M 


1^  PtruM  fluqumH/Se^  /tm  smimg  alome  : 

^^^^I^^JV  metiam  of  the  wife  belo^  to  the  hoftlmd  if  be  icdocM  thm 

• —  '         poMeseion :  if  he  do»  not  reiiace  then  into  powcwion, 

ud  die*  before  hiM  wife,  ther  sorriTe  to  her.    When  the  has- 
-    bftnd  adftijnu  the  ekc^  im  actiam  of  the  wife,  one  would  Mip- 
poee.  on  the  &r»t  imprefrsioB.  that  the  M»ifiiee  woald  noC  be 
in  a  better  ftitnatioB  than  the  assignor,  and  that  he  too  mmt 
take  soizse  supe  towards  redacing  the  subject  into  poweaiioB, 
in  order  to  make  his  title  (rood  aLsaicst  the  tarfiTing'  wife. 
But  e^juitj  considers  the  a&ftiznment  by  the  hiuband  as  amount* 
ing  to  an  agreement  that  he  will  reduce  the  property  into  poc- 
lefi&ion ;  it  likewise  couidefs  what  a  party  aiorrees  to  do  as 
actually  done;  and  therefore,  where  the  husband  has  the 
power  of  reducing  the  property  into  possession ,  his  assign- 
ment of  the  cAose  in  actiun  of  the  mile  will  be  regarded  as  a 
reduction  of  it  into  pocseMion/' 
5enu  wbere  the      The  distinction  which  has  been  thus  pointed  out  between  the 
mT^imi  Taio-    ^^^^  of  an  assignment  by  the  husband  upon  a  cAose  tn  acikm 
able  considera-    which  is  capable  of  immediate  reduction  into  possession,  and 
oTlan'.  ^  which  is  not,  applies  only  where  the  assignment  is  for 

a  Taluable  consideration,  and  not  to  assignments  by  act  of  law ; 
thus  in  Pierce  t.  Thomeley  {d)^  where  a  manted  woman  had 
a  rested  interest  in  possession  in  a  legacy,  and  her  husband 
became  bankrupt  and  died,  it  was  decided  that  the  widow, 
and  not  the  assignee,  was  entitled  to  the  money,  because  the 
assigimient  in  bankruptcy  could  not  pass  to  the  assignee  a 
larger  right  or  better  title  than  the  husband  himself  had, 
which  was  a  right  to  reduce  the  legacy  into  possession,  which 
was  not  done  in  his  lifetime  ;  and  in  Gaynerv.  Wilkinson,  (e), 
which  m-as  the  case  of  a  reversionary  interest  in  stock  belong- 
ing to  the  wife  of  a  bankrupt,  which  became  abscdute  in  the 
lifetime  of  the  husband,  who  nevertheless  died  in  the  lifetime 
of  the  wife  before  it  was  reduced  into  possession,  the  Court 
dismissed  a  bill  filed  by  the  husband's  assignees  for  the  pur- 
pose of  recovering  the  stock.  It  is,  however,  to  be  observed, 
that  an  assignment  under  a  bankruptcy  will  pass  the  whole  of 
whatever  interest  the  husband  has  in  the  wife's  ckose  im  aciiom 
at  the  time  of  bankruptcy ;  and  therefore  in  the  case  of 


(d)  2  Sim.  1G7. 

(«)  2  Dick.  491 ;  S.  C.  1  Bro.  C.  C.  5©,  n. 
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Ripley  T.  Ww)d$  (/),  where  a  man  whose  wife  ^^aa  entitled  ^Sli  ^ 
to  personaitj,  anhject  to  a  life  intereit  in  her  mother,  became 
t  bankrupt  and  obtained  his  certificate,  and  afterwards  the 
tenant  for  life  died,  and  then  the  wife,  to  whom  the  husband 
took  out  administration,  the  Vice-Chancellor,  Sir  A.  Hart, 
decided  that  the  assignees  of  the  husband  were  the  persona 
entitled  to  the  fund  in  dispute,  because  the  husband,  by  the 
marriage,  had  an  incipient  right  to  the  chose  in  action  which 
would  become  vested  in  his  wife  if  she  survived  her  mother, 
sad  aa  that  event  had  happened  in  the  lifetime  of  the  husband, 
it  became  vested  in  her,  so  that  the  husband  could  have  re- 
daced  it  into  possession :  the  husband,  therefore,  had  at  his 
bankruptcy  an  incipient  right,  which  was  capable  of  being 
passed  by  the  assignment;  and  as  the  events  which  hap- 
pened would  have  given  the  husband  the  whole  interest  by 
■urvivoiahip  in  case  he  had  not  been  a  bankrupt,  it  was  held 
that  the  whole  right  of  the  husband  vested  in  the  assignees  by 
virtae  of  the  assignment,  which  had  g^ven  them  the  right  in  its 
incipient  state. 

It  ia  to  be  observed  here,  that  although  an  assignment  by  Assignment  by 
the  hnaband  of  his  wife's  equitable  chose  in  action,  when  such  not  d^rivewife 
thote  in  action  is  capable  of  immediate  reduction  into  poe-  of  her  right  to  a 
seesion,  will  have  the  effect  of  depriving  the  wife  of  her  right 
to  it  in  the  event  of  her  surviving  her  husband,  such  an  assign- 
ment will  not  deprive  the  wife  of  her  equitable  right  to  a  set- 
tlement out  of  it,  where  the  property  is  the  subject  of  litigation 
in  a  Court  of  Equity.  The  distinctions  upon  this  subject  have 
been  already  pointed  out  {g)  ;  it  will  be  sufficient,  therefore, 
in  ihia  place,  merely  to  draw  the  reader's  attention  to  the  fact, 
that  generally  in  such  a  case  the  assigpiee  of  a  wife's  equitable 
ckoMe  in  actiony  even  where  the  assignment  has  been  for  a  valu- 
able consideration,  will  not,  any  more  than  the  husband  himself, 
be  permitted  to  receive  it  out  of  Court  unless  the  wife,  upon 
being  examined  apart,  consent  to  waive  her  right  to  a  settle- 
ment out  of  it. 

Bat  even  the  wife's  concurrence  in  an  assignment  by  her  Wife's  concur- 
husband  during  coverture,  will  not  have  the  effect  of  depriving  Jf°^g°j^ii*' 


(/)  2  Sim.  165.  (g)  Ante,  p.  130. 
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Wife'i  right  by 
Sunrivonhip. 

DOtgiveite0ect, 
where  it  would 
not  otherwise 
be  valid ; 


even  although 
given  in  Court 
upon  examina- 
tion« 


her  of  her  right  by  survivorship  in  cases  where  an  assignment 
by  her  husband  alone  would  not  have  that  consequence.  This 
was  decided  in  the  case  of  Stamper  v.  Barker  (A),  before  re- 
ferred to ;  and  it  appears  from  the  same  case,  that  where  a 
feme  covert  is  an  infant,  the  circumstance  of  her  father  being 
party  to  the  deed  will  not  alter  the  interest  of  the  wife,'  for 
although  it  is  true  that  the  law  of  this  Court  permits  a  fath^ 
or  guardian  of  a  female  infant  to  contract  before  marriage  on 
her  part  with  her  intended  husband  as  to  her  personal  estate, 
because  otherwise  it  would  become  his  property,  and  as  to  her 
jointure,  because  her  benefit  and  the  convenience  of  families 
requires  it,  there  is  no  principle  or  authority  for  stating  that 
after  mandage  a  parent  or  guardi&n  can  bind  the  interest  of 
an  infant  feme  covert  (t). 

The  rule  that  the  concurrence  of  the  wife  in  an  assignment 
of  her  reversionary  chose  in  action  will  not  deprive  her  of  her 
right  by  survivorship,  will  not  be  affected  by  the  circum- 
stance of  the  wife's  consent  having  been  given  in  Court, 
upon  examination  apart  from  her  husband.  This  point  was 
discussed  in  Woollands  v.  Crowcher{k),  before  Sir  William 
Grant.  In  that  case  the  wife  was  entitled  under  a  will  to  a 
reversionary  interest  for  life  in  certain  stocks  belonging  to 
the  testator,  and  she,  together  with  her  husband,  contracted 
to  sell  her  reversionary  interest  to  the  defendant,  who  objected 
to  complete  the  purchase  without  the  consent  of  the  wife  in 
Court;  upon  which  the  bill  was  filed  for  a  specific  per- 
formance. The  Master  of  the  Rolls  expressed  a  doubt  whether 
this  was  a  proper  case  for  taking  the  consent  of  the  wife. 
"  The  ordinary  occasion  for  that  is  where  the  husband  applies 
to  have  paid  to  him  money  that  belongs  presently  and  imme- 
diately to  his  wife.  Her  equity  is,  not  to  prevent  his  receipt 
of  it  (for  it  belongs  to  him),  but  to  have  a  settlement,  and  the 
Court  requires  her  consent  to  the  payment  to  him  without  a 
settlement.  But  in  this  instance  the  object  is  not  to  bar  her 
equity  to  have  a  settlement,  but  to  bar  her  right  to  the  sur- 
vivorship, for  upon  his  death  it  belongs  to  her  entirely.  She 


(h)   Ubi  sttpra,  vide  etiam  Duke       (i)  5  Mad.  157. 
of  Chandos  v.  Talbot,  2  P.  Wms.      (k)  12  Ves.  175. 
602. 
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is  giving  op,  not  her  equity  only,  but  her  entire  right  by  sur-  Wife's  right  by 
TiTorahip.  That  is  not  the  caue  in  which  the  Court  takes  her  ,  ^""^^Q"**'P\ 
consent.  If  the  husband  has  a  right  to  convey,  let  him  exer- 
cise his  right ;  but  why  this  Court  should  join  and  aid  him  for 
that  purpose,  I  do  not  know."  It  is  true  that  in  the  same  case, 
Sir  William  Grant  afterwards  took  the  consent  of  the  wife, 
but  it  was  taken  only  tie  bene  esse,  so  as  not  to  prejudice  the 
question  in  the  event  of  her  being  the  survivor.  It  should 
tlso  be  observed,  that  in  two  cases  before  Lord  Alvanley, 
ffewiit  Crowcher^  and  Gregg  v.  Crowcherj  cited  in 
WooUandi  v.  Crowcher  (/),  and  in  Howard  v.  Damiani  (m), 
before  Sir  William  Grant,  the  consent  of  the  wife  seems  to 
have  been  taken ;  but,  as  was  observed  by  Lord  Lyndhurst 
upon  these  cases,  in  his  judgment  in  Honner  v.  Morton  (n),  we 
know  nothing  of  what  was  said  before  Lord  Alvanley,  so  that 
no  reliance  can  be  placed  on  those  cases.  Neither  can  any 
reliance  be  placed  on  Howard  v.  Damtani,  which  was  a  mere 
order  by  consent.  It  may  be  observed  in  this  place,  that  in 
Richards  v.  Chambers  (o).  Sir  William  Grant  determined  that 
there  was  no  Jurisdiction  in  a  Court  of  Equity  to  direct,  with 
the  consent  of  a  married  woman  taken  upon  examination,  a 
transfer  to  her  husband  of  personal  property  settled  in  trust 
for  her  absolutely  in  case  she  should  survive  him ;  and  the 
same  opinion  appears  to  have  been  entertained  by  Sir  John 
Leach,  V.C.,  in  Pichard  v.  Roberts  (p). 

With  respect  to  the  effect  of  a  release  by  the  husband  in  de-  Effect  of  a  re- 
priving  a  wife  of  her  right  by  survivorship  to  her  chases  in  action        ^  w\^*u 
not  reduced  into  possession  during  the  lifetime  of  the  husband,  chosa  in  actiou. 
it  seems  that  a  husband  after  marriage  may  release  debts  due 
to  the  wife  before  marriage,  and  also  legacies  absolutely  given 
to  her  (g) ;  he  may  also  release  her  interest  under  the  statute 
of  distribution,  and  the  like ;  and  these  acts  may  be  done  by 
him  although  he  and  his  wife  be  divorced  d  mensa  et  thoro, 
because  the  marriage  still  subsists  (r). 

It  has  been  argued,  upon  the  authority  of  a  dictum  of  Lord 

(0  12  Vcs.  174.  (q)  Gilb.  Eq.  R.  88 ;  2  Roll.  Rep. 

(m)  2  Jac&  W.458.  134. 

(«)  Ubi  supra.  (r)  Stephens  v.  Totty,  Noy.  45  ; 

(o)  10  Vcs.  680.  Cro.  Eliz.  908. 

ip)  3  Mad.  385. 
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Wife'i  right  by  Holt  in  Gage  y.  Acton  (s),  that  where  the  wife  hae  any 
"  right  or  duty  which  hy  possihility  may  happen  to  accrue  dur- 


ing the  marriage,  the  hushand  may  release  or  ditcharge  it/' 
that  the  release  by  the  husband  of  a  reyersionary  intemt  of 
the  wife  would  have  the  effect  of  barring  her  right  by  eur- 
viTonship.  This  point  has,  however,  been  My  considered  both 
hy  Sir  Thomas  Plumer,  in  Purdew  y.  Jackson  (Oy  vxd  by 
Lord  Lyndhurst,  in  Honner  v.  Morton  (u) ;  and  accordipg  to 
the  opinion  of  the  former,  although  all  the  authorities  upom 
this  subject  are  not  perhaps  easily  reconoileable  with  each 
other,  thus  much  seems  to  be  clear,  that  if  the  wife's  ckose  «• 
action  is  in  contingency,  depending  on  the  eyent  of  suryiyof- 
ahip,  the  husband  may  release  his  own  right,  but  he  earaol 
bar  or  release  her  s and  in  Honner  v.  Morton^  Lord  Lynd- 
hurst ohsenres,  Whether  the  dictum  (of  Lord  Holt,  uk  Gags 
y.  Acton)  be  or  be  not  accurately  reported,  I  will  not  under- 
take to  say,  but  in  the  judgment  in  which  it  occurs,  Lord  Holt 
differed  from  the  rest  of  the  Court,  and  the  decision  was  ooa- 
trary  to  his  opinion.  From  the  decision  there  was  an  appeal, 
which  was  afterwards  abandoned.  Lord  Kenyon,  when  thie 
ease  was  cited  before  him,  pronounced  the  opinion  there  deli- 
yered  by  Lord  Holt,  to  be  '  as  repugnant  to  the  rules  of  Law 
as  of  Equity '  (x).  Lord  Holt,  according  to  the  report  in  Ray- 
mond, cites  Lampefa  case,  but  Lampefs  case  does  not  sup- 
port the  position  in  the  un<}ualified  way  in  which  he  states  it. 
Suppose  the  husband  could  release  the  wife  s  possibility  at 
Law,  I  do  not  see  how  it  follows  that  he  can  therefore  assigii 
it  in  equity.  Admit  the  position  that  he  can  release  it  at  law 
to  be  incontrovertible,  he  cannot  make  his  own  title  perfeet 
unless  he  reduces  it  into  possession ;  why  therefore  should  he 
be  ahle  to  assign  it  in  equity,  and  give  another  a  title  which 
he  has  not  himself." 

It  is  to  be  ohserved,  that  the  rules  which  have  been  above 
laid  down,  apply  to  those  interests  of  the  wife  which  are  of  a 
strictly  personal  nature  ;  with  respect  to  those  interests  which 
fall  under  the  description  of  chattels  real,  distinctions  exist 

(s^  1  Salk.  S27  ;  1  Lord  Ray.  515.       (u)  3  JHuss.  65. 


(x)  4T.  R.385. 
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with  respect  to  the  effect  of  an  amignment  of  a  husband  in  life's  right  bj 
barring  his  wife  of  her  right  in  them  hy  surviTorship  ;  which  ,  Smrivoiihip*^ 
diftinctiona  are  important  with  reference  to  the  question  of 
abatamenty  and  to  other  points  incidental  to  suits  in  equitj 
rehuing  to  property  of  that  description. 

The  interest  which  the  law  gives  to  the  husband  in  the  In  her  chattel! 
chattels  real  which  a  wife  has  or  maj  be  possessed  of  during  ^» 
narriagey  is  a  qualified  title,  being  merely  an  interest  in  right 
of  his  wife,  with  a  power  of  alienation  during  coverture  (y) ; 
«>  that  if  he  do  not  dispose  of  his  wife's  terms  for  years  or  defeated  by 
other  real  chattels  in  his  lifetime,  her  right  by  snnrivorship  J^j*^^*  ^ 
will  not  be  defeated ;  if,  however,  he  do  not  alien  them,  and  hunband 
be  sdnrive  his  wife,  the  law  gives  them  to  him,  not  as  repre*  survive,  he 
lenting  the  wife,  but  as  a  marital  right.  Thus  if  nfeme  covert  ^triulf  right  * 
bas  m  term  for  years,  and  dies,  the  lease  is  the  hasband's, 
and  be  may  maintain  ejectment  without  taking  out  letters  of 
administimtion  (z) ;  and  if  a  wife,  tenant  for  a  term  of  yean 
of  m  copyhold,  marries  and  dies  before  the  term  is  expired, 
the  husband  shall  continue  without  any  new  admission  or 
fine  (a).    These  rules  equally  apply  where  the  interest  of  the  No  distinctkm 
wife  in  the  chattel  is  only  equitable ;  thus  where  a  term  of 
years  determinable  upon  lives  was  assigned  to  trustees  in  chatteis; 
tnut  for  a  woman  who  married  and  died,  upon  a  question 
whether  this  trust  went  to  the  husband,  who  survived,  or  to  and  the  tenn 
the  wife*s  administrator,  it  was  held  clearly  that  the  trust  of 
a  term,  as  well  as  the  term  itself,  survived  to  the  husband,  and 
that  he  need  not  take  out  administration  {b) ;  and  so,  as  we 
have  seen  in  the  last  case  (c),  if  a  man  assign  over  the  trust 
of  a  term  which  he  has  in  right  of  his  wife,  this  shall  prevail 
against  the  wife  though  she  survives.    This  doctrine,  as  far 
as  regards  the  trust  of  a  term  assigned  to  a  trustee  for  a  wife 
before  marriage,  appears  to  have  been  first  laid  down  by  the  House 
of  Lords  on  appeal  in  Sir  J?.  Turner* s  ca8e(</),  which,  from  the 

(jr)  la  a  marginal  abstract,  9  Mod.      (a)  Earl  of  Bath  v.  Aboey ,  1  Dick. 
104,  it  is  said,  that  a  wife  being  pos-   260,  arg. 

tessed  of  a  term  of  years,  and  having      (6)  Pale  v.Michell,  2  Eq.  Ca»  Ab. 
manied  an  alien,  the  marriage  is  not   138,  pi.  4. 

a  gift  in  law  of  the  term.  (r)  Packer  v.  Wyndham,  Sanders 

V,  Page,  3  Ch.  Rep.  223 ;  Piu  v. 
(j)  Pale  V.  MicheU,  2  £q.  Ca.   Hunt.  1  Vera.  18 ;  2  Cha.  Ca.  73. 
Ab.  p.  138 ;  PI.  4,  B,(a>.  (<i)  1  Vera  7,  S.  P. 
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Persons  disqualified  from  suing  alone : 


Wife'i  right  by 
Survivorship. 


though  settled 
to  the  separata 
use  of  wife  by 
her  first  hus- 


No  difference 
between  a  term 
in  trust  for  a 
woman,  and 
a  term  in  trust 
to  raise  money 
for  her. 

Land  extended 
upon  elegit  on 
a  judgment  for 
wife. 


Decree  for  a 
feme  to  hold 
lands  till  a  sum 
of  money  paid. 


No  distinction 
between  wife's 
roortpge  in  fee 
and  for  a  term. 


report  of  the  subsequent  case  of  Pett  v.  Huntf  appears  to  hflV0 
excited  the  surprise  of  the  Lord  Chancellor  (Lord  Nottingham), 
who,  however,  after  some  hesitation,  said  he  must  be  concluded 
by  the  Lords*  judgment,  and  decreed  accordingly.  The  ground 
of  the  decision  in  Sir  E,  Turner's  case  appears  to  haye  been 
this,  that  as  the  husband  can  at  law  dispose  of  a  tenn  far 
years,  so  he  may  dispose  of  the  trust  of  a  term  in  Equity,  because 
the  same  rule  of  property  must  prevail  in  Equity  as  well  as  at 
Law  (e),  and  this  has  ever  since  been  considered  as  the  law  of 
the  Court  (/).  Upon  the  same  principle  it  has  been  held,  that 
even  where  the  term  had  been  assigned  to  trustees  for  the 
separate  use  of  the  wife  by  her  first  husband,  the  second  hus- 
band may  sell  or  dispose  of  it,  though  he  has  made  no  provision 
for  his  wife  (^).  In  Walter  v.  Saunders  (A),  a  distinction  was 
attempted  to  be  drawn  in  argument  between  a  term  in  trust  to 
raise  money  for  a  woman,  and  a  trust  of  the  term  itself  for  the 
woman,  but  the  Master  of  the  Rolls  determined  that  no  sacb 
distinction  could  be  taken  (t).  It  has  also  been  held,  that  if 
the  wife  has  a  judgment,  and  it  is  extended  upon  an  elegii^ 
the  husband  may  assign  it  without  consideration.  So,  if  n 
judgment  be  given  in  trust  for  a  feme  sole  who  marries,  and, 
by  consent  of  her  trustees,  is  in  possession  of  the  land  ex- 
tended, the  husband  may  assign  over  the  extended  interest ; 
and  by  the  same  reason,  if  a  feme  has  a  decree  to  hold  and 
enjoy  lands  until  a  debt  due  to  her  is  paid,  and  she  is  in  pos- 
session of  the  land  under  this  decree  and  marries,  the  husband 
may  assign  it  without  any  consideration,  for  it  is  in  the  nature 
of  an  extent  (Jt).  It  seems  also  to  be  settled,  that  a  hoiband 
may  also  assign  his  wife's  mortgage  in  fee  as  well  as  her 
mortgage  for  a  tenn  (/),  though  the  contrary  appears  to  have 
been  considered  as  law  in  Packer  v.  Wyndham  (m). 

It  is  to  be  observed,  that  although  the  husband  is  considered 
entitled  to  assign  the  trust  of  a  term  or  other  real  chattel 


(«)  Per  Lord  Hardwicke,  in  Jew- 
son  V.  Moulson,  2  Atk.  417,:421. 

if)  Bates  V.  Dandy,  2  Atk.  207 ; 
Incledon  v,  Northcote,  3  Atk.  430. 

{g)  Tudor  t\  Samync,  2  Vern. 
270. 

{h)  l£q.  Ca.  Ab.58,  pl.6. 


(t)  Vide  etiam  Packer  v.  Wyndham, 
ubi  supra, 

(k)  Lord  Carteret  «.  Paschall» 
3  P.  Wms.  200. 

(/)  Bates  V.  Dandy,  2  Atk.  207  ; 
Bosvtl  V.  Brander,  1  P.  Wms.  459. 

(m)  Ubitupra* 
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created  for  the  benefit  of  his  wife,  jet  where  a  term  or  chattel  Wife's  right  fay 
real  has  been  assigned  in  trust  for  a  feme  with  the  privity  ^""^^J^"*"^- 
or  consent  of  her  husband,  then  without  doubt  he  cannot  dis*  Seeut  where  a 
pose  of  it  (n).    A  fortiori  he  may  not  if  he  make  a  lease  or 
term  of  yean  for  the  benefit  of  his  wife(o).    And  where  chattel  has  bei 
a  term  was  raised  out  of  the  wife's  inheritance,  and  vested  in  ^ 
trustees  for  purposes  which  were  satisfied,  and  subject  thereto  for  benefit  of  hit 
the  benefit  of  the  wife,  her  executors,  administrators  and  assigns,  ^'^^ 
it  was  held,  that  the  particular  purpose  being  served  for  which  the 
term  was  raised,  the  trust  did  not  go  to  the  husband,  who  was 
the  administrator  of  the  wife,  but  followed  the  inheritance  ( 
From  this  it  may  be  inferred,  that  the  assignment  of  the  trust 
of  such  a  term  by  the  husband  in  the  lifetime  of  the  wife, 
would  not  affect  the  wife's  interest  in  it  by  survivorship. 

In  an  anonymous  case  which  occurs  in  9  Modem  Reports  (^), 
it  appears  that  a  fcfiie  covert^  but  who  had  been  divorced 
i  wten$a  ei  thoro^  and  had  alimony  allowed  to  support  her, 
applied  to  the  Court  to  restrain  her  husband  from  proceeding  to 
sell  a  term  of  years  of  which  she  was  possessed  before  her  mar- 
riage, and  that  the  Court  at  first  refused  the  injunction,  because 
the  separation  d  mensa  et  thoro  did  not  destroy  the  marriage, 
and  during  the  time  the  marriage  continued,  the  husband  had 
the  same  power  to  dispose  of  the  term  which  he  had  in  right  of 
his  wife,  as  he  would  have  had  if  it  had  been  in  his  own  right ; 
but  afterwards,  upon  counsel  still  pressing  for  an  injunction,  in 
order  that  the  merits  of  the  cause  might  come  before  the  Court, 
andinsuting  very  much  upon  the  hardship  of  the  case,  the  Court 
granted  it,  on  the  ground  that  though  the  marriage  continues 
notwithstanding  the  divorce,  yet  under  such  circumstances  the 
husband  does  nothing  in  his  capacity  of  husband,  nor  the  wife  in 
that  of  wife.  It  is  to  be  remarked,  however,  that  this  was  merely 
an  interlocutory  order  to  prevent  the  term  being  parted  with 

(n)  Sir  E.  Turner's  case,  1  Vem.  (o)  Wicke's  case,  Scacc.  Pasc. 

7  ;   Vide  etiam  Bosvil  v.  firaoder,  8  Jac.  cited  1  Vem.  7,  £d.  Raithby, 

1  P.  Wins.  458;  Pitt  v.  Hunt,  1  lurtw. 

Vera.  18,  where  Lord  Nottingham,  ( p)  Best  v.  Stampford,  2  Freeiu. 

however,  said,  that  to  prevent  a  hus-  288 ;  S.C.  2  Vera.  520   Prec.  Ch. 

band,  he  must  be  a  party  to  the  as-  252. 

si^rnment.  (9)  9  Mod.  43. 
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Persons  disqualified  fnm  suiixg  alone : 


Wife*!  rigfat  by 
SumTorahip. 


AgfMfncnt  by 
hosbftDd  to 
assign  wife's 
chattels  ml, 
will  deDiive 
wifeof  ner  sar- 
▼ivorship. 


Assignment  or 
under-lease  by 
husband,  good 
against  wite 
pro  tanto. 


Assignment 
upon  condition, 
and  entiy  for 
breach,  where 
breach  cannot 
take  place  in 
his  lifetime. 


Secut,  where 
the  breach  may 
happen  during 
his  life. 


by  the  husband  till  the  question  should  be  properly  dlscuasedy 
and  it  does  not  appear  that  any  further  proceedings  were  ever 
had  in  the  cause. 

It  seems  that  an  absolute  transfer  or  assignment  by  the 
husband  of  his  wife's  term  of  years  or  other  chattel  real  is  not 
requisite  to  deprive  the  wife  of  her  survivorship,  but  that  since 
an  agreement  to  do  an  act  is  considered  in  Equity  the  same 
as  if  the  act  were  done,  so  if  the  husband  agree  or  covenant 
to  dispose  of  his  wife's  term  of  years,  such  covenant  will  be 
enforced  although  he  dies  in  her  lifetime  (r). 

The  power  which  the  law  gives  the  husband  to  alien  the 
whole  interest  of  his  wife  in  her  chattels  real,  necessarily 
authorizes  him  to  dispose  of  it  in  part ;  if,  therefore,  the  hus- 
band be  possessed  of  a  term  of  years  in  right  of  his  wife  or 
jointly  with  her,  and  demise  it  for  a  less  term,  reserving  rent, 
and  dies,  such  demise  or  under-lease  will  be  good  against  her 
although  she  survive  him,  but  the  residue  of  the  original  term 
will  belong  to  her  as  undisposed  of  by  her  husband  (/). 

So  abo  if  the  husband  alien  the  whole  of  the  term  of  which 
he  is  possessed  in  right  of  his  wife,  upon  condition  that  the 
grantee  pay  a  sum  of  money  to  his  executors,  and  then  dies,  and 
the  condition  is  broken,  upon  which  his  executors  enter  upon 
the  lands,  this  disposition  by  the  husband  will  be  sufficient 
to  bar  the  wife  of  her  interest  in  the  term,  it  having  been 
wholly  disposed  of  by  him  during  his  life,  and  vested  in  the 
grantee  {t). 

It  seems,  however,  that  if  the  condition  had  been  so  framed 
that  it  might  have  been  broken  in  the  husband's  lifetime,  and 
he  had  entered  for  the  breach,  and  had  then  died  before  faia 
wife  without  making  any  disposition  of  the  term,  she  would  be 
entitled  to  it  by  survivorship,  because  the  husband,  by  re-entry 
for  a  breach  of  the  condition,  was  returned  to  the  same  fight 
and  interest  in  the  term  as  he  was  possessed  of  at  the  time  of 
the  grant,  viz.  in  right  of  his  wife  («). 


(r)  Bates  v.  Dandy,  ubi  supra; 
vide  etiam  Head  p.Cragh,  9  Mod.  13  ; 
Shannock  v.  Bradstreet,  1  8ch.  &  Lef. 
62. 

(«)  Sym's  Cases,  Cro.  Eliz.  33  ^ 


Co.  Lit.  46,  b. 

(f )  Co.  Lit.  46,  b. 

(tt)  Vide  Watts  r.  Thomas,  2  P. 
Wms.  364-3G6. 
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In  caaea  of  agsigmntiiU  hy  the  huftbtnd  of  hk  wife's  chat-         "K^.  ^ 

tab  roaly  the  w'd»  will  bo  equally  barred  of  her  survhrorship  >  — 

whether  the  awignment  be  for  a  valuable,  or  without  any  con-  No  difference 
lideratioB  (x) ;  but  it  is  to  be  obserred  that  there  is  a  great  ^^sgi^I^t 
diitiaotioa  where  the  disposttion  is  of  the  whole  or  part  of  and  assignment 
the  property,  and  where  it  is  only  a  collateral  grant  of  some-  couidenitlon. 
tking  out  o£  it;  for  although  if  a  husband  pledge  a  term  of 
]reaii  of  bis  wife  for  a  debt,  and  either  assign  or  agree  to 
ttsign  all  or  part  of  such  term  to  the  creditor,  the  transaction 
will  bind  the  wife  (y)  ;  yet  if  the  transaction  be  collateral  to, 
and  do  not  change  the  property  in  the  term,  as  in  the  grant 
of  a  rent  out  of  it,  then  if  the  wife  survive  the  husband,  her 
right  being  paramount,  and  her  interest  in  the  chattel  not  hav- 
ing been  displaced,  she  will  be  entitled  to  the  term  discharged 
£rom  the  rent(z). 

In  reffard  to  the  right  of  the  husband  s  executors  or  his        "8!*f  ^ 

survivorBnip  to 

iurriving  wife  to  rents  reserved  upon  under-leases  of  her  ^nts  reserved 
chattels  real,  and  to  the  arrears  of  rents  due  at  the  husband's  j»P^  of  ^Hfc's 
death,  there  is  a  difference  of  opinion  in  the  books,  which  may  term, 
probably  be  reconciled  by  attending  to  the  manner  in  which 
the  rents  were  reserved.  Accordingly,  if  the  husband  alone 
grant  an  under-lease  of  his  wife's  term  of  years,  reserving  a 
rent,  that  would  be  a  good  demise,  and  bind  the  wife  as  long 
as  the  sub-demise  continued ;  the  husband's  executors,  there- 
fore, would,  as  it  is  presumed,  be  entitled  not  only  to  the  sub- 
sequent accruing  rents,  but  to  the  arrears  due  at  his  death  (a). 
And  it  would  seem  that  the  principle  of  the  last  case  would 
entitle  the  executors,  to  the  exclusion  of  the  surviving  wife, 
to  subsequent  rents  and  all  arrears  at  the  husband's  death, 
although  the  wife  was  a  party  to  the  under-lease,  provided  the 
rent  were  reserved  to  the  husband  only,  because  the  effect  of 
the  sub-demise  and  reservation  was  an  absolute  disposition 
pro  tanto  of  the  wife's  original  term  which  she  could  not  avoid, 
and  the  rent  was  the  sole  and  absolute  property  of  the  bus- 


jr)  Ix)rd  Carteret   ».  Paschal,  (a)  1  Roll.  Abr.  »44,  345 ;  Co. 

\  Wms.  197.  Litt.  46,  b. ;  2  Lev.  100;  3  Kebb. 

(v)  Bates  v.  Dandy,  uhi  tup.  300. 
(i)  Co.  Lit.  184,  b. 
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Persons  disqualified  fiam  suing  alone. 


Wlfis's  right  by  band.  But  if  in  the  last  case  the  rent  had  been  reserved  bj 
Sufvivorahip.  husband  to  himself  and  wife,  then  as  their  interests  in  the 
term  granted  and  the  rent  reserved  were  joint  and  entire,  it  is 
conceived  that  the  wife,  upon  surviving  her  husband,  would  be 
entitled  to  the  future  rents,  and  that  she  would  be  equally 
entitled  to  the  arrears  of  rent  at  her  husband's  death,  because 
they  remaining  in  action,  and  being  due  in  respect  of  the  joint 
interest  of  the  husband  and  wife  in  the  term,  would,  with 
their  principal  the  term,  survive  to  the  wife  {b). 


(6)  4  Viii.Abr.(d.a,)ll7. 


Persons  against  whom  a  Suit  may  be  instituted. 
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CHAP.  IV. 

OF  THE  r£RSONS  AGAINST  WHOM  A  SUIT  MAY  BE  INSTITUTED. 

Sect.  I. 

Who  may  be  Defendants  to  a  Suit, 

Having  pointed  out  the  persons  who  are  capable  of  insti-    Who  may  be 
tating  suits  in  equity,  and  considered  the  peculiarities  of  . 
practice  applicable  to  each  description  of  parties  complainant, 
we  come  now  to  the  consideration  of  the  persons  against  whom 
suits  ma  J  be  commenced  and  carried  on,  and  the  practice  of 
the  Court  as  applicable  to  them. 

A  bill  in  equity  may  be  exhibited  against  all  bodies  politic  All  bodies 
and  corporate,  and  all  other  persons  whatsoever,  who  are  in  any  J^Jj^j^^gj,^ 
way  interested  in  the  subject-matter  in  litigation,  except  only  all  otW  per- 
the  King  and  Queen  consort  and  the  heir  apparent,  whose  pre-  ^ 
rogatives  prevent  their  being  sued  in  their  own  names,  though  Queen,  who  are 
they  may  in  certain  cases,  as  we  shall  see  presently,  be  sued  Attomfei^^ne- 
by  their  respective  Attornies  or  Solicitors-general.  ral,  &c 

But  although  all  persons  are  subject  to  be  sued  in  equity,  Of  peraoas  who 
there  are  some  individuals  whose  rights  and  interests  are  so  ^^^^  ^ 
mixed  up  and  blended  with  that  of  others,  that  a  bill  cannot  be 
lirought  against  them  unless  such  other  persons  are  joined  with 
them  as  co-defendants  ;  and  there  are  other  individuals  who,  Who  cannot 
although  their  interests  are  distinct  and  independent,  so  that  ^^^^^ 
they  may  be  sued  alone  upon  the  record,  are  yet  incapable, 
fit)m  the  want  of  maturity  or  weakness  of  their  intellectual  fa- 
culties, of  conducting  their  own  defence,  and  must  therefore  ap- 
ply for  and  obtain  the  assistance  of  others  to  do  it  on  their  behalf. 

In  the  first  class  are  included  married  women,  whose  hus-  Ftmn  Covert, 
bands  must  be  joined  with  them  as  co-defendants  upon  the 
record,  and  persons  who  have  been  found  idiots  or  lunatic,  idiou  and 
whose  committees  must  be  made  co-defendants  with  the  per-  lui^^^^c** 
sons  whose  property  is  entrusted  to  their  care  (a). 

(a)  Lord  Red.  23. 
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Persons  against  whom  a  Suit  may  be  instituted  : 


f  *Y  Under  the  second  head  are  comprised  infants,  and  all  per- 

-  sons  who  although  they  have  not  been  found  idiots  or  lunatics 

Infants.  by  inquisition,  are  nevertheless  of  such  weak  intellects  as  to 

Persons  of  weak  be  incapable  of  conducting  a  defence  by  themselves,  in  both 
which  cases  the  Court  will  appoint  guardians  for  the  purpose 
of  conducting  the  defence  on  their  behalf. 
Persons^ho         There  is  another  class  of  persons,  who  although  they  are 
defendants.        under  no  personal  disability  which  prevents  their  being  made 
amenable  to  the  jurisdiction  of  the  Courts,  yet  from  the  cir- 
cumstance of  their  property  being  vested  in  others,  either  per- 
manently or  temporarily,  are  not  only  incapable  of  being  made 
defendants  alone,  but,  as  long  as  the  disability  under  which 
they  labour  continues,  ought  not  to  be  parties  to  the  record  at 
Bankrupts,        all.    In  this  class  are  included  bankrupts,  insolvent  debton, 
outlaws,  and  persons  attainted  or  convicted  of  treasoo  or 
persons,  &c.  felony. 

Arrangement  of  In  the  present  chapter  the  reader's  attention  will  first  be 
the  ChapteT.  directed  to  the  cases  in  which  the  Attorney  or  Solicitor-general, 
either  of  the  King  or  Queen  consort,  or  of  the  Duke  of  Corn- 
wall, can  be  made  defendants  to  a  suit,  and  then  to  the  rules  of 
practice  affecting  corporations  either  aggregate  or  sole,  when 
made  defendants  on  the  record ;  in  connexion  with  which  will 
be  noticed  the  practice  applicable  to  particular  corporate  bodies, 
viz.  the  Bank  of  England,  East  India  Company  and  South  Sea 
Company,  who  from  the  peculiarity  of  their  situation  as  trus- 
tees for  the  public  of  certain  stocks  or  fiinds,  the  management 
of  which  has  been  committed  to  their  care,  have  been  the 
subject  of  certain  rules  and  regulations  which  are  not  appli- 
cable to  other  corporations. 

The  reader's  attention  will  then  be  called  to  the  rules  of 
practice  applicable  to  the  several  classes  of  persons  above 
pointed  out,  and  then  to  the  method  of  defending  a  suit  in  formd 
pauperis.  And  lastly,  will  be  pointed  out  the  consequences 
arising  from  a  person  who  is  a  necessary  party  to  a  suit,  being 
out  of  the  jurisdiction  of  the  Court,  and  the  various  regu- 
lations from  time  to  time  adopted  by  the  Court,  or  enacted  by 
the  Legislature,  for  the  purpose  of  obviating  the  inconvenience 
arising  from  that  circumstance  to  the  other  litigating  parties. 


The  King's  Attorney -general. 
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Sect.  II. 
The  King's  Attorney -general. 

Although  the  King's  Attorney-general,  as  representing  In  what  cases 
the  interest  of  the  Crown,  may,  in  certain  cases,  wliich  will  be  jJg^JJ,^^  * 

presently  pointed  oat,  be  made  a  defendant  to  a  bill  in  equity,   y  *  * 

jet  thia  is  to  be  understood  as  only  applicable  to  cases  in 
which  the  interest  of  the  Crown  is  not  immediately  con- 
cerned ;  for  where  the  rights  of  the  Crown  are  immediately  in  Not  where  the 
questiony     in  cases  in  which  he  is  in  actual  possession  of  the  Crown^^aie^* 
property  in  dispute,  or  where  any  title  is  vested  in  the  King  iinmediatety  in 
which  the  suit  seeks  to  divest,  a  bill  will  not  in  general  lie, 
bat  the  party  claiming  must  apply  for  relief  to  the  King  him- 
himself  by  petition  of  right  (a). 

A  petition  of  right  to  the  King  is  in  the  nature  of  an  action 
against  a  subject  in  which  the  petitioner  sets  out  his  right  to  that 
which  b  demanded  by  him,  and  prays  the  King  to  do  him 
right  and  justice,  and  upon  a  due  and  lawful  trial  of  his  right 
and  title,  to  make  him  restitution.  It  is  called  a  petition  of 
right,  because  the  King  is  bound  of  right  to  answer  it,  and  to 
let  the  matter  therein  contained  be  determined  in  a  legal  way, 
in  like  manner  as  causes  between  subject  and  subject.  This 
petition  is  to  be  determined  in  Chancery,  and  the  method  is 
this  (c)  ;  the  petition  is  presented  to  the  King  who  subscribes  it 
with  these  words,  salt  droit  fait  alpartie,**  i,  e.  let  right  be 
done  to  the  party ;  and  thereupon  it  is  delivered  to  the  Chan* 
cellor,  in  forma  juris  exequend :  t.  e.  to  be  executed  according 
to  law,  and  directions  are  given  that  the  Attorney-general  should 
be  made  a  party  to  the  suit  {dy. 

But,  although,  in  general,  a  bill  cannot  be  filed  against  the  Except  in  eer^ 
Attorney-general  for  the  purpose  of  enforcing  equitable  rights  ^ 
against  the  direct  interests  of  the  Crown,  yet  in  certain  cases  Exchequer. 

(«)  Reeve  o.  Attorney-reneral,  Legal  Judic.  in  Chancery,  stated 

cHed  1  Ves.  445, 446.  Legal  Judic.  18. 

in  Chaocery,  stated  18.  (d)  Redesd.  Tr.  Cb.  PI.  SO,  SI. 
(c)  Coke's  Entries,  419  a,  422  b; 
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Persons  against  whom  a  Suit  may  be  instituted : 


In  what  caset 
he  may  be  a 
DefendanU 


Where  Craim 
is  idbed  of 
equity  of  re- 
demptioiu 


In  the  oaae  of 

equitable  mort- 


In  the  case  of 
accoantants  to 
the  Crown; 


who  most  pro« 
ceed  by  bill, 
and  not  by 
motion  or 
petition ; 


bills  will  be  entertained  on  the  Equity  side  of  the  Court  of  Ex- 
chequer, as  a  Court  of  Revenue,  against  the  Attomej-geneial, 
as  representing  the  King,  for  the  purpose  of  establishing  claims 
against  the  estates  or  revenues  of  the  Crown,  which  in  the  Court 
of  Chancery  or  other  Courts,  could  not  have  been  instituted  with- 
out proceeding  in  the  first  instance  by  petition  of  right.  Thus, 
in  the  case  of  Lutwich  The  Attorney -general^  mentioned 
by  Lord  Hardwicke  in  Reeve  v.  The  Attorney -general  (e), 
where  Mr.  Lutwich  had  a  mortgage  in  fee  on  Sir  William  jer- 
kin's estate,  who  was  attainted,  and  brought  his  bill  to  foreclose, 
making  the  Attorney-general  a  party,  the  Court  of  Exchequer, 
although  they  would  not  decree  a  foreclosure  against  the  Crown, 
granted  relief  by  directing  that  the  mortgagee  should  hold  and 
enjoy  till  the  Crown  thought  proper  to  redeem  the  estate.  So 
also  in  Casherd  v.  The  Attorney -general  (/),  the  Court  re- 
lieved an  equitable  mortgagee  of  lands,  which  had  been  seised 
under  an  extent ;  and  it  is  to  be  observed,  that  in  the  case  of 
Reeve  v.  Attorney -general  (g),  Lord  Hardwicke  appeared  to 
think,  that  although  in  the  Court  of  Chancery  he  was  oUiged 
to  dismiss  the  bill,  yet  that  the  Court  of  Exchequer  might  have 
granted  the  relief  sought,  namely,  the  performance  of  a  trust 
against  the  Crown,  where  the  trust  estate  had  devolved  upon 
the  King,  in  consequence  of  the  death  of  the  surviving  trus- 
tee without  heirs  (h). 

There  is  another  class  of  suits  which  may  be  noticed  here, 
against  the  Attorney-general,  which  have  been  frequently  insti- 
tuted on  the  Equity  side  of  the  Court  of  Exchequer,  as  a  Court 
of  Revenue ;  viz.  suits  for  the  purpose  of  relieving  account- 
ants to  the  Crown  against  the  decisions  of  the  Commission- 
ers for  auditing  the  Public  Accounts,  under  the  25  Geo.  3, 
c.  52. 

It  has  now  been  fully  decided,  that  when  public  accountants 
have  reason  to  be  dissatisfied  with  the  determination  of  such 
Commissioners,  cither  in  disallowing  their  articles  of  discharge 


(e)  2  Atk.  223. 
?/)  6  Price,  411. 
(i)  Uhi  tupra, 

(h)  Vide  Hix  r.  The  Attorney- 


general,  Hardres,  176;  vide 
Pawlett  v.  Attomey-geoeral,  Htrdras, 
465. 
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or  in  hnpoAing  surcharges^  they  mnst  proceed  in  the  Equity  In  what  cases 
ode  of  the  Exchequer,  against  the  Attomej-general,  and  i)efe^^.^ 

not  against  the  Commissioners;  and  that  the  proper  mode  ^  v 

proceeding  in  such  cases  is  hy  bill  only,  and  not  by  motion 
or  petitkm  (i).  It  has  also  been  held,  that  the  statutes  pro- 
Tiding  for  the  relief  of  accountants  to  the  Crown,  are  not  con-  ceed  during  the 
fined  to  cases  where  the  accountant  has  actually  been  sued  or  j[!^^ift^ 
issjdeaded,  but  that  he  may  proceed  immediately,  even  during 
the  passing  of  his  accounts,  by  bill  in  equity,  as  it  were  quia 
timet  {k). 

It  is  to  be  observed,  that  where  an  accountant  to  the  Crown  Attoroey-gene- 
seeka  relief  in  the  Court  of  Exchequer  by  means  of  a  bill 
igainat  the  Attorney-general,  the  Attorney-general  cannot,  if  discovery,  if 
the  accountant  is  entitled  to  relief,  protect  himself  by  demur-  ^^^f 
rer  fiom  making  the  discovery  sought  by  the  bill,  and  that  in 
a  very  recent  case  such  a  demurrer  has  been  over-ruled  (/). 
In  that  case  the  Attorney-general  had  filed  an  information  in 
the  Court  of  Exchequer,  against  an  army  agent,  for  an  account 
of  his  dealings  with  the  War-office,  upon  which  the  defendant 
filed  a  cross  bill  against  the  Attorney-general  and  the  Secretary 
at  War,  alleging  that  certain  transactions  had  taken  place 
between  lum  and  the  War-office  which  amounted  to  a  settle- 
ment of  accounts,  and  praying  a  guietus,  &c.  To  this  bill  the 
Attorney-general  and  Secretary  at  War  put  in  general  demur- 
rers, alleging  as  the  cause  of  demurrer,  that  it  appeared 
by  the  bill  that  they  were  sued  as  officers  of  his  Majesty's 
Government,  acting  for  and  on  behalf  of  His  Majesty,  and 
concerning  matters  arising  out  of  and  within  their  duty  and  - 
employment  as  such  public  officers,  and  not  in  any  manner  in 
their  private  character  as  individuals,  &c."  On  the  argument 
of  the  demurrer,  it  was  alleged  on  the  part  of  the  Attorney- 
general,  that  the  plainti£f  in  the  cross  bill  was  not  entitled  to  the 
relief  he  prayed,  and  it  was  strongly  urged  that  not  being  en- 
titled to  the  relief,  he  was  not  entitled  to  the  discovery ;  but 
the  Lord  Chief  Baron  (Lord  Abinger)  held,  that  although  the 


(t)  Colebrooke  v.  Attorney-general,      (k)  Colebrooke  v.  Attorney-general, 

7  PrLl4e ;  Crawford  v.  Attorney  gen.  ubi  wpra, 

ibid.  1 ;  Ex  parts  Colebrooke,  7  rri.       (/)  Dean  v.  Attorney-general* 

87  ;  £r  parte  Darrand,  3  Anst  74S,  1  Younge  U  CoHyer,  207, 
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Ptrsaus  ayuitist  whom  a  Suit  may  ht  instituted: 


In  what  catei  plaintiff  was  not  entitled  to  the  specific  relief  prayed^  jet  that, 
Defen^mnL*      inasmuch  as  taking  the  facts  stated  in  the  hUl  to  be  true, 

'  V  '  they  amounted  to  a  clear  defence  to  the  information  exhibited 

against  him  by  the  Attorney-general,  he  was  entitled  to  this 
sort  of  relief,  namely,  to  have  the  benefit  of  the  disooTery  for 
the  purpose  of  adducing  those  facts  before  the  Court  in  a  spe- 
cific and  distinct  form,  when  both  the  causes  should  come  on 
together.    His  lordship  further  said,  he  was  not  prepared  to 
say  that  a  bill  of  discovery  ever  had  or  ever  could  be  filed 
against  the  Attorney-general,  for  a  discovery  of  facts  that  coold 
be  neither  in  his  personal  nor  in  his  official  knowledge,  or  that 
the  Grown  would  be  bound,  through  the  medium  of  the  Atlofw 
ney-general,  to  make  that  discovery ;  but  at  the  same  time 
it  had  been  the  practice,  which  he  hoped  never  would  be  dis- 
continued, for  the  officers  of  the  Crown  to  throw  no  difficult 
in  the  way  of  any  proceeding  for  the  purpose  of  bring^ing  mat- 
ters before  a  court  of  justice,  where  any  real  point  that  required 
judicial  decision  had  occurred. 
Where  righu  of     In  cases  in  which  the  rights  of  the  Crown  are  not  inune- 
cenied  Imt  not    ^^^^^^7  concerned,  that  is,  where  the  Crown  is  not  in  posses- 
immedlately;     sion,  or  a  title  vested  in  it  is  not  sought  to  be  impeached,  but 
its  rights  are  only  incidentally  involved  in  the  suit,  it  has 
Attorney  gene-   generally  been  considered  that  the  King*s  Attorney-general 
ral  must  be  a     may  be  made  a  party  in  respect  of  those  rights,  whether  the 
'  suit  be  in  the  Exchequer  or  in  the  Court  of  Chancery,  or  in 

any  other  Court  of  equity  (m).  Thus,  where  in  a  litigation 
between  the  parties,  a  question  may  arise  whether  the  King  is 
not  the  party  entitled  instead  of  the  individuals  litigating,  it  is 
usual  to  make  the  Attorney-general  a  party  to  the  suit,  and 
tliis  whether  any  claim  has  been  set  up  by  the  Crown  or  not, 
and  Court  will  Indeed  it  seems  that  in  all  cases  of  such  description,  in  which 
Jidthoiuhim  ""^^^  appears  -to  be  in  the  Crown,  or  the  interests  of  the 

Crown  may  be  in  any  way  affected,  the  Court  will  refuse  to 
proceed  without  the  Attorney-general,  unless  it  is  clear  the 
result  will  be  for  the  benefit  of  the  Crown  (n),  or  at  least  that 
it  will  not  be  in  disaffirmance  or  derogation  of  its  interests  (o). 


(m)  Lord  Red.  24.  (o)  Stafford  o.  Earl  of  Anglesey, 

(n)  Hoveoden  v.  Lord  Annesley,   Ilardr.  181. 
9  Sch.  &  L.  018. 
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ThiM  in  Birch     Wa$tall  (p\  and  in  Hay  ward    Pry  (q  ),  In  what 
iHiere,  in  consequence  of  the  outlawry  of  the  defendants,  it  Defen^aot.* 
was  held  that  all  the  defendants*  interest  was  forfeited  to  the   '  v~ 


Crown,  the  Court  directed  the  plaintiff  to  obtain  a  grant  of  it  fendwJ'Ji'Jj^ 

horn  the  Exchequer,  and  to  make  the  Attorney-general  a  outlaw,  &c.; 

pirty  to  the  suit.    In  Burgess     WhecUe  (r),  Lord  Hardwicke 

directed  the  case  to  stand  over,  in  order  that  the  Attorney- 

gmml  might  be  made  a  party ;  and  in  Pen     Lord  BalH-  or  suit  relates  to 

si0re(s),  which  was  a  suit  for  the  execution  of  articles  relating  boundaries 
^  ®  of  proviDces  in 

to  the  boundaries  of  two  proyinces  in  America,  held  under  a  colony ; 

Isttten  patent  from  the  King,  the  cause  was  ordered  to  stand 

om  fbr  the  same  purpose.  In  like  manner  in  Hovenden  v.  Lord  or  parties  claim 

Ammesley  (0,  in  which  the  parties  clauned  under  two  distinct 

^  ^  r  ^    —  grants,  rcj»erving 

giants  from  the  Crown,  each  reserving  a  rent  but  of  different  difierent  renu. 

mmmniMf  it  was  held  that  inasmuch  as  the  rights  of  the  Crown 

weie  concerned,  the  Attorney-general  ought  to  be  before  the 

Covt(ii).  InBarc^yv./?t<Me//(x),theLordChancellor(Lord  Where  a  title 

Loughborough)  dismissed  the  bill,  because  a  title  appeared  ^"^^ 

upon  the  record  for  the  Crown,  although  no  claim  had  been  t^freconT^ 

Bad0  on  its  behalf.    In  that  case  the  question  arose  as  to  the  ^^"^^^ 

*  IS  made, 

right  to  a  sum  of  Bank  stock  which  had  been  purchased  by  the 

gmremment  of  the  province  of  Maryland  before  the  Ameri- 
can war,  and  vested  in  the  names  of  trustees  for  the  discharge 
of  certain  bills,  in  respect  of  which  no  claim  was  ever  made. 
Afrer  the  peace  by  which  the  independence  of  the  American 
colonies  was  acknowledged,  a  bill  was  filed  by  certain  persons 
who  claimed  the  stock  under  an  assignment  by  the  new  govern- 
ment of  the  State  of  Maryland,  in  opposition  to  which,  claims 
were  set  npby  the  aurviving  trustee,  who,  as  there  were  no  claims 
under  the  bills  for  the  payment  of  which  the  trust  had  been 
created,  insisted  upon  being  beneficially  entitled  to  the  whole 
fund;  a  claim  was  also  made  by  the  proprietary  under  the  old 
government,  who  insisted  on  a  lien  upon  the  stock,  in  conse- 
quence of  the  confiscation  of  their  property,  which  took  place 


(p)  1  P.  Wms.  445.  (t)  2  Sch.  &  L.  610. 

(f)  IbkL  446;  and  vide  Rex  v.  (u)  Hovenden  v.  Lord  Annesley, 
Fowler,  Banb.  S8.  2  Sch.  U  L.  617. 

(r)  1  Eden.  181.  (x)  3  Ves.  430. 

(s)  1  Vet.  444. 
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Persons  against  whom  a  Snit  may  be  instituted : 


In  what  caset 
he  mty  be  ft 

DefenoftnL 


Where  the 
KiDg  is  con- 
cerned as  pro- 
tector of  the 
rights  of  others, 

A  grantor  of  a 
duNM  in  action. 


during  the  war  by  the  authority  of  the  then  legislature  of  the 
province,  in  consequence  of  the  trustees  having  refused  to 
transfer  the  stock  according  to  the  provisions  of  an  Act  of  that 
Legislature.    The  Court,  however,  upon  the  hearing,  was  of 
opinion  that  none  of  these  parties  had  any  claim  upon  the 
stock,  and  that  it  was  a  trust  without  any  specific  purpose  to 
which  it  could  be  applied,  the  consequence  of  which  was, 
that  it  was  for  the  King  to  appoint  for  what  purpose  the 
stock  should  be  applied.    Upon  the  same  principle,  in  Bol- 
der V.  The  Bank  of  England  (y).  Lord  Eldon  refused  to  order 
the  dividends,  which  had  been  received  before  the  filing  of  the 
bill,  of  stock  purchased  by  the  old  government  of  Switzer- 
land, to  be  paid  into  Court  by  the  trustees,  on  the  application 
of  the  new  government  which  had  not  been  recognized  by 
the  government  of  this  country,  until  the  Attorney-general 
was  made  a  party  to  the  suit.    But  although,  in  cases  where 
a  title  in  the  Crown  appears  upon  the  record,  the  Court  will 
not  make  a  decree  unless  the  Attorney-general  is  a  party  to 
the  suit,  yet  it  seems  that  the  circumstance  of  its  appearing  by 
the  record  that  the  plaintiff  has  been  convicted  of  man- 
slaughter, and  that  a  commission  of  attainder  has  been  issued, 
will  not  support  a  plea  for  not  making  the  Attorney-general 
a  party,  because  an  inquisition  of  attainder  is  only  to  inform, 
and  does  not  entitle  the  Crown  to  any  right  (z).    It  seems, 
however,  that  in  this  respect  an  inquisition  of  attainder  diftn 
from  a  commission  to  enquire  whether  a  person  under  whom 
the  plaintiff  claims  was  an  alien,  the  former  being  only  for 
the  sake  of  informing  the  Crown,  but  the  latter  to  entitle  (a). 

The  necessity  of  making  the  Attorney-general  a  party,  is 
not  confined  to  those  cases  in  which  the  interests  of  the 
Crown  in  its  own  right  are  concerned,  but  it  extends  ^dao  to 
'  cases  in  which  the  King  is  considered  as  the  protector  of  the 
rights  of  others.  Thus,  as  we  have  seen  before,  the  grantee 
of  a  chose  in  action  from  the  Crown  may  either  institute  pro- 
ceedings in  the  name  of  the  Attorney-general,  or  in  his  own 
name,  making  the  Attorney-general  a  defendant  to  the  suit; 
and  so  in  suits  in  which  the  Crown  may  be  interested  in  its 


(y)  10  Ves  352.        (0  Burk  i-.  Brown,  2  Atk.  399.        («)  Ibid. 
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^hmeter  of  protector  of  the  rights  of  others,  the  Attorney-  In  wbat  cases 

genenJ  should  be  made  a  party.  Thus,  the  Attorney-general  i^^Q^ant.* 
it  a  necessary  party  to  all  suits  where  the  subject-matter  is 


either  wholly  or  in  part  money  appropriated  for  general  chari-  ma^teTis  "a^*o- 

table  purposes^  because  the  King  as  parens  pahim  is  supposed  priated  to 

to  sopointend  the  administration  of  all  charities,  and  acts  in  ^^^^  > 

dus  behalf  by  his  Attorney-general.    Where,  however,  a 

legacy  is  g^en  to  a  charity  already  established,  as  where  unless  where  it 

it  u  giTen  to  the  trustees  of  a  particular  foundation,  or  jj^*^^^*"  ^ 

to  the  treasurer  or  other  officer  of  some  charitable  institu-  chariuble  iosti- 

tion,  to  become  a  part  of  the  general  funds  of  such  founda-  <»*|»<>j;  •J'^y 

^  established. 
tKMi  OT  institution,  the  Attorney-general  need  not  be  a  party, 

becwue  he  can  have  no  interference  with  the  distribution  of 
their  general  funds  (6);  upon  this  ground,  where  a  legacy  was 
gnren  to  a  charity,  and  upon  a  bill  filed  against  the  executors 
for  an  account,  an  objection  was  taken  because  the  Attomey- 
geaeral  was  not  a  party,  the  objection  was  overruled,  and  a 
deeree  made  for  an  account,  because  upon  such  a  decree  the 
Ifaater  would  report  that  there  was  such  a  legacy,  and  the 
parties  might  come  in  and  claun  before  him  (c).  And  it  seems  x)iAtincaons 
that  there  is  a  distinction  where  trustees  of  the  charity  are  where  in  gifts 
appointed  by  the  donor,  and  where  no  trustees  are  appointed  IheVi'Ta^^' 
bat  there  is  a  devise  immediately  to  charitable  uses ;  in  the  trustee,  et 
latter  case  there  can  be  no  decree  unless  the  Attorney-general 
be  made  a  party,  but  otherwise  where  trustees  are  appointed  by 
the  donor  (cO;  therefore,  where  a  bill  was  filed  to  establish  a 
will,  and  to  perform  several  trusts,  some  of  them  relating  to 
eharitiea  in  which  some  of  the  trustees  were  plaintiffs,  and 
other  trustees  and  several  of  the  cestui  que  trusts  were  de- 
fendants, an  objection,  because  the  Attorney-general  was  not 
made  a  defendant,  was  overruled,  it  being  considered  that 
sonoe  of  the  trustees  of  the  charity  (e)  being  defendants, 
there  might  be  a  decree  to  compel  the  execution  of  the  trusts 
relating  to  these  charities  (/).  In  that  case,  it  was  said  by 
the  Lord  Chancellor  (Parker),  that  if  there  should  be  any  col- 

(6)  WellbeloreJ  v.  Jones,  1  S.  &  (<)  It  appears  from  a  subsequent 
8. 41.  part  of  the  case  that  one  of  the  trus- 
(c)  Chitty  V.  Parker,  4  Bio.  S8.  tees  of  the  charity  was  abroad. 
  seo,  PI.  11,  noiu\  (/)  Monil  ».  Lawsod.4Vin.600, 


<  contra. 


id)  4  Vin. 
I  £q.  Ca.  Ab. 


267,  PL  13,  n.  PI.  11 ;  2  Eq.  Ca.  Ab.  267. 
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Persons  against  whom  a  SuU  may  he  instituted : 


In  what 
he  maT  be  ft 

IVIrnSlant. 


\Vbcre  t  charU 
table  legacy  ii 
giTen  to  an  in- 
stitution which 
is  not  per- 
manent, or 
whose  objects 
tie  not  defined. 


lusioD  between  the  parties  relating  to  the  charity,  the  AttON 
ney-general  might,  notwithstanding  a  decree,  hring  an  infor- 
mation to  establish  the  charity  and  set  aside  the  decree,  and 
that  he  might  do  the  same  though  he  were  made  a  defendant, 
in  case  of  collusion  between  the  parties ;  hut  it  seems  that  the 
mere  circumstance  of  the  Attorney-general  not  having  been 
made  a  party  to  the  proceeding,  will  not  be  a  sufficient  ground 
to  sustain  an  information  for  the  purpose  of  setting  aside  a 
decree  made  in  a  former  suit,  unless  the  decree  is  impeached 
upon  other  grounds  {g). 

When  it  is  said  that  in  cases  where  a  legacy  is  given  to 
the  trustees  of  a  charity  already  in  existence,  for  the  general 
purposes  of  the  charity,  it  will  not  be  necessary  in  a  suit  con- 
cerning it,  to  make  the  Attorney-general  a  defendant ;  the 
rule  must  be  understood  to  apply  only  to  those  charities  which 
are  of  a  permanent  nature,  and  whose  objects  are  defined, 
for  it  has  been  determined,  that  where  legacies  are  given 
to  the  officers  of  a  charitable  institution  which  is  not  of  a 
permanent  nature,  or  whose  objects  are  not  defined,  it  will 
be  necessary  to  make  tlie  Attorney-general  a  party  to  a  suit 
relating  to  them.  Thus,  in  the  case  of  Wellbeloved  v. 
Jones  (h)^  where  a  legacy  was  given  to  the  officers,  for  the 
time  being,  of  an  academical  institution,  established  at  York 
for  the  education  of  dissenting  ministers,  which  officers,  with 
the  addition  of  such  other  persons  as  they  should  choose,  (in 
case  they  should  think  an  additional  number  of  trustees 
necessary,)  were  to  stand  possessed  of  the  money  upon  trust, 
to  apply  the  interest  and  dividends  for  the  augmentation  of 
the  salaries  of  dissenting  ministers,  a  preference  being 
given  to  those  who  should  have  been  students  in  the  Yoik 
institution ;  and  in  case  such  institution  should  cease,  then 
upon  trust  tliat  the  persons  in  whose  names  the  fund  should 
be  invested,  should  transfer  the  same  to  the  principal 
officers  for  the  time  being,  of  such  other  institution  as  should 
succeed  the  same,  or  be  established  upon  similar  principles ; 
the  Vice-Chancellor,  (Sir  J.  Leach,)  upon  a  bill  filed  by  the 
officers  of  the  institution,  praying  to  have  the  fund  trans- 


(g)  Attorocy-general  r.  Warren,  (/i)  I  S.  &  S.43. 
2  Swanst.  201, 
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fined  to  them,  to  which  the  Attorney-general  was  no  party.  In  what 
ordered  the  case  to  stand  over,  with  leare  to  amend  by  making  Del^dut.^ 

the  Attorney-general  a  party ;  his  Honor  observing,  that  the  '  v  

Coort  woold  never  permit  the  legacy  to  come  into  the  hands 
of  the  phiintifls,  who  happened  to  fill  particular  offices  in  the 
■ociety»  but  would  take  care  to  secure  the  objects  of  the  testa- 
tor by  the  creation  of  a  proper  and  permanent  trust ;  and  upon 
lieeriiig  the  cause  would  send  it  to  the  Master  for  that  pur- 
Sy  uftd  that  it  would  be  one  of  the  duties  of  the  Attomey- 
to  attend  the  Master  upon  the  subject. 


It  18  to  be  observed  also,  that  the  Attorney-general  is  a  Not  where  the 
aeceosary  party  only  where  the  charity  is  in  the  nature  of  a  ch,^iy^"' 
genmd  charity,  and  that  where  it  is  merely  a  private  charity, 
it  will  not  be  necessary  to  bring  him  before  the  Court ;  thus, 
where  the  suit  related  to  a  voluntary  society,  entered  into  for 
the  purpose  of  providing  a  weekly  payment  to  such  of  the  ' 
members  as  should  become  necessitous,  and  their  widows, 
Lord  Hardwicke  over-ruled  the  objection  that  the  Attorney- 
general  was  not  a  party,  because  it  was  in  the  nature  only  of 
a  private  charity  (t). 

The  Attorney-general  quit  such  is  always  supposed  to  be  Process  against 

in  Court  ik) :  therefore  if  he  is  made  a  defendant  as  an  officer  Atiorney- 

,  geDeral. 
of  the  Crown,  the  bill  must  pray,  instead  of  the  usual  writ  of 

subpanuLy  that  he  being  attended  with  a  copy,  may  appear  and  put 
ia  an  answer  (I),  If  the  Attorney-general  does  not,  upon  being  where  he  omits 
attended  and  served  with  a  copy  of  the  bill,  appear,  the  Court     appear ; 
will  not  make  an  order  for  him  to  appear,  as  no  attachment  can 
isane  against  him  to  enforce  it.    In  such  case,  however,  the 
plaintiff  is  entitled  to  justice,  and  the  non-appearance  of  the  At- 
torney-general will  be  considered  as  a  nil  dicit  (m).    If  after  or  to  put  in  his 
appearance  the  Attorney-general  delays  putting  in  his  answer  answer, 
beyond  a  reasonable  time,  it  is  the  ancient  practice  of  the  Court 
of  Exchequer  for  the  plaintiff  to  move  the  Court  to  appoint  a 
day  for  the  Attorney-general  to  answer  the  bill,  or  in  de- 
£wlt  that  it  should  be  taken  pro  confesso  (n).    This  practice 

(0  Anon.  3  Atk.  277.  (m)  Barclay  v,  Russell,  ubi  tupra, 

(k)  Barclay  v.  Ruwell,  2  Dick.      (n)  1  Fowl.  Ex.  Pr.  401  j  Peto  v. 
729.  Attorney-general,  1  Y.  &  J.  509. 

(0  Lord  Red.  31. 
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Persons  against  wham  a  Suit  may  be  instituted : 


In  wkat  ctset  has  been  followed  in  a  reeent  case ;  in  which  it  was  ordered/ 
IXifenLnL^      that  unless  the  Attorney-general  put  in  his  answer  within  a 

*  V       '  week,  the  bill  should  be  set  down  to  be  taken  pro  confesso,  (o) 

In  that  case  it  was  alleged  by  the  counsel  who  appeared  on 
behalf  of  the  Attorney-general,  that  it  was  the  intention  of 
the  Attorney-general  to  file  a  cross  information,  and  that  the 
intricacy  of  the  proceedings  had  been  the  only  cause  which 
had  prevented  its  being  sooner  done,  in  consideration  of 
which,  and  in  order  to  give  the  Crown  the  benefit  of  the  dis- 
covery to  be  sought  by  the  cross  information,  it  was  made 
part  of  the  order  that  the  plaintiff  should  undertake  not  to 
pass  publication  until  he  should  have  put  in  a  full  answer  to 
the  cross  information  of  the  Attorney-general,  which  was  to 
be  filed  on  or  before  a  day  named  in  the  order. 
Answer  of  the  When  the  Attorney-general  is  made  a  defendant  to  a  suit. 
Attorney-gene*  entirely  in  his  discretion  whether  he  will  put  in  a  full 
answer  or  not  (p).  The  usual  course  is  for  him  to  put  in  a 
general  answer,  stating  merely  that  he  is  a  stranger  to  the 
matters  contained  in  the  bill,  and  that  he  hopes  the  interest 
of  the  Crown  will  be  taken  care  of  (q).  In  cases,  however, 
in  which  the  interest  of  the  Crown,  or  the  purposes  of  public 
justice  require  it,  a  full  answer  will  be  put  in  (r),  as  in  Crate* 
furd  V.  The  Attorney-general  (s),  in  which  case  the  Lords  of 
the  Treasury  had  directed  that  the  question  might  be  brooght 
before  the  consideration  of  a  court  of  justice,  and  it  would 
therefore  have  been  unbecoming  in  the  Attorney-general  to 
urge  any  matter  of  form  which  might  prevent  the 
being  properly  submitted  to  the  Court,  before  whom  it ' 
brought  (t). 

In  Errington  v.  The  Attorney -general  (m),  the  Attorney*^ 
general  being  one  of  the  defendants  to  a  bill  of  interpleader, 
put  in  the  usual  general  answer,  upon  which  the  other  de- 
fendants moved  that  the  bill  might  be  dismissed,  and  the  in- 
junction dissolved,  the  Attorney-general  opposed  the  motion, 
and  at  the  same  time  prayed  that  he  might  be  at  liberty  to . 
withdraw  his  general  answer,  and  put  in  another,  insbting 

Co)  Peto  V.  Att-g*fn.  1  Y.  &  J.  609.  7  Price,  192. 

(p)  Davison  v.  Attorney- general,  (»)  7  Price,!. 

S  Price,  398,  n.  (t)  Vide  etiam  Dean  v.  Attorney- 

(9)  1  Newl.  103.  general,  uhi  $upra, 

(r)  Colebrooker.Atiorney-geneial,  (n)  Bunb.  303. 
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upon  the  particular  right  of  the  Crown  to  the  money  in  ques-  In  what  cases 
tion.  which  wa.  granted.  ^SlTu' 

The  answer  of  the  Attorney-general  is  put  in  without  oath,  '  v  ' 

and  IB  usually  signed  by  him.  And  it  seems  that  such  an 
rer  is  not  liable  to  be  excepted  to,  even  though  it  be«to  a 
hilly  filed  by  the  defendant  in  an  information  for  the 
purpose  of  obtaining  a  discovery  of  matters  alleged  to  be  ma- 
terial to  his  defence  to  the  information.  We  have,  however,  seen 
before  (x),  that  where  a  cross  bill  ia  filed  against  the  Attorney- 
general,  praying  relief  as  well  as  a  discovery,  he  cannot  protect 
himself  from  answering  by  means  of  demurrer  (y) ;  but  whether 
he  coold  by  such  means  protect  himself  from  answering  a 
mere  bill  of  discovery,  does  not  appear  to  have  been  decided ; 
it  is  most  probable  that  he  might,  and  that  the  Court  would 
in  such  a  case,  if  a  discovery  were  wanted  from  the  Crown, 
put  the  party  to  prefer  his  petition  of  right  (z). 

The  right  of  the  Attorney-general  to  receive  his  costs.  Right  of  the 
where  he  is  made  a  defendant  to  a  suit,  has  been  before  no-  ^j^J^^'^"*' 
ticed  (a) ;  it  will  suffice  therefore  here  to  repeat,  that  there 
seems  to  be  no  rule  against  the  Attorney-general  receiving 
his  costs,  where  he  is  made  a  defendant  in  respect  of  legacies 
given  to  charities ;  and  that  in  Moggridge  v.  Thackwell  (6), 
costs  were  given  to  all  parties,  including  the  Attorney-general, 
as  between  solicitor  and  client,  out  of  the  fund  in  Court.  It 
appears  also,  that  he  frequently  receives  his  costs  where  he  is 
made  a  defendant  in  respect  of  the  immediate  rights  of  the 
Crown,  in  cases  of  intestacy  (c). 

During  the  vacancy  of  the  office  of  Attorney-general,  the  Solicitor-gene- 
Solicitor-general  may  be  made  a  defendant  to  support  the  in- 
terests of  the  Crown  {d) ;  and  it  has  happened,  that  where 
there  has  been  an  information  by  the  Attorney-general,  the 
object  of  which  has  been  to  set  up  a  general  claim  on  behalf 
of  the  Crown  at  variance  with  the  interests  of  a  public  charity, 
the  Solicitor-general  has  been  made  a  defendant,  for  the  pur- 
pose of  supporting  the  interests  of  such  charity  against  the 
general  claim  of  the  Attorney-general. 

(i)  Supra.  (6)  7  Ves.  88. 

(y)  Dean  p.  Attorney-gCDeral,  (c)  A liornev- general  ».  Earl  of 

1  Yoange  and  C.  209.  Ashburnham/l  S.  &  S.397. 

(x>  IbkL  (d)  L«rd  Red.  81. 
(a)  Ant9,  p.  12,  13. 
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Persons  against  whom  a  Suit  may  bt  instituttd : 


Sect.  III. 

The  Attorney -general  to  the  Queen  Consort,  and  Prineeof 
Wales. 

The  Queen  Consort  must  be  sued  hj  her  Attorney  or  Soli- 
citor-general, in  the  same  manner  as  the  King ;  and  it  is  pre- 
sumed that  the  Prince  of  Wales,  as  Duke  of  Cornwall,  hu 
the  same  prerogative,  although  no  cases  appear  in  the  boob 
wherein  that  point  has  been  decided  or  discussed. 


Sect.  IV. 


('orporations 

Mukt  be  sued 
by  their  vorpo- 
rate  name. 


Cannot  be  sued 
without  the 
head. 

Individual 
members  of, 
ought  not  to  be 
parties; 
unless  for  the 
purpose  of  com- 
pelfing  a  dls- 
CO  very. 


Corporations. 

It  has  been  stated  before  (a)  that  corporations  aggregate  mut 
be  sued  by  their  corporate  name ;  that  is,  if  they  are  coqmft- 
tions  existing  by  Royal  charter,  they  must  be  sued  by  their 
name  of  foundation,  though  it  has  been  said  that  if  a  corpora- 
tion bo  known  by  a  particular  name,  that  it  is  sufficient  to  ins 
it  by  that  name  {b).  This,  however,  must  be  confined  to 
the  case  of  a  corporation  by  proscription ;  for  it  is  said  that  if  i 
corporation  is  created  by  the  King,  and  the  commencement  of  it 
appear  by  the  record,  it  can  have  no  other  name  by  use,  nor 
bo  named  othcni'ise  than  the  King  by  his  letters  patent  hu 
appointed,  and  the  Court  will  not  permit  it  be  sued  by  any 
other  name. 

A  corporation  aggregate  which  has  a  head,  cannot  be  sued 
without  it,  because  without  its  head  it  is  incomplete  (c).  It 
is  not  however  necessary  to  mention  the  name  of  the  head  (d); 
nor  is  it  in  general  proper  to  make  individual  members  of  ag- 
gregate corporations  parties  by  their  proper  Christian  and 
surnames,  though  cases  may  occur  where  this  will  be  permitted 
for  the  purpose  of  compelling  a  discovery  from  them  of  some 
fact  which  may  rest  in  their  own  knowledge.   Thus  in  the 

(a)  Anu,  p.  85.  (c)  2  Bac.  Ab.  tit.  Coip.  [E.]  e ; 

pl.  2. 

(6)  Bro.  Corp.  40.  (rf)  3  Salk.  103  ;  1  Leon.  107. 
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put  by  Lord  Eldon,  in  Dunmer  v.  The  Corporation  Corporations 
of  Chippeiikam  (e\  of  an  individual  corporator  whose  estate   .   bs^k*  ■  ^ 


was  charged  with  a  rent  or  payment  to  a  charitable  institution, 
of  which  the  corporation  had  the  management,  and  who  had 
obtained  posseesion  of  the  deed,  hia  Lordship  was  of  opinion 
that  upon  an  information  for  the  purpose  of  having  the  estate  of 
the  charity  properly  administered  by  the  corporation,  it  would 
be  perfectly  competent  to  call  upon  the  mayor,  if  he  was  the 
indrndnal  implicated  in  that  conduct,  not  only  to  answer  with 
tin  rest  under  their  common  seal,  but  also  to  answer  as  to  the 
circumstances  relative  to  the  deed  supposed  to  be  in  his  hands. 
So  also  in  the  principal  case,  which  was  that  of  a  bill  by  a 
schoolmaster  against  a  corporation  (f )  who  were  trustees  of 
a  charity,  to  be  relieved  against  a  resolution  of  the  trustees 
by  which  he  was  deprived  of  his  office  of  schoolmaster,  on  the 
ground  that  the  resolution  had  been  pronounced  by  five  of  the 
members  of  the  corporation,  horn  improper  motives  with  refe- 
rence to  a  parliamentary  election,  to  which  bill  the  five  mem- 
bers were  made  parties,  for  the  purpose  of  obtaining  from 
tiiem  an  answer  upon  oath  as  to  their  alleg^ed  improper  con- 
dnety  a  demurrer  which  had  been  put  in  by  these  five  members, 
on  the  ground  that  no  title  was  shown  to  the  discovery  against 
them,  was  over-ruled  by  Lord  Eldon. 

The  practice  of  making  the  officers  or  servants  of  a  corpora-  Officers  of  cor- 
tion  parties  to  a  suit  for  the  purpose  of  eliciting  from  them  a  ™Y 
discovery  upon  oath  of  the  matters  charged  in  the  bill,  has  been  ties  for  the 
too  frequently  acted  upon  and  acknowledged,  to  be  now  a  matter  P^'T*^* 
of  doubt*   The  first  case  which  occurs  upon  the  point  is  an  ' 
anonymous  one,  in  1  Vernon (^),  where  a  bill  having  been  filed 
against  a  corporation  to  discover  writings,  and  the  defendants 
answering  under  their  common  seal,  and  not  being  sworn, 
would  answer  nothing  to  their  prejudice,  it  was  ordered  that 
the  clerk  of  the  company  and  such  principal  members  as  the 
plaintiff  should  think  fit,  should  answer  on  oath,  and  that  the 
Master  should  settle  the  oath ;  and  so  in  the  case  of  Wych  v. 
Meal(h),  wheie  a  bill  was  brought  against  the  East  India 

(•)  14  Yti^  Mi.  (g)  Page  117. 

If)  Dnmmer  v.  The  Corporation      (h)  3  P.  Wins.  310. 
of  ChippsobsBi,  ubi  tupra. 


188  PersoKs  agaknsl  whom  a  Smii  mnjf  be  iMsiiiuied  : 

CorpmtioM    Company,  and  one  of  the  officers  of  the  compuiy  was  made  a 
Aggwj^nc  ^  ^fen^imi  iQ  order  to  discoTer  some  entries     orders  in  the 
books  of  the  defendant,  a  denrarrer  bj  the  officer  was  orer- 
nJed.    The  same  point  was  also  determined  in  Moodalejf  T. 
Morton  (t),  in  which  case  it  was  held  that  if  a  person  has 
reason  to  suspect  that  he  has  sustained  an  injniy  hy  pemoos 
acting  onder  the  anthoritj  of  a  corporation,  but  cannot  aseer- 
tain  how  far  they  are  concerned,  he  may  file  a  biU  against 
them  and  their  secretary  or  other  officer,  for  a  discovery, 
before  he  brings  an  action  at  law,  suggesting  that  he  intends 
to  bring  one,  but  cannot  do  it  without  the  discovery  prayed, 
bat  not  where     because,  as  the  suit  against  a  corporation  is  by  original,  the 
the  diacovcfy     discovery  may  be  necessary  before  he  can  sue  out  the  writ 
j^SJi^^^     In  such  case,  however,  if  the  discovery  would  be  prejudicial 
corporatioo,  and  to  the  corporation,  and  not  be  necessary  to  the  plaintiff's  case, 
^^^^^     the  officer  need  not  discover  those  facts  (A), 
or  where  the  may  be  observed  here,  that  where  the  officer  of  the  cor- 

officer  is  s  mere  poration  from  whom  the  discovery  is  sought  is  a  mere  wit- 
witaen.  nefMy  and  the  facts  he  is  required  to  discover  are  merely  soeh 

as  might  be  proved  by  him  on  his  examination,  he  ought  not 
to  be  made  a  party.  Thus,  where  an  officer  of  the  Bank  of 
England  was  made  a  party,  for  the  purpose  of  obtaining  firom 
him  a  discovery  as  to  the  times  when  the  stock  in  question  in 
the  cause  had  been  transferred,  and  he  demurred  to  the  bill, 
the  Vice-Chancellor  (Sir  J.  Leach),  allowed  the  demurrer,  on 
the  ground  that  the  officer  was  in  that  case  merely  a  wit- 
ness (/). 

(t)  1  Bro.  C.  C.  469.  It  should  to  in&ist  by  their  answer  that  thcj 
be  observed  here,  that  Lord  Eldon,  should  not  be  comoelled  to  answer 
in  Dummtr  The  Corporation  of  the  charges  of  firancl,  &c. ;  but  nn.v 
Ck^menham,  ubi  mpra,  mentioned  it  it  not  have  been  that  the  bill,  wfaica 
as  his  opinion,  that  the  case  of  was  against  arbitrators  as  well  as  the 
Steward  v.  The  Eatt  India  Company,  servants  of  the  Compaoj,  and  who 
2  Vem.  S80,  in  which  a  demurrer  to  all  joined  in  demurring,  contained  an 
a  bill  against  the  Company  and  one  allegation  of  fraud  and  contrivance, 
of  its  servants,  is  reported  to  have  and  that  one  of  the  questions  aifoed 
been  allowed,  is  a  misprint ;  and  had  been  whether,  although  they  had 
that  instead  of  stating  tnat  the  de>  demurred  to  the  bill,  thev  ought  not 
jnurrer  was  allowed  without  puttin?  to  have  supjwrtod  their  dsmnner  1^ 
them  to  answer  as  to  matter  of  fiaud  an  answer  denying  the  allegations, 
and  contrivance,  which  is  nonsense,  (^)  2  Bac.  Ab.Corp.  IS.  9. 
it  should  have  been,  that  the  de-  (/)  How  v.  Best,  6  Mad.  19. 
murrer  was  disallowed,  with  liberty 
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But  although  it  is  not  an  unusual  practice  to  make  the  Corporations 

clerk  or  other  principal  officer  of  a  corporation  a  party  to  a   ,  Aggregate. 

suit  against  such  corporation,  for  the  purpose  of  eliciting  from  Corporation 

him  a  discovery  of  entries  or  orders  in  the  hooks  of  the  cor-  ^ 

^  full  answer ; 

poratioDy  yet  where  such  is  not  the  case,  it  is  still  the  duty  of 

the  corporation,  when  informed  by  the  information  of  the  nature 

and  extent  of  the  claims  made  upon  them,  to  cause  diligent  and  for  this 

examination  to  be  made  before  they  put  in  their  answer,  of  all  purpp"^  ^  ^^'^ 
,    ,  ,  muniments  and 

deeds,  pi^rs  and  mumments  in  their  possession  or  power,  books  in  their 

and  to  give  in  their  answer  all  the  information  derived  from  JJ'J^^^j' 
such  examination ;  and  it  was  said  by  Sir  J.  Leach,  M.R.,  ' 
that  if  a  corporation  pursue  an  opposite  course,  and  in  their 
answer  allege  their  ignorance  upon  the  subject,  and  the  in- 
formation required  is  afterwards  obtained  from  the  documents 
•cbedoled  to  their  answer,  the  Court  will  infer  a  disposition  otherwise  they 
on  the  part  of  the  corporation  to  obstruct  and  defeat  the  course  JJIs^coats^of^Sie 
of  justice,  and  on  that  ground  will  charge  them  with  the  costs  suit, 
of  the  suit  (jr). 

Where  a  suit  is  instituted  against  a  corporation  sole,  he  Answer  under 
most  appear  and  defend,  and  be  proceeded  against  in  the  same 
manner  as  if  he  were  a  private  individual.  But  where  cor- 
porations aggregfate  are  sued  in  their  corporate  capacity,  they 
most  appear  by  attorney,  and  answer  under  the  common  seal 
of  the  corporation  ;  but  if  those  of  which  the  corporation  con- 
sists be  charged  as  private  individuals,  they  must  answer  upon 
oath. 

If  the  majority  of  the  members  of  a  corporation  are  ready  Method  of  pro- 

to  put  in  their  answer,  and  the  head  or  other  person  who  has  Jh^|J°ft|''^^'^ 

the  custody  of  the  common  seal  refuses  to  affix  it,  application  other  person 

must  be  made  to  the  Court  of  Kinir's  Bench  for  a  mandamus  , 

^  common  seal 

to  compel  him,  and  in  the  meantime  the  Court  of  Chancery  refuses  to  affix 
will  stay  the  process  against  the  corporation  (n). 

A  corporation  agg^g^ate  being  an  ideal  and  invisible  per-  Corporation 
son,  existing  only  in  contemplation  of  law,  cannot  be  attached  n^fj^^Juched  • 
or  apprehended ;  the  proceedings  against  them,  either  for  the  ' 


(n)  Attorney-general  v.  The  Bur-      (n)  Rex  v.  Wyndham,  Cowp.  377  ; 
gesses  of  East  Retford,  2  Mylne  Ac  K.   2  Bac.  Ah.  tit.  Corp.  13. 
S5. 


1-80  Persons  against  wham  a  Suit  may  he  instituted : 

In  what  cases  during  the  war  by  the  authority  of  the  then  legislature  of  the 
DefenLmt*       province,  in  consequence  of  the  trustees  having  refused  to 

'  V  ^  transfer  the  stock  according  to  the  provisions  of  an  Act  of  that 

Legislature.  The  Court,  however,  upon  the  hearing,  was  of 
opinion  that  none  of  these  parties  had  any  claim  upon  the 
stock,  and  that  it  was  a  trust  without  any  specific  purpose  to 
which  it  could  be  applied,  the  consequence  of  which  was, 
that  it  was  for  the  King  to  appoint  for  what  purpose  the 
stock  should  be  applied.  Upon  the  same  principle,  in  Dol^ 
der  V.  The  Bank  of  England  (y),  LordEldon  refused  to  order 
the  dividends,  which  had  been  received  before  the  filing  of  the 
bill,  of  stock  purchased  by  the  old  government  of  Switzer- 
land, to  be  paid  into  Court  by  the  trustees,  on  the  application 
of  the  new  government  which  had  not  been  recognised  by 
the  government  of  this  country,  until  the  Attorney-general 
was  made  a  party  to  the  suit.  But  although,  in  cases  whero 
a  title  in  the  Crown  appears  upon  the  record,  the  Court  will 
not  make  a  decree  unless  the  Attorney-general  is  a  party  to 
the  suit,  yet  it  seems  that  the  circumstance  of  its  appearing  by 
the  record  that  Uie  plaintiff  has  been  convicted  of  man- 
slaughter, and  that  a  commission  of  attainder  has  been  issued, 
will  not  support  a  plea  for  not  making  the  Attorney-general 
a  party,  because  an  inquisition  of  attainder  is  only  to  inform, 
and  does  not  entitle  the  Crown  to  any  right  (z).  It  seems, 
however,  that  in  this  respect  an  inquisition  of  attainder  diftn 
from  a  commission  to  enquire  whether  a  person  under  whom 
the  plaintiff  claims  was  an  alien,  the  former  being  only  for 
the  sake  of  informing  the  Crown,  but  the  latter  to  entitle  (a). 
Where  the  The  necessity  of  making  the  Attorney-general  a  party,  is 

Kingis con-  confined  to  those  cases  in  which  the  interests  of  the 

cerned  as  pro- 

tectorof  the  Crown  in  its  own  right  are  concerned,  but  it  extends  ^dao  to 
righu  of  others.  ^  which  the  King  is  considered  as  the  protector  of  the 

A  grantor  of  a    rights  of  others.    Thus,  as  we  have  seen  before,  the  grantee 
ehoa  in  action.    ^£  ^  ^^^^^  ^-^  action  from  the  Crown  may  either  institute  pro- 
ceedings in  the  name  of  the  Attorney-general,  or  in  his  own 
name,  making  the  Attorney-general  a  defendant  to  the  suit ; 
and  so  in  suits  in  which  the  Crown  may  be  interested  in  its 


(y)  10  Ves  S52.        (z)  Burk  t'.  IJrown,  2  Atk.  399.        (o)  Ibid. 
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^hmeter  of  protector  of  this  rights  of  others,  the  Attorney-  In  what  cases 
general  ehould  be  made  a  party.  Thus,  the  Attorney-general  oefenSaAt.^ 
is  a  necessary  party  to  all  suits  where  the  subject-matter  is 


dther  wholly  or  in  part  money  appropriated  for  general  chari-  ^t^Tis  "appro- 
table  purposes,  because  the  King  as  parens  patri€e  is  supposed  pnated  to 
to  saperintend  the  administration  of  all  charities,  and  acts  in  ^^^^ » 
this  behalf  by  his  Attorney-general.    Where,  however,  a 
legacy  is  giren  to  a  charity  already  established,  as  where  unless  where  it 
it  is  given  to  the  trustees  of  a  particular  foundation,  or  ^ 
to  the  treasurer  or  other  officer  of  some  charitable  institu-  charitable  iosti- 
tion,  to  become  a  part  of  the  general  funds  of  such  founda-  ^^^IJ^^^ 
tkm  or  institution,  the  Attorney-general  need  not  be  a  party, 
because  he  can  have  no  interference  with  the  distribution  of 
their  general  funds  (6);  upon  this  ground,  where  a  legacy  was 
given  to  a  charity,  and  upon  a  lull  filed  against  the  executors 
for  an  account,  an  objection  was  taken  because  the  Attorney- 
general  was  not  a  party,  the  objection  was  overruled,  and  a 
decree  made  for  an  account,  because  upon  such  a  decree  the 
Master  would  report  that  there  was  such  a  legacy,  and  the 
parties  might  come  in  and  claim  before  him  (c).  And  it  seems  Distinctions 
that  there  is  a  distinction  where  trustees  of  the  charity  are  where  in  gifts 
appointed  by  the  donor,  and  where  no  trustees  are  appointed  fheVis^a'^' 
but  there  is  a  devise  immediately  to  charitable  uses ;  in  the  trustee,  et 
latter  case  there  can  be  no  decree  unless  the  Attorney-general  '  ^'^^* 
be  made  a  party,  but  otherwise  where  trustees  are  appointed  by 
the  donor  (cQ ;  therefore,  where  a  bill  was  filed  to  establish  a 
willy  and  to  perform  several  trusts,  some  of  them  relating  to 
charities  in  which  some  of  the  trustees  were  plaintiffs,  and 
other  trustees  and  several  of  the  cestui  que  trusts  were  de- 
fendantSy  an  objection,  because  the  Attorney-general  was  not 
made  a  defendant,  was  overruled,  it  being  considered  that 
some  of  the  trustees  of  the  charity  (e)  being  defendants, 
there  might  be  a  decree  to  compel  the  execution  of  the  trusts 
relating  to  these  charities  (/).  In  that  case,  it  was  said  by 
the  Lord  Chancellor  (Parker),  that  if  there  should  be  any  col- 

(6)  Wellbelored  v.  Jones,  1  S.  &  (<)  It  appears  from  a  subsequent 
S.  41.  part  of  the  case  that  one  of  the  trus- 

(c)  Chitty  V.  Parker,  4  Bro.  38.      tees  of  the  charity  was  abroad. 

(d)  4  Vin.  6e0,  PI.  11,  notis;      (/)  Monil  ».  Lawson,  4  Vin.600, 
2  £q.  Ca.  Ab.  267,  PL  13,  n.  PL  11 ;  2  Kq.  Ca.  Ab.  267. 
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Persons  agcdnst  whom  a  Suit  may  be  instituted : 


To  what  cMMm 
he  may  be  a 
Defendant. 


Where  a  chari- 
table legacy  is 
given  to  an  in- 
stitution which 
is  not  per- 
manent, or 
whose  objects 
are  not  defined. 


lusioD  between  the  parties  relating  to  the  charity,  the  Atttfiw 

ney-general  might,  notwithstanding  a  decree,  bring  an  infor- 
mation to  establish  the  charity  and  set  aside  the  decree,  and 
that  he  might  do  the  same  though  he  were  made  a  defendant, 
in  case  of  collusion  between  the  parties ;  but  it  seems  that  the 
mere  circumstance  of  the  Attorney-general  not  haying  been 
made  a  party  to  the  proceeding,  will  not  be  a  sufficient  ground 
to  sustain  an  information  for  the  purpose  of  setting  aside  a 
decree  made  in  a  former  suit,  unless  the  decree  is  impeaehed 
upon  other  grounds  (^). 

When  it  is  said  that  in  cases  where  a  legacy  is  given  to 
the  trustees  of  a  charity  already  in  existence,  for  the  general 
purposes  of  the  charity,  it  will  not  be  necessary  in  a  suit  con- 
cerning it,  to  make  the  Attorney-general  a  defendant ;  the 
rule  must  be  understood  to  apply  only  to  those  charities  which 
are  of  a  permanent  nature,  and  whose  objects  are  defined, 
for  it  has  been  determined,  that  where  legacies  are  given 
to  the  officers  of  a  charitable  institution  which  is  not  of  a 
permanent  nature,  or  whose  objects  are  not  defined,  it  will 
be  necessary  to  make  the  Attorney-general  a  party  to  a  soit 
relating  to  them.  Thus,  in  the  case  of  Wellbehved  v. 
Jones  (A),  where  a  legacy  was  given  to  the  officers,  for  the 
time  being,  of  an  academical  institution,  established  at  York 
for  the  education  of  dissenting  ministers,  which  officers,  with 
the  addition  of  such  other  persons  as  they  should  choose,  (in 
case  they  should  think  an  additional  number  of  trastees 
necessary,)  were  to  stand  possessed  of  the  money  upon  trust, 
to  apply  the  interest  and  dividends  for  the  augmentation  of 
the  salaries  of  dissenting  ministers,  a  preference  being 
given  to  those  who  should  have  been  students  in  the  Yoil: 
institution;  and  in  case  such  institution  should  cease, then 
upon  trust  that  the  persons  in  whose  names  the  fund  should 
be  invested,  should  transfer  the  same  to  the  principal 
officers  for  the  time  being,  of  such  other  institution  as  should 
succeed  the  same,  or  be  established  upon  similar  principles  ; 
the  Vice-Chancellor,  (Sir  J.  Leach,)  upon  a  bill  filed  by  the 
officers  of  the  institution,  praying  to  have  the  fund  trans- 


(g)  AttorDcy-gcneral  r.  Warren,  (h)  1  S.  &  S.43. 
2  Swanst.201. 
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fiamd  to  them,  to  which  the  Attorney-general  was  no  party,  In 
ordered  the  case  to  stand  over,  with  leave  to  amend  by  making  Pefe^dant.^ 

the  Attorney-general  a  party ;  his  Honor  observing,  that  the  '  v  * 

Court  woold  never  permit  the  legacy  to  come  into  the  hands 
of  tke  plaintifEs,  who  happened  to  fill  particular  offices  in  the 
soetety^bitt  would  take  care  to  secure  the  objects  of  the  testa- 
tor by  the  creation  of  a  proper  and  permanent  trust ;  and  upon 
hetting  the  cause  would  send  it  to  the  Master  for  that  pur* 
pose,  and  that  it  would  be  one  of  the  duties  of  the  Attorney- 
general  to  attend  the  Master  upon  the  subject. 

It  ia  to  be  observed  also,  that  the  Attorney-general  is  a  Not  where  the 
accessary  party  only  where  the  charity  is  in  the  nature  of  a  ^^J^  ch^jy^"" 
geiitt«l  charity,  and  that  where  it  is  merely  a  private  charity, 
it  will  not  be  necessary  to  bring  him  before  the  Court ;  thus, 
where  the  suit  related  to  a  voluntary  society,  entered  into  for 
the  purpose  of  providing  a  weekly  payment  to  such  of  the 
members  as  should  become  necessitous,  and  their  widows, 
Lord  Hardwicke  over-ruled  the  objection  that  the  Attorney- 
general  was  not  a  party,  because  it  was  in  the  nature  only  of 
a  prhrate  charity  (i). 

The  Attorney-general  qud  such  is  always  supposed  to  be  Process  against 
in  Court  (Jt) ;  therefore  if  he  is  made  a  defendant  as  an  officer  g^ne^**^^"®^' 
of  the  Crown,  the  bill  must  pray,  instead  of  the  usual  writ  of 
subpotruiy  that  he  beingattended  with  a  copy,  may  appear  and  put 
in  an  answer  {I).  If  the  Attorney-general  does  not,  upon  being  where  he  omits 
attended  and  served  with  a  copy  of  the  bill,  appear,  the  Court     appear ; 
will  not  make  an  order  for  him  to  appear,  as  no  attachment  can 
isane  against  him  to  enforce  it.    In  such  case,  however,  the 
plaintiff  is  entitled  to  justice,  and  the  non-appearance  of  the  At- 
torney-general will  be  considered  as  a  nil  dicit  (m).    If  after  or  to  put  in  his 
aj^iearance  the  Attorney-general  delays  putting  in  his  answer  ^vver. 
beyond  a  reasonable  time,  it  is  the  ancient  practice  of  the  Court 
of  Exchequer  for  the  plaintiff  to  move  the  Court  to  appoint  a 
day  for  the  Attorney-general  to  answer  the  bill,  or  in  de- 
fanlt  that  it  should  be  taken  pro  confesso  (n).    This  practice 

(0  Adoil  3  Atk.  277.  (m)  Barclay  v.  Kussell,  vbi  tupra. 

(k)  Barclay  v.  Russell,  2  Dick.      (n)  1  Fowl.  Ex.  Pr.  401  j  Peto  v, 
729.  Attoruey-general,  1  Y.  &  J.  500. 

(0  LoidRed.  31. 
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Persons  against  whom  a  Suit  may  be  instituted : 


In  what  cases  has  been  followed  in  a  recent  case ;  in  which  it  was  ordered/ 
IHsfeDLot^  that  unless  the  Attorney-general  put  in  his  answer  within  a 
*  ^  '  week,  the  bill  should  be  set  down  to  be  taken  pro  confesso.  (o) 
In  that  case  it  was  alleged  by  the  counsel  who  appeared  on 
behalf  of  the  Attorney-general,  that  it  was  the  intention  of 
the  Attorney-general  to  file  a  cross  information,  and  that  the 
intricacy  of  the  proceedings  had  been  the  only  cause  which 
had  prevented  its  being  sooner  done,  in  consideration  of 
which,  and  in  order  to  give  the  Crown  the  benefit  of  the  dis- 
covery to  be  sought  by  the  cross  information,  it  was  made 
part  of  the  order  that  the  plaintiff  should  undertake  not  to 
pass  publication  until  he  should  have  put  in  a  full  answer  to 
the  cross  information  of  the  Attorney-general,  which  was  to 
be  filed  on  or  before  a  day  named  in  the  order. 
Answer  of  the  When  the  Attorney-general  is  made  a  defendant  to  a  suit, 
Auomej-gene*  ^  entirely  in  his  discretion  whether  he  will  put  in  a  full 
answer  or  not  (p).  The  usual  course  is  for  him  to  put  in  a 
general  answer,  stating  merely  that  he  is  a  stranger  to  the 
matters  contained  in  the  bill,  and  that  he  hopes  the  interest 
of  the  Crown  will  be  taken  care  of  (q).  In  cases,  however, 
in  which  the  interest  of  the  Crown,  or  the  purposes  of  public 
justice  require  it,  a  full  answer  will  be  put  in  (r),  as  in  Cratr- 
furd  V.  The  Attorney -general  («),  in  which  case  the  Lords  of 
the  Treasury  had  directed  that  the  question  might  be  brought 
before  the  consideration  of  a  court  of  justice,  and  it  would 
therefore  have  been  unbecoming  in  the  Attorney-general  to 
urge  any  matter  of  form  which  might  prevent  the  case 
being  properly  submitted  to  the  Court,  before  whom  it  was 
brought  (t). 

In  Erring  ton  v.  The  Attorney -general  (m),  the  Attorney-^ 
general  being  one  of  the  defendants  to  a  bill  of  interpleader, 
put  in  the  usual  general  answer,  upon  which  the  other  de- 
fendants moved  that  the  bill  might  be  dismissed,  and  the  in- 
junction dissolved,  the  Attorney-general  opposed  the  motion, 
and  at  the  same  time  prayed  that  he  might  be  at  liberty  to . 
withdraw  his  general  answer,  and  put  in  another,  insisting 

(o)  Peto  V.  Alt-gen.  1  Y.  &  J.  609.  7  Price,  192. 
(p)  Davison  v.  Attorney- general,      (i)  7  Price,!. 
6  Price,  398,  n.  (<)  Vide  etiam  Dean  v.  Attorney- 

(9)1  New!.  103.  general,  ubi  supra. 
(r)  Colebrooker.Altorney-gcncral,      (k)  Bunb.  303. 
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upon  the  particular  right  of  the  Crown  to  the  money  in  ques-  In  what  cues 
tion,  which  was  granted.  Defendant.* 

The  answer  of  the  Attorney-general  is  put  in  without  oath,  '  v  ' 

and  is  usually  signed  by  him.  And  it  seems  that  such  an 
answer  is  not  liable  to  be  excepted  to,  even  though  it  be-to  a 
cross  bill,  filed  by  the  defendant  in  an  information  for  the 
purpose  of  obtaining  a  discovery  of  matters  alleged  to  be  ma- 
terial to  his  defence  to  the  information.  We  have,  however,  seen 
before  (jx),  that  where  a  cross  bill  is  filed  against  the  Attorney- 
generaly  praying  relief  as  well  as  a  discovery,  he  cannot  protect 
himself  £rom  answering  by  means  of  demurrer  (y) ;  but  whether 
he  ooold  by  such  means  protect  himself  from  answering  a 
mere  bill  of  discovery,  does  not  appear  to  have  been  decided ; 
it  is  most  probable  that  he  might,  and  that  the  Court  would 
in  such  a  case,  if  a  discovery  were  wanted  from  the  Crown, 
put  die  party  to  prefer  his  petition  of  right  (z). 

The  right  of  the  Attorney-general  to  receive  his  costs.  Right  of  the 
where  he  is  made  a  defendant  to  a  suit,  has  been  before  no- 
ticed  (a) ;  it  will  sufBice  therefore  here  to  repeat,  that  there 
seems  to  be  no  rule  against  the  Attorney-general  receiving 
his  costs,  where  he  is  made  a  defendant  in  respect  of  legacies 
given  to  charities ;  and  that  in  Moggridge  v.  Thackwell  (6), 
costs  were  given  to  all  parties,  including  the  Attorney-general, 
as  between  solicitor  and  client,  out  of  the  fund  in  Court.  It 
appears  also,  that  he  frequently  receives  his  costs  where  he  is 
made  a  defendant  in  respect  of  the  immediate  rights  of  the 
Crown,  in  cases  of  intestacy  (c). 

During  the  vacancy  of  the  office  of  Attorney-general,  the  SoHcitor-geoe- 
Solicitor-general  may  be  made  a  defendant  to  support  the  in- 
terests  of  the  Crown  {d) ;  and  it  has  happened,  that  where 
there  has  been  an  information  by  the  Attorney-general,  the 
object  of  which  has  been  to  set  up  a  general  claim  on  behalf 
of  the  Crown  at  variance  with  the  interests  of  a  public  charity, 
the  Solicitor-general  has  been  made  a  defendant,  for  the  pur- 
pose of  supporting  the  interests  of  such  charity  against  the 
general  claim  of  the  Attorney-general. 

(i)  5tipni.  (6)7Ves.  88. 

(•)  Dean  r.  Attorney-general,      (c)  A tioraev* general  ».  Earl  of 

I  Yoaoge  and  C.  200.  Ashburnham,  1  S.  &  S.307. 
(s)  Ibid.  (d)  Lord  Red.  81. 

(a)  Aia9,  p.  13,  13. 
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Persons  against  whom  a  Suit  may  be  instituted  : 


Sect.  III. 

The  Attorney-general  to  the  Queen  Consort,  and  Prince  of 
Wales. 

The  Queen  Consort  must  be  sued  by  her  Attorney  or  Soli- 
citor-general, in  the  same  manner  as  the  King ;  and  it  is  pre- 
sumed that  the  Prince  of  Wales,  as  Duke  of  Cornwall,  has 
the  same  prerogative,  although  no  cases  appear  in  the  books 
wherein  that  point  has  been  decided  or  discussed. 


Sect. IV. 


CorpontioiiB 
Aggregate. 

 ^  ' 

Must  be  nied 
by  thdr  corpo- 
rate name. 


Cannot  be  sued 
without  the 
head. 

Individual 
members  of, 
ought  not  to  be 
parties; 
unless  for  the 
purpose  of  com- 
pelling a  dis- 
covery. 


Corporations. 

It  has  been  stated  before  (a)  that  corporations  aggregate  must 
be  sued  by  their  corporate  name ;  that  is,  if  they  are  corpora- 
tions existing  by  Royal  charter,  they  must  be  sued  by  their 
name  of  foundation,  though  it  has  been  said  that  if  a  corpora- 
tion be  known  by  a  particular  name,  that  it  is  sufficient  to  sue 
it  by  that  name  (b).  This,  however,  must  be  confined  to 
the  case  of  a  corporation  by  prescription ;  for  it  is  said  that  if  a 
corporation  is  created  by  the  King,  and  the  commencement  of  it 
appear  by  the  record,  it  can  have  no  other  name  by  use,  nor 
be  named  otherwise  than  the  King  by  his  letters  patent  has 
appointed,  and  the  Court  will  not  permit  it  be  sued  by  any 
other  name. 

A  corporation  aggregate  which  has  a  head,  cannot  be  su^d 
without  it,  because  without  its  head  it  is  incomplete  (c).  It 
ifl  not  however  necessary  to  mention  the  name  of  the  head  {d) ; 
nor  is  it  in  general  proper  to  make  individual  members  of  ag- 
gregate corporations  parties  by  their  proper  Christian  and 
surnames,  though  cases  may  occur  where  this  will  be  permitted 
for  the  purpose  of  compelling  a  discovery  from  them  of  some 
fact  which  may  rest  in  then*  own  knowledge.   Thus  in  the 


(a)  Ante,  p.  25. 

(b)  Bro.  Corp.  40. 


(c)  2  Bac.  Ab.  tit.  Corp.  [£•]  e ; 

pi.  2. 

(d)  3  Salk.  103  ;  1  Leon.  307. 
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case  put  by  lard  Eldon,  in  Dunrner  v.  The  Corporation  CorpontkMit 
of  Chippenham  {€\  of  an  individual  corporator  whose  estate  ,  Aggregate.  ^ 
was  charged  with  a  rent  or  payment  to  a  charitable  institution, 
of  which  the  corporation  had  the  management,  and  who  had 
obtained  possession  of  the  deed,  his  Lordship  was  of  opinion 
that  upon  an  information  for  the  purpose  of  having  the  estate  of 
the  charity  properly  administered  by  the  corporation,  it  would 
be  perfectly  competent  to  call  upon  the  mayor,  if  he  was  the 
individaal  implicated  in  that  conduct,  not  only  to  answer  with 
tbe  rest  under  their  common  seal,  but  also  to  answer  as  to  the 
circumstances  relative  to  the  deed  supposed  to  be  in  his  hands. 
So  also  in  the  principal  case,  which  was  that  of  a  bill  by  a 
sdiooimaster  against  a  corporation  (f )  who  were  trustees  of 
a  charity,  to  be  relieved  against  a  resolution  of  the  trustees 
by  which  he  was  deprived  of  his  office  of  schoolmaster,  on  the 
ground  that  the  resolution  had  been  pronounced  by  five  of  the 
members  of  the  corporation,  from  improper  motives  with  refe- 
rence to  a  parliamentary  election,  to  which  bill  the  five  mem- 
ben  were  made  parties,  for  the  purpose  of  obtaining  from 
them  an  answer  upon  oath  as  to  their  alleged  improper  con- 
dncty  a  demurrer  which  had  been  put  in  by  these  five  members, 
on  the  ground  that  no  title  was  shown  to  the  discovery  against 
them,  was  over-ruled  by  Lord  Eldon. 

The  practice  of  making  the  officers  or  servants  of  a  corpora-  Officers  of  cor- 
tion  parties  to  a  suit  for  the  purpose  of  eliciting  from  them  a  "^'^ 
discovery  upon  oath  of  the  matters  charged  in  the  bill,  has  been  ties  for  the 
too  frequently  acted  upon  and  acknowledged,  to  be  now  a  matter  P"T*®^ 
of  doubt.    The  first  case  which  occurs  upon  the  point  is  an  ' 
anonymous  one,  in  1  Vernon  (^r),  where  a  bill  having  been  filed 
against  a  corporation  to  discover  writings,  and  the  defendants 
answering  under  their  common  seal,  and  not  being  sworn, 
would  answer  nothing  to  their  prejudice,  it  was  ordered  that 
the  clerk  of  the  company  and  such  principal  members  as  the 
plaintiff  should  think  fit,  should  answer  on  oath,  and  that  the 
Master  should  settle  the  oath ;  and  so  in  the  case  of  Wych  v. 
Meal(k)y  where  a  bill  was  brought  against  the  East  India 

(•)  14  Vesi'SSS.  {g)  Page  117. 

(/)  Dammer  v.  The  Corporation      (fc)  3  P.  Wros.  310. 
of  Chippeobtm,  vJbi  tupra. 
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Persons  against  whom  a  Suii  may  be  instituted : 


CorporetioDs 
Aggregate. 


but  not  where 
the  discovery 
would  be  pre- 
judicial to  the 
corporation,  and 
not  necessaxy 
to  plaintiff ; 

or  where  the 
officer  is  a  mere 
witness. 


Company,  and  one  of  the  officers  of  the  company  was  made  a 
defendant  in  order  to  discover  some  entries  or  orders  in  the 
books  of  the  defendant,  a  demurrer  by  the  officer  was  over- 
ruled. The  same  point  was  also  determined  in  Moodaley  r. 
Morton  (i),  in  which  case  it  was  held  that  if  a  person  has 
reason  to  suspect  that  he  has  sustained  an  injury  by  personB 
acting  under  the  authority  of  a  corporation,  but  cannot  ascer- 
tain how  far  they  are  concerned,  he  may  file  a  bill  against 
them  and  their  secretary  or  other  officer,  for  a  discoveiy, 
before  he  brings  an  action  at  law,  suggesting  that  he  intends 
to  bring  one,  but  cannot  do  it  without  the  discovery  prayed, 
because,  as  the  suit  against  a  corporation  is  by  original,  the 
discovery  may  be  necessary  before  he  can  sue  out  the  writ. 
In  such  case,  however,  if  the  discovery  would  be  prejudicial 
to  the  corporation,  and  not  be  necessary  to  the  plaintiff* s  case, 
the  officer  need  not  discover  those  facts  (A). 

It  may  be  observed  here,  that  where  the  officer  of  the  cor- 
poration from  whom  the  discovery  is  sought  is  a  mere  wit- 
ness, and  the  facts  he  is  required  to  discover  are  merely  such 
as  might  be  proved  by  him  on  his  examination,  he  ought  not 
to  be  made  a  party.  Thus,  where  an  officer  of  the  Bank  of 
England  was  made  a  party,  for  the  purpose  of  obtaining  from 
him  a  discovery  as  to  the  times  when  the  stock  in  question  in 
the  cause  had  been  transferred,  and  he  demurred  to  the  bill, 
the  Vice-Chancellor  (Sir  J.  Leach),  allowed  the  demurrer,  on 
the  ground  that  the  officer  was  in  that  case  merely  a  wit- 
ness (Q. 


(0  1  Bro.  C.  C.  469.  It  should 
be  observed  here,  that  Lord  Eldon, 
in  Dummer  v.  The  Corporation  of 
Chippenham,  uhi  tupra,  mentioned  it 
as  his  opinion,  that  the  case  of 
Steward  v.  The  Eatt  India  Company, 
2  Vem.  880,  in  which  a  demurrer  to 
a  bill  against  the  Company  and  one 
of  its  servants,  is  reported  to  have 
been  allowed,  is  a  misprint;  and 
that  instead  of  stating  that  the  de- 
jmurrer  was  allowed  without  puttin? 
them  to  answer  as  to  matter  of  fiaud 
and  contrivauce,  which  is  nonsense, 
it  should  have  been,  that  the  de- 
murrer was  disallowed,  with  liberty 


to  insist  by  their  answer  that  they 
should  not  be  compelled  to  ans 
the  charges  of  fraud,  &c. ;  but  i 
it  not  have  been  that  the  bill,  wl 
was  against  arbitrators  as  well  as  the 
servants  of  the  Company,  and  who 
all  joined  in  demurring,  contained  an 
allegation  of  fraud  and  contrivance, 
and  that  one  of  the  questions  argued 
had  been  whether,  although  they  had 
demurred  to  the  bill,  thev  ought  not 
to  have  supported  their  demurrer  by 
an  answer  denying  the  allegations* 

(k)  2Bac.  Ab.Corp.lS.  9. 

(/)  How  V.  Best,  5  Mad.  19. 
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But  although  it  is  not  an  unusual  practice  to  make  the  Corporations 

clerk  or  other  principal  officer  of  a  corporation  a  party  to  a   ^  Aggregate.  ^ 

suit  against  such  corporation,  for  the  purpose  of  eliciting  from  Corporation 

him  a  disGorery  of  entries  or  orders  in  the  hooks  of  the  cor-  Y^S^  ^ 

,  ,  .  ,  -  fuUanswCT; 

poration,  jet  where  such  is  not  the  case,  it  is  still  the  duty  of 

the  corporation,  when  informed  by  the  information  of  the  nature 

and  extent  of  the  claims  made  upon  them,  to  cause  diligent  and  for  this 

examination  to  be  made  before  they  put  in  their  answer,  of  all  V^rpoae  to  cause 

muniments  and 


By  papers  and  muniments  in  their  possession  or  power,  t^^ks  in  their 
and  to  give  in  their  answer  all  the  information  derived  from  J^'J^I^^ 
such  examination;  and  it  was  said  by  Sir  J.  Leach,  M.R.,  ' 
that  if  a  corporation  pursue  an  opposite  course,  and  in  their 
answer  allege  their  ignorance  upon  the  subject,  and  the  in- 
formation required  is  afterwards  obtained  from  the  documents 
scheduled  to  their  answer,  the  Court  will  infer  a  disposition  otherwise  they 
on  the  part  of  the  corporation  to  obstruct  and  defeat  the  course  Jhe'costs^of^Sie 
of  justice,  and  on  that  ground  will  charge  them  with  the  costs  suit, 
of  the  suit  (m). 

Where  a  suit  is  instituted  against  a  corporation  sole,  he  Answer  under 
must  appear  and  defend,  and  be  proceeded  against  in  the  same  ^^^^o'^ 
maimer  as  if  he  were  a  private  individual.  But  where  cor- 
porations aggregate  are  sued  in  their  corporate  capacity,  they 
must  appear  by  attorney,  and  answer  under  the  common  seal 
of  the  corporation  ;  but  if  those  of  which  the  corporation  con- 
sists be  charged  as  private  individuals,  they  must  answer  upon 
oath. 

If  the  majority  of  the  members  of  a  corporation  are  ready  Method  of  pro- 

to  put  in  their  answer,  and  the  head  or  other  person  who  has  fh^hefj^or 

the  custody  of  the  common  seal  refuses  to  affix  it,  application  other  person 

must  be  made  to  the  Court  of  Kinir's  Bench  for  a  mandamus 

,^  common  seal 

to  compel  him,  and  in  the  meantime  the  Court  of  Chancery  refuses  to  affix 
will  stay  the  process  against  the  corporation  (n). 

A  eorporation  agg^gate  being  an  ideal  and  invisible  per-  Corporation 
scm,  existing  only  in  contemplation  of  law,  cannot  be  attached  n^j^^J^Jed  • 
or  apprehended ;  the  proceedings  against  them,  either  for  the  ' 


(m)  Attomev-general  v.  The  Bur-  (n)  Rex  v,  Wyndham,  Cowp.  377  j 
geues  of  East  Eletford,  2  Mylne  &  K.   2  Bac.  Ab.  tit.  Corp.  13. 

as. 
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Persons  against  whom  a  Suit  may  be  instituted : 


Corponttons 
Aggregate. 
 ^  # 

but  mast  be 
proceeded 
agaiDBt  by  </if- 
tringai. 


Aliat  diMtringat, 


Plwrin  dtf- 
trmgoi. 


Sequestration ; 


how  discharged. 


purpose  of  compelling  an  appearance  or  an  answer,  are  therefcire 
commenced  by  distraining  the  property  of  th6  corporation. 

For  this  purpose  a  writ  of  distringas  is  the  first  process. 
It  is  a  writ  issuing  out  of  the  Court  of  Chancery,  directed  to 
the  sherifiF,  commanding  him  to  distrain  the  land,  goods  and 
chattels  of  the  corporation,  so  that  they  may  not  possess  them 
till  the  Court  shall  make  other  order  to  the  contrary,  and  that 
in  the  meantime  he  (the  sherifiF)  do  answer  to  the  Court  for 
what  he  so  distrains,  so  that  the  defendant  may  be  compelled 
to  appear  in  Chancery,  and  answer  the  contempt.  Upon  this 
writ,  if  the  corporation  has  property,  the  sheri£F  usually  leries 
405.  only,  and  makes  his  return  accordingly ;  and  if  this  exe- 
cution does  not  procure  the  obedience  of  the  corporation,  an 
alias  distringas^  which  is  a  writ  commanding  the  sheriff  again 
to  distrain  the  g^ods  and  chattels,  lands  and  tenements  of  the 
corporation,  may  be  obtained.  Upon  this  writ  the  sheriff 
usually  levies  4/.,  and  if  after  that  the  corporation  still  con- 
tinue disobedient  a  pluries  distringas  issues.  There  must  be 
fifteen  days  between  the  teste  and  return  of  each  of  these 
writs.  If  the  last-mentioned  distringas  faib  of  effect,  upon 
the  pluries  distringas  being  returned  by  the  sheriff,  a  commis- 
sion of  sequestration  may  be  obtained  against  the  corporation. 
This  commission  is  usually  directed  to  five  persons  named  by 
the  plaintiff,  directing  them  to  sequester  the  goods  and  chat- 
tels, the  rents  and  profits,  and  real  estate  of  the  corporation, 
until  they  shall  appear  or  answer  the  plaintiff* s  bill,  or  the 
Court  make  further  order  to  the  contrary.  A  sequestration 
cannot  be  discharged  till  the  corporation  have  performed  what 
they  are  enjoined  to  do,  and  paid  the  costs  of  the  several  dis- 
tringases,  and  of  the  sequestration,  including  the  commis- 
sioner's fees ;  byt  upon  their  doing  this  they  may  upon  motion 
get  the  sequestration  discharged. 

After  a  sequestration  has  been  issued  against  a  corporation, 
the  plaintiff  may,  if  he  please,  set  down  the  cause  to  be  heard, 
and  have  the  bill  taken  pro  confesso  against  them,  in  the  same 
way  as  may  be  done  in  the  case  of  an  ordinary  person. 

In  Curzon  v.  The  African  Company  (o),  the  Lord  Keeper 


(a)  1  Vera.  132. 
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(N«th)  IB  reported  to  hare  said,  that  he  did  not  see  how  a  CorporttioDt 
companj  who  had  no  property,  could  be  compelled  to  appear ;  .  ^g^*^*^  . 
in  answer  to  which  it  was  said  in  ar^ment,  that  in  such  a  process  to  com- 
case  the  plaintiff  might  sue  out  a  distringas  against  the  com-  P^l  appearance 
panj,  and  have  it  returned  nihil,  and  so  get  sequestration  whenir^^no 
against  them,  and  then  by  the  course  of  the  Court  the  plain-  property, 
tiff  need  not  bring  them  to  a  hearing;  but  in  the  case  of 
Salman      The  Hamborough  Company  {p),  another  method 
was  adopted  to  compel  the  appearance  of  a  corporation  which 
had  no  property  by  which  they  could  be  distrained.    The  bill 
was  filed  to  recover  payment  of  a  sum  of  money  which  had 
been  lent  to  the  Company  by  the  plaintiff,  and  alleged  that 
the  Company  had  been  incorporated  by  letters  patent,  and  had 
power  to  make  bye-laws,  and  to  assess  rates  upon  cloths,  &c. 
(which  was  the  commodity  they  dealt  in),  and  by  poll  to  defray 
the  necessary  charges  of  the  Company,  and  that  the  Company 
had  imposed  rates  accordingly,  and  that  they  thereby  had  got 
great  credit,  and  had  borrowed  g^at  sums  of  money  under 
their  common  seal,  and  particularly  that  the  plaintiff  had  lent 
them  money  upon  that  security  many  years  since.    The  bill 
went  on  to  charge,  that  the  Company  having  no  common  stock, 
the  plaintiff  had  no  remedy  at  law  for  his  debt ;  but  charged, 
that  the  usage  had  been  to  make  taxes  and  levy  actions  upon 
their  members,  to  bear  the  charges  of  their  Company  and  to 
pay  their  debts,  but  that  the  Company  now  refused  to  execute 
that  power ;  and  alleged,  that  divers  members  of  the  corpora- 
tion, who  were  made  defendants  by  name,  refused  to  meet  for 
the  purpose  of  laying  taxes,  &c. 

To  this  bill  the  corporation,  upon  being  served  with  process, 
and  having  nothing  by  which  they  could  be  distrained,  refused 
to  appear ;  but  the  individual  members  of  the  Company  who 
were  served,  appeared,  and  demurred  to  the  bill.  The  demur- 
rer npon  argument  was  allowed,  and  the  bill  was  dismissed  as  to 
those  defendants ;  whereupon  a  petition  of  appeal  was  preferred 
to  the  House  of  Lords,  admitting,  that  in  the  ordinary  course  of 
proceeding  in  Chancery,  that  Court  could  not  help  the  plaintiff, 
bat  suggesting  that  in  cases  of  this  description  the  House  of 

(p)  1  Chan.  Ca.  206-7. 


'  Persons  against  wham  a  Smii  may  be  imsitiuied  : 

Lords  had  given  sp^ial  directions  to  the  Court  of  Chancery  to 
relieye,  which  it  had  accordingly  done,  and  citing  two  pre- 
cedents against  companies  in  London  for  that  purpose. 

To  this  petition  the  defendants  particularly  named  put  in  an 
answer,  plea  and  demorrer ;  hat  the  Company,  though  several 
times  summoned,  did  not  appear;  and  after  hearing  the  ajqpeal 
in  their  absence,  the  House  of  Lords  ordered  that  the  dis- 
mission should  stand  reversed,  and  that  the  Lord  Chancellor 
should  retain  the  bill,  and  that  the  Court  of  Chancery 
should  issue  forth  the  usual  process  of  that  Court,  and  if 
cause  be,  process  of  distringas  thereupon  against  the  said  cor- 
poration, provided  the  said  process  be  served  one  month  before 
the  return  thereof ;  and  if  upon  return  of  the  said  process  the 
said  corporation  should  not  file  an  appearance,  or  should  ap- 
pear and  not  answer,  the  said  bill  should  be  taken  pro  confessOy 
and  a  decree  should  thereupon  pass  ;  but  in  case  the  said  cor- 
poration should  appear  and  answer  within  the  time  aforesaid, 
then  that  the  Court  of  Chancery  should  proceed  to  examine 
what  the  plaintiff's  just  debt  was,  and  should  decree  the  said 
Company  to  pay  so  much  money  as  the  same  should  appear  to 
amount  unto,  with  reasonable  damages ;  and  in  case  the  cor- 
poration should  not  pay  the  sum  decreed  within  ninety  days 
after  the  service  of  the  said  decree  upon  their  governor, 
deputy  governor,  treasurer,  clerk  or  secretary  for  the  time 
being,  then  that  the  Lord  Chancellor  or  Lord  Keeper  for  the 
time  being  should  order  and  decree  that  the  governor  or  deputy 
governor,  and  the  twenty-four  assistants  of  the  said  Company, 
or  so  many  of  them  as  by  the  tenor  of  their  charter  constituted 
a  quorum  for  the  making  of  leviations  upon  the  trade  or  mem- 
bers of  the  said  Company,  should  within  such  time  as  by  the 
Lord  Chancellor  or  Keeper  should  be  thought  fit,  make  such 
a  leviation  upon  every  member  of  the  said  Company  as  was 
contributary  to  the  public  charge,  as  should  be  sufficient  to 
satisfy  the  said  sum  to  be  decreed  to  the  plaintiff  in  that  d^use, 
and  to  collect  and  levy  the  same,  and  to  pay  it  over  to  the 
plaintiff  as  the  Court  should  direct ;  and  such  a  leviation  was 
to  be  put  into  writing,  and  signed  with  the  hand  of  the  governor, 
deputy  governor  and  assistants  of  the  aforesaid  Company  for 
the  time  being,  and  so  many  of  them  as  by  the  constitution  of 
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the  said  charter  made  a  quorum ;  and  in  case  they  should  not  Corporations 

make  or  return  such  leviations  as  aforesaid,   then  it  was  ,  -^gg"^*^' 

ordered  that  the  Lord  Chancellor  or  Lord  Keeper  might  issue 

process  of  contempt  against  them  as  is  usual  against  persons 

in  their  natural  capacity,  and  if  by  the  said  time  so  to  be 

limited  by  the  said  Court  of  Chancery  the  said  money  so  to  be 

assessed  should  not  be  paid,  then  and  from  thenceforth  every 

person  of  .the  said  Company  upon  whom  such  a  leviation 

should  be  made  was  to  be  liable  in  his  natural  capacity  to  pay 

his  quota  or  proportion  assessed.  And  the  Lord  Chancellor  or 

Lord  Keeper  was  to  order  or  decree^  that  such  process  should 

issue  against  any  such  member  so  refusing  or  delaying  to  pay 

his  quota  or  proportion,  as  is  usual  against  persons  charged  by 

the  decree  of  the  said  Court  for  any  duty  in  their  several 

capacities.    And  if  the  total  so  returned  and  filed  with  the 

register  should  not  amount  to  so  much  as  should  be  sufficient 

to  satisfj  the  sum  decreed,  with  respect  had  to  such  persons  as 

shonld  make  it  appear  that  they  were  overcharged,  or  ought 

not  to  be  charg^  at  all,  then  the  said  Lord  Chancellor  or  Lord 

Keeper  ^or  the  time  being  might  from  time  to  time  order  that 

a  new  leviation  should  be  made  and  returned  into  the  registers 

of  the  Court  of  Chancery,  of  such  sum  as  should  be  sufficient 

by  way  of  supplement  for  that  purpose,  to  the  payment  whereof 

every  individual  person  was  to  be  bound  in  such  manner  as 

aforesaid. 

It  appears  by  the  same  Report,  that  afterwards,  upon  a  motion 
grounded  on  the  above  order,  the  Court  ordered  the  dismission 
of  the  bill  to  stand  reversed,  and  the  bill  to  be  revived,  and 
that  process  and  other  proceedings  issued  as  was  thereby 
directed.  Accordingly,  the  treasurer  and  secretary  were  served 
with  a  distringas  against  the  Company,  and  a  copy  of  the 
Lords'  order,  to  which  the  sheriff  returned  nulla  bonay  and  no 
appearance  was  made.  The  cause  was  afterwards  heard,  and 
the  bill  taken  pro  confesso  against  the  corporation,  and  the 
defendants  were  decreed  to  pay  the  plaintiff's  debt  according 
to  the  Lords'  order. 

The  same  process  of  distringas  and  sequestration  issue  to  Process  to  en- 
compel  the  performance  of  an  order  or  decree  against  a  corpo-  ^°'ce  obedience 

1  ¥T  '       r  ^x,  r  ^  decree  or 

ration,  as  to  compel  an  answer.    Upon  service  of  the  writ  of  q^^^j^ 
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Persons  against  whom  a  Suii  may  be  instituted : 


Omt  diMtringmM 
only  neoeuaij 
bdbre  leqiici* 

tntMNIU 


ilo  en- 
fioree  payment 
of  costs* 


 tnswer  to 

eisminition. 


Joint  Stock 
Companies. 

By  6  Geo.  4, 
c.  91,  property 
of  individiial 
members  of 
certain  oorpon* 
tions  made 
liable  to  debU, 
&c  x>f  the  cor- 
poratioB. 


esc^tioa  of  the  decree  and  de&dlt,  a  diHrimgai  Imet  widi- 
eiit  order  (7).  The  fbnn  is  the  eame  as  thai  of  a  ^trimgat  to 
eonpe]  appearance  or  answer,  but  the  iBdoreemeBt  explains 
the  purpose  (r).  Upon  the  retnm  of  the  distringas  an  order 
may  be  obtained  for  a  seqaestration  as  of  coorse,  without  aaing 
oat  an  alias  or  a  pluries  as  mpon  mesne  proce$s{s).  hk  siieh 
ease,  howerer,  the  order  is  only  an  order  nan  in  the  fifsl 
instant,  and  may  be  had  upon  a  motion  of  course.  If  tibere 
is  any  irregnlarity  in  the  form  of  the  proceedings,  the  de- 
fendants may  arail  themselves  of  it  on  showing  canse  against 
making  the  order  absolute,  and  not  by  moving  to  appear  to  die 
disttingoM^  and  then  moving  to  discharge  the  seqnestration. 
If  no  irregularity  is  shown  in  the  process,  the  order  is  made 
tbsolnte  upon  motion  (0- 

Pajrment  of  costs  may  be  enforced  against  a  corporation  by 
the  same  process  as  the  decree,  except  that  a  snhpcena  iaenes 
in  the  first  instance  instead  of  a  writ  of  execmtkm  («).  It  Is 
Id  be  observed,  that  in  the  order  made  in  the  case  of  Lowlen 

The  Mayor  of  Colchester  (x)j\i  appears  that  the  wubpaena 
Ibr  costs  was  issued  in  pursuance  of  an  order  obtained  for  tint 
purpose  ;  there  is,  however,  no  occasion  for  such  an  order,  as 
a  snbpcena  for  costs  issues  without  order  (jr). 

If  a  corporation  aggregate  omit  to  put  in  an  exiamination  to 
interrogatories  exhibited  under  a  decree,  or  if  they  put  in  an 
insufficient  examination,  an  order  may  be  obtained  for  a  seqoee- 
tratioU)  unliess  the  examination  is  put  in  within  four  days,  which 
npon  de&ult  will  be  made  absolute  (z). 

The  examination  of  a  corporation,  like  its  answer,  mtmt  be 
under  the  common  seal. 


It  should  be  stated  here,  that  by  the  Act  of  6  Geo.  4,  c.  91, 
before  referred  to  (a),  it  is  amongst  other  things  enacted,  that 
in  any  charter  hereafiter  to  be  granted  by  His  Majesty,  his 


(9)  1  Har.  149;  Harvey  ©.  East 
InJia  Company,  Prec.  Ch.  129; 
2  Vern.  395. 

(r)  Lowten  c.  Mayor  of  Colches- 
ter,  S  Mer.  S4S. 

(f)  Ibid. 

(f)  Ibid. 


Lowten  v.  Mayor  of  Colches- 
ter, 3  Mer.  546,  n. 


ia)  Vhi  supra. 


y)  Seton  on  Decrees,  430. 
(r)  Attorney-general  v.  Corpora- 
tion of  Winchester,  S«iOB,  428-430. 
(a)  Ante,  p.  31. 
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beus  or  sueoeflsorty  for  the  incorporation  of  any  company  or    Joint  9tock 
body  of  penonf  y  it  §hall  and  may  be  lawful  in  and  by  such  ,  Comptniet.^ 
charter  to  declare  and  proWde,  that  the  members  of  euch  cor* 
pmtioa  shall  be  indindually  liable  in  their  persons  and  pro- 
perty for  the  debts,  contracts  and  engagements  of  such  corpo- 
lalMMDUi,  to  such  extent,  and  subject  to  such  regulations  and 
rsstrietions  as  His  Majesty,  his  heirs  or  successors  may  deem 
fit  and  proper,  and  as  shall  be  declared  and  limited  in  and  by 
such  charter;  and  the  members  of  such  corporation  shall 
dierehy  be  rendered  so  liable  accordingly.  By  the  subsequent  Joint  stock 
Act,  4  4r  5  Will.  4,  c.  94,  also  mentioned  in  a  preceding  chap-  5^"S^\v°4 
ter  (6),  as  having  been  passed  to  enable  His  Majesty  to  invest  c.  94 ; 
trading  and  other  companies  with  the  powers  necessary  for  the 
doe  conduct  of  their  affairs,  and  for  the  security  of  the  rig^ 
and  interests  of  their  creditors,  power  has  been  given  to  His 
Majesty,  by  letters  patent  under  the  Chreat  Seal  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  or  in  Scotland  under 
tiw  Seal  appointed  by  the  Articles  of  Union  to  be  used,  ia* 
tCead  of  the  Great  Seal  thereof,  to  grant  to  any  company  or 
bedy  d  persons  associated  together  for  any  trading,  charitable, 
literary  or  other  purposes,  and  to  the  heirs,  executors,  admi- 
nistrators and  assigns  of  any  such  persons,  although  not  incor- 
porated by  such  letters  patent,  the  same  privileges  which 
according  to  the  rules  of  the  conmion  law,  or  in  pursuance  of 
the  above  Act  of  the  6  Geo.  4,  c.  91,  it  would  be  competent 
to  His  Majesty  to  gprant  to  any  such  company  or  body  of  per^ 
sons,  in  and  by  any  charter  of  incorporation,  and  especially 
the  privilege  of  maintaining  and  defending  actions,  suits,  pro-  ^j^y  defend  in 
•ecudons  and  odier  proceedings,  both  at  law  and  in  equity,  in  the  name  of 
the  name  or  names  of  any  one  or  more  of  the  principal  officers  ^fij^^'"^*'^ 
for  the  time  being  of  any  such  associations  respectively. 
And  it  is  provided,  that  in  all  cases  where  such  letters  patent  individual 
shall  be  granted  to  such  company  or  body  of  persons,  it  shall 
be  lawful  in  all  suits  or  proceedings  in  equity  commenced  or  as^defendants. 


institoted  against  the  principal  officer  or  officers  of  such  com-  ^or  the  purpose 
pany  or  body  of  persons,  to  join,  for  the  purpose  of  discovery 
m  such  suits  or  proceedings,  any  member  or  members  of  such 


(5)  Ante,  p.  31. 

O  2 


Penams  against  whom  a  Suit  may  be  instituted : 


^'^L?^  eomimyy 'm  the  nominal  defendant  or  defendants  for  or  on 

>  Mnif 'of  such  company  or  hody  of  persons,  subject  to  the 

Suhject  to  pay-  payment  by  the  plaintiffs  of  such  costs  as  the  Court  in  which 

meotofttstB  guch  proceedings  may  be  had  shall  in  that  behalf  order  or 

Decrees,  &c.  By  the  third  section  it  is  enacted,  that  any  decree,  jadg- 

to  have  the  ment,  order  or  interlocutor  made  or  pronounced  in  any 


KopefatMm  '  .      7  . 

DpoD  tht  pro-     action,  suit  or  proceeding  in  any  Court  of  Law  or  Equity 

^m/mmben  •^'^  ^^7  ^^^^^      ^^J  such  company,  body  or  association 
as  if  tiiej  bad     named  as  aforesaid,  shall  have  the  like  effect  and  operation 
him  parties ;     upon  and  against  the  property,  funds  and  effects  of  such  com- 
pany, body  or  association,  and  upon  and  against  the  persons 
and  property  of  every  and  any  member  thereof,  as  if  such 
company,  body  or  association,  and  such  member  or  members 
thereof,  had  been  a  party  or  parties  to  such  action,  suit  or 
proceeding,  and  as  if  such  decree,  judgment,  order  or  inter- 
locutor had  been  pronounced  against  such  company,  body  or 
association,  or  against  every  or  any  such  member  or  members 
bat  execution     thereof :  Provided  that  no  diligence  or  execution  shall  pass 
a^^t'^L^n      ®'  ^  issued  thereon  without  leave  first  granted  in  open  court 

withoat  leave  by  the  Court  in  which  such  decree,  iudirment,  order  or  inter- 
of  tbe  ConrL 

to  be  granted  ^ocutor  was  made  or  pronounced,  and  which  motion  shall  be 
on  motion ;  made  on  notice  to  the  person  or  persons  sought  to  be  charged ; 
bat  not  aftcr^^  nor  after  the  expiration  of  three  years  next  after  such  person 
thTumTwhen  ®'  P®rsoi^8  shall  have  ceased  to  be  a  member  of  such  company, 
*hall  hody  or  association.    And  by  the  fourth  section  it  is  provided, 

ceased ^^be  ^^^^  principal  officer  or  officers  for  the  time  being  of  such 
a  member.  company  or  body  of  persons  to  whom  such  letters  patent  shall 
Lists  of  mem-  be  granted,  shall,  in  the  first  week  of  the  month  of  June  and 
filed' with'cle^  ^  week  of  the  month  of  December  in  each  year  dur- 

of  the  patents,  ingthe  continuance  of  such  letters  patent,  cause  a  true  list  of 
the  names  of  all  the  then  existing  members  of  such  company 
or  body  of  persons,  with  their  respective  places  of  abode  and 
description,  to  be  filed  with  the  clerk  of  the  patents,  and  that 
the  same  shall  be  open  for  inspection  at  all  reasonable  times 
by  any  person  requiring  the  same  (c). 

(c)  For  the  remaining  clauses  of  thereof,  and  to  the  advertising  the 

this  Act,  as  far  as  relates  to  regis-  appointment,  death,  &c.  of  tbe  offi- 

tering  and  advertising  the  grants  of  cers,  vide  ant9,  p.  32. 
letters  patent  made  in  pursuance 
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No  decision  has  yet  been  come  to  hj  the  Courts  upon  any  Joint  Stock 
point  of  practice  relating  to  corporations  or  joint  stock  asso*  ^  Comptnieg. 
ciationa  formed  onder  the  sanction  of  the  preceding  Acts  of 
Parliament ;  it  is  however  presumed,  that  in  all  suits  com- 
menced against  the  officers  of  associations  established  under 
the  authority  of  the  latter  Act,  the  proceedings  must  be  the 
same  as  tjiey  would  be  in  case  the  same  person  were  sued  in 
his  individual  capacity. 

With  respect  to  proceedings  against  joint  stock  companies 
existing  under  private  Acts  of  Parliament,  they  must  depend 
entirely  upon  the  provisions  of  the  Act  under  which  they  are 
constituted ;  nothing  can  therefore  be  added  in  this  place, 
beyond  calling  the  reader's  attention  to  the  observation  of  Lord 
Eldon  upon  these  companies,  in  his  judgment  in  Van  Sandau 
V.  Moore  ((/),  which  has  been  before  noticed,  and  to  the  ob- 
servations already  made  in  treating  of  suits  instituted  on  behalf 
of  this  description  of  associations  (e). 


In  pursuance  of  the  arrangement  suggested  in  the  com-  Bank  of  Eng. 
mencement  of  this  Chapter,  the  reader's  attention  will  be  here       »  ^t 
called  to  the  peculiarities  of  practice  consequent  upon  making  sS^th  SeTSom- 
certain  corporations  parties  to  a  suit,  who,  although  they  have  P^y- 
no  interest  in  the  subject-matter,  are  nevertheless  sometimes 
brought  before  the  Court  in  respect  of  their  situation  as 
managers  of  certain  public  stocks,  the  management  of  which 
has  been  entrusted  to  them  by  different  Acts  of  Parliament. 
These  corporations  are  the  Bank  of  England,  the  East  India 
Company,  and  the  South  Sea  Company. 

The  Governor  and  Company  of  the  Bank  of  England,  the  May  be  made 

United  Company  of  Merchants  trading  to  the  East  Indies,  and 

the  Governor  and  Company  of  Merchants  of  England  trading  transfer  of  stock 

to  the  South  Seas  or  other  parts  of  America,  may  be  made     payment  of 

«   .  n.         1  .     ,   .  aividends. 

parties  to  a  suit  relatmg  to  any  public  stock  standing  m  their 

books,  for  the  purpose  of  compelling  or  authorizing  such 

companies  to  suffer  a  transfer  of  such  stock  to  be  made  in 

their  books,  and  also  of  praying  an  injunction  against  their 


(d)  1  Russell,  4  U-458.  (<•)  Ante,  p.  30. 
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Persons  against  whtm  a  Suit  fnay  be  instituted: 


Bank  of 
England,  6ct, 
'  ' 


By  40  Geo.  S, 
C.86,  Baok  of 
England  may 
be  compelled  to 
f  ufier  a  transfer 
of  stock,  or 

Siyment  of 
vidends ; 


or  may  be  re- 
strained by  in- 
junction from 
suffering  such 
things  to  be 
done,  although 
notpartitsto 
a  suit 


peffnitting  such  transfer ;  nnd  formerly  it  appears  to  have  been 
the  practice  to  make  them  parties  in  all  cases  of  that  descrip- 
tion, and  an  opinion  stated  to  have  been  expressed  by  hard 
Kenyon,  that  notice  to  the  Bank  without  more  would  operate 
as  an  injunction,  was  denied  by  Lord  Eldon  in  Temple  v.  The 
Bank  of  England  {f),  who  observed,  that  the  Bank  would 
ttever  admit  that,  even  upon  a  subpoena  and  bill  filed. 

In  order  to  save  the  expense  of  making  these  companies 
parties,  an  Act  of  Parliament  was  passed,  40  Geo.  3,  c.  36, 
whereby  it  is  enacted,  that  it  shall  be  lawful  for  any  of  His 
Majesty's  Courts  of  Equity,  before  or  upon  hearing  any  cause 
depending  therein,  to  order  the  Governor  and  Company  of  the 
Bank  of  England  to  suffer  a  transfer  of  stock  standing  in  their 
books  to  be  made,  or  to  pay  any  accrued  or  accruing  dividends 
thereon,  belonging  to  or  standing  in  the  names  of  any  party 
to  a  suit,  as  such  Courts  may  deem  just,  or  to  issue  an  injanc* 
tion  to  restrain  them  from  suffering  any  tltmsfer  of  such  stock, 
or  from  paying  any  dividends  or  interest  accruing  or  accrued 
thereon,  although  such  Governor  and  Company  are  not  parties 
to  the  suit  in  which  such  decree  or  order  shall  be  made,  Buch 
Courts  being  satisfied  by  the  certificate  of  the  accountant  of 
the  said  corporation,  duly  signed  by  him  as  thereinafter  ia 
directed,  that  the  stock  required  to  be  transferred  is  stiaduig 
in  their  books  in  the  names  of  the  persons  or  person  required 
to  transfer  the  same,  or  of  the  persons  or  person  to  whom 
they  or  he  are  or  is  the  legal  representative ;  and  diat  afler 
due  service  of  a  short  order  upon  the  said  Governor  and  Com- 
pany, or  their  proper  officer,  which  shall  contain  no  recittal  of 
the  pleadings  or  other  matter  than  the  title  of  the  cause  and 
the  ordering  part  of  such  decree  or  order  which  respects  the 
said  Governor  and  Company,  and  for  which  the  sum  of  18  «• 
and  no  more  shall  be  paid,  like  process  shall  issue  to  en^wco 
such  order  or  decree  as  to  enforce  them  against  any  party  to 
a  suit  depending  in  such  Court.  And  for  the  better  enabling 
any  party  to  a  suit  to  obtain  and  produce  such  certificate  in 
Court,  it  is  enacted,  that  upon  request  in  writing,  signed  by 
the  clerk  in  court  (or  other  officer  answering  thereto),  and  the 


(/)  G  Ves.  770.  772, 


Corp(»raiiou$. 

i^UeiCor  ooQcerned  io  the  cause  for  the  party  applying,  which  3«P^ 
ihall  state  the  cauae,  and  for  what  parties  they  are  concerned,  ^^"g^*^* 
the  Governor  and  Company  of  the  Bank  of  England  shall 
deliver  or  cause  to  be  delivered  to  the  said  clerk  in  court  or 
other  ofBc^r,  apd  solicitor,  or  one  of  them,  a  certificate  signed 
by  their  aeoountani,  stating  the  amount  of  such  stock  or  divi- 
dend^y  and  in  whose  names  or  name  such  stock  is  standing  in 
their  books,  and  if  it  be  particularly  required  (but  not  other- 
wise), when  such  stock  or  any  part  thereof  was  tran^ferred, 
and  by  whom  s  for  the  signing  of  which  request  in  writing 
thero  shall  be  paid  tp  si|ch  clerk  in  court  or  pther  officer  a 
fm  of  6#.  8<f.  and  no  noore ;  and  |o  such  soliqitor  for  the  draw- 
ing, fiopjring,  and  delivering  of  the  same  at  the  Bank,  a  fee  of 
1S#.  4d,  and  no  more ;  and  to  the  officer  making  out  and  de- 
itffiexuig  such  certificate,  a  fee  of  6d.  and  no  more ;  it  is 
pumdiei  nevertheless,  that  noUiing  therein  contaii^e4  jshall  ex- 
lead  0  any  case  where  enj  further  disi^very  is  wanted  (han  is 
iberMnbefore  expressly  mention^*  nor  to  cas^  where  the 
said  Oovemnr  and  Company  tAtim  uiy  interest  in  or  liei^  upon 
die  eaid  fond,  but  that  in  e^ch  etw^  H  #hall  he  neeepsary  to 
muikm  them  a  party  to  such  suit,  a*  if  Ae  Act  had  ^ever  )be^ 
wdo;  end  ihU  if  any  special  matter  shall  aris^  which  in  l^e 
opinipa  of  the  said  Govemor  and  Company  shall  affect  tixw 
ialerasts,  or  which  may  be  objected  figainst  suffering  such 
ttmoaUr  of  stock,  &e.j  ii  shall  he  lawful  for  them  to  state  such 
nntter  to  the  Court,  by  nu)tion  or  petition  in  euc)i  suit;  and 
that  execution  of  process  to  c^xnpel  such  transfer,  &c,,  shall 
be  ewpended  until  final  or^jr  shall  be  made  thereon. 

By  Ifae  ihird  seetipn  it  is  enacted,  that  in  all  sui^  then 
depemUwg  m  wh<^  th^  said  Governor  and  Company  may 
liairo  pmt  in  their  answer,  not  claiming  any  inlerest  in  or 
iien  npon  the  stock  required  to  be  transferred,  further  pre- 
eeediage  shall  he  had  against  them  as  a  party  ^  such  su^ts, 
but  that  the  biUs  shall  stand  dismissed  as  against  them  m 
eueb  aoits ;  and  that  in  all  sueh  suits  an  order  may  be  mad^, 
open  motion  or  petition  as  of  course,  for  the  iaxujig  of  their 
costs  already  incurred,  and  for  immediate  payment  thereof  by 
the  plaintiffs  in  any  auch  suits  or  any  of  them,  subject  however 
to  any  further  order  as  between  the  other  parties  to  Mich  suits 
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May  still  be 
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but  if  made  so 
unnecessarily, 
bUl  wUl  be 
dismissed  with 
costs. 


Effect  of  notice 
upon  the  Bank. 


respecting  the  final  payment  of  such  costs,  as  by  the  Court  id 
which  any  suit  may  be  depending  shall  be  deemed  just.  And 
it  is  by  the  fourth  section  further  enacted,  that  all  the  several 
regulations  and  provisions  thereinbefore  enacted  shall  extend, 
mutatis  mutandis,  to  every  case  where  the  United  Company 
of  Merchants  of  England  trading  to  the  East  Indies,  or  the 
Governor  and  Company  of  Merchants  of  Great  Britain  trading 
to  the  South  Seas  or  other  parts  of  America,  have  any  stock 
standing  in  the  books  of  such  respective  corporations  which 
may  now  be  or  hereafter  may  become  the  subject  of  any  suit 
in  equity  or  incidental  thereto,  saving  to  the  said  corporations 
respectively  the  like  right  of  being  made  a  party,  by  applying 
by  motion  or  petition  in  such  suits,  as  is  before  reserved  or 
given  to  the  Governor  and  Company  of  the  Bank  of  England. 

By  a  singular  mistake  in  penning  the  third  section  of  the 
above  Act,  the  latter  words  of  the  section  are  not  prospective, 
only  extending  to  causes  then  depending;  the  consequence 
is,  that  the  above-mentioned  public  bodies  may  still,  if  the 
plaintiff  thinks  proper,  be  made  parties  to  a  suit,  and  demur- 
rere  by  them  will  be  overruled  (^).  Some  check,  however,  is 
provided  for  an  abuse  of  this  power,  by  a  declaration  of  Sir 
John  Leach,  V.  C,  that  where  the  Bank  has  been  unnecessa- 
rily made  a  party,  the  bill  will  be  dismissed  as  against  it,' with 
costs  to  be  personally  paid  by  the  plaintiffs  (A).  Where, 
however,  the  Bank  were  necessarily  made  parties  for  the 
security  of  a  legacy,  their  costs  were  ordered  to  be  paid  out 
of  the  capital  of  the  legacy  (i). 

Although  it  is  stated  above  that  the  opinion  expressed  by 
Lord  Kenyon,  that  notice  to  the  Bank,  without  more,  would 
operate  as  an  injunction  to  restrain  them  from  permitting  the 
'  transfer  of  stock,  was  denied  by  Lord  Eldon,  yet  it  seems 
that  where  the  Bank  has  been  made  a  party  to  a  suit,  praying 
an  injunction  to  restrain  them  from  permitting  a  transfer  or 
payment  of  dividends,  a  notice  served  upon  them,  stating 
that  a  bill  had  been  filed,  and  what  the  object  was,  accompa- 
nied by  a  subpoena,  will  have  the  effect  of  an  injunction  to 
restrain  the  transfer  {k) ;  and  that  in  such  case  if  the  plaintiff 

{g)  Temple  v.  Bank  of  England,  386 ;  Skrymsher  v,  Northcote,  ib.  n. 

6Ves.770;  Attorney-general  v.  Gale,  (i)  Hammond  v,  Neame,  1  Swan, 

ib.  n.  35. 

(h)  Edridge  v.  £dridge«  3  Mad.  {k)  Ross  v.  Shearer,  5  Mad.  458. 


CorporatuyM, 


201 


in  the  cause  does  not  more  for  an  injunction  in  proper  time,      Bank  of 

the  other  defendants,  in  whose  names  the  stock  stands,  may  ^  England,  &c. 

apply  to  the  Court  to  permit  the  Bank  to  make  a  transfer, 

which  it  will  order  to  be  done  after  a  certain  day,  unless  in 

the  meantime  the  Court  shall  g^nt  an  injunction  to  restrain 

such  transfer  (/).    It  seems,  however,  that  an  application  to 

this  effect  cannot  be  made  on  behalf  of  the  Bank ;  and  that  if 

the  Bank  are,  in  consequence  of  their  refusal  to  permit  a 

transfer,  threatened  with  an  action  at  law,  they  must  file 

a  bill  of  interpleader  against  the  plaintiffs  at  law,  and  the 

other  parties  claiming  an  interest  in  the  property  (m),  otherwise 

the  C<mrt  would  in  fact  give  the  plaintiff  an  injunction,  at  the 

request  of  a  defendant  who  had  no  interest  in  the  question  (n). 

Before  the  passing  of  the  above-mentioned  Act,  an  injunction  Injunctioo 
against  the  Bank  could  not  be  granted  by  the  Court  unless  upon 
notice,  nor  till  after  the  other  defendants  had  appeared  or  were 
in  contempt  (o),  unless  in  the  case  of  some  special  emergency, 
which  rendered  it  impossible  to  serve  notice  ;  and  it  seems  that 
the  same  practice  has  continued  since  the  Act,  and  that  an 
application  to  restrain  the  Bank  from  making  a  transfer,  with- 
out making  them  parties,  must  be  after  notice  to  the  other 
defendants,  unless  where  from  the  necessity  and  urgency  of 
the  case  notice  cannot  be  given,  in  which  case  the  application 
must  be  upon  affidavit,  verifying  that  such  urgency  and  neces- 
sity exist  (/>). 

Where  a  transfer  of  stock,  or  payment  of  dividends,  is  Of  proceedings 
sought  to  be  restrained,  the  usual  mode  of  proceeding  is  to  jj^  J^^*^" 
obtain  a  distringas  from  the  Court  of  Exchequer  against  the  chequer. 
Bank,  and  to  serve  it  upon  the  secretary  of  the  Bank  of 
England,  accompanied  by  a  notice  that  the  object  of  the  Must  be  ac- 
distringas  is  to  prevent  the  transfer  of  the  stock,  or  payment 
of  the  dividends,  &c.,  described  in  the  notice.    This  will  have  object  of  it. 
the  effect  of  restraining  the  transfer  or  receipt  for  a  limited 
time,  within  which  a  bill  may  be  filed  for  an  injunction,  &c. 

(/)  Ross  V.  Shearer,  6  Mad.  458.  call  for  a  transfer  of  funds,  vide  Bank 

(m)  Birch  v.  Corbin,  1  Cox,  144.  of  England  v.  Lunn,  15  Ves.  509,  and 

(n)  With  respect  to  the  right  of  the  cases  there  cited. 

Uie  Bank  of  England  to  apply  to  a  (o)  Doolittle  v.  Walton,  2  Dick. 

Coart  of  Equity  to  restrain  any  action  442. 

brought  against  it  by  an  executor  or  (p)  Hammond  v,  Maundrell,  6 

other  person  having  a  legal  right  to  Ves.  773,  n. 
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^Bari^  o^^        If  no  bill  is  filed  after  aervice  of  the  distringas  j  the  Court  of 

rjig  Exchequer  will,  upon  motion  by  the  party  seeking  to  make  the 

transfer,  set  aside  the  distringas,  with  costs  to  be  paid  by  the 

party  at  whose  instance  it  has  been  issued  {q).  It  is,  howeYer, 

the  usual  practice  of  the  Bank  to  give  notice  to  the  party  issuing 

the  distringas,  that  unless  a  bill  is  filed  aod  an  iiyunction  ob* 

tained  before  a  certain  day,  they  will  permit  the  transfer. 

Ader  distringas,         seems  that  in  strictness,  after  a  distringas  has  b^ 

bill  ought  to     iaaued,  the  bill  ought  to  be  filed  in  the  Court  of  Exobequer, 

be  filed  in  the         ,  ,  .  ...        .       ^  . 

Exchequer.       ^^d  that  to  issue  one  with  intention  of  afterwards  filing  a  bill 

in  the  Court  of  Chancery,  is  an  improper  use  of  the  writ  (r) ; 
and  upon  this  ground,  where  in  the  course  of  hearing  a  mo- 
tion it  appeared  from  the  affidavits  filed  on  the  part  of  the 
plaintiff  that  the  distringas  had  been  issued  for  the  purpose  of 
restraining  the  transfer  of  stock  till  a  bill  could  be  filed  in  the 
Court  of  Chancery,  Lord  Lyndhurst,  L.  C.  B.,  made  an  <»der 
to  set  aside  the  distringas  with  costs,  in  the  same  terms  ae  the 
order  in  Scott  v.  The  Bank  of  England  (s). 
Not  bound  to        It  is  to  be  observed  here,  that  the  Bank  of  Engla^  le  doC 

notice  a  trust  of  ix>und  to  take  notice  of  any  trust  affecting  public  stock  stand- 

public  stock  ,    _  ,       ,      ,  ,    .       1  , 

ing  m  their  books ;  all  that  they  have  to  do  is  to  look  Co  the 

legal  estate ;  and  therefore,  if  the  person  entitled  to  the  legal 
estate  applies  for  a  transfer  to  himself,  the  Bank  most  permit 
the  transfer^  and  are  not  bound  to  look  further  tp  /Me  whatber 
the  stock  is  trust  stock.  Upon  this  ground,  where  a  bill  wfs 
filed  against  the  Bank,  to  compel  them  to  make  gpod  the  defi- 
ciency in  a  sum  of  stock  which  had  been  specifically  beqpaatbed 
to  a  trustee,  who  was  also  the  executor,  and  which  bad  baan 
transferred  to  the  trustee  and  executor,  and  afterwarda  fold 
out  by  him,  it  was  dismissed  as  against  the  Bank  (f).  Upon 
the  same  principle,  where  the  Bank  filed  a  bill  against  the 
executors  of  a  will,  to  restrain  their  proceeding  in  w  actiem 
brought  by  them  against  the  Bank,  in  consequence  of  tbejr 
refusal  to  permit  a  transfer  to  the  executors  of  stock,  part  of 
the  testator's  residuary  estate,  whirh  had  been  bequeathed  to 

Scott  V.  Bank  of  England,  2  (s)  2  Younge  &  J.  327. 

Younge  &  J.  327.  0)  Hartga  v.  Dank  of  England, 

(r)  Fellowes  v.  Bank  of  Eo^^land.  3  Yes.  55. 
1  Younge,  385. 
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(hem  upon  certain  trusts,  the  injunction  was  dissolved,  on  the  £jj^|^®^^ 
ground  that  the  Bank  had  a  good  defence  at  law  (tc).   In  a  suh-  '  j 

sequent  case,  where  a  similar  bill  was  filed  by  the  Bank,  to  re- 
strain an  action  by  the  executors,  the  order  made  was,  that  the 
Bank  pennitting  the  transfer,  and  paying  to  the  defendant  the 
co$ts  at  law  and  in  equity  y  the  action  should  be  discontinued  (x). 

It  is  to  be  obeenred,  however,  that  by  the  6  Geo.  1,  st.  2,  Efiect  of  a 
c.  19,  B.  90,  by  which  the  management  of  the  public  stocks  oHt^!**^""* 
or  annuities  was  first  given  to  the  Governor  and  Company  of 
the  Bank  of  England,  the  stock  created  by  that  Act  was 
declared  to  be  personal  estate ;  and  by  the  12th  section  of  the 
sama  Act  it  was  provided,  that  any  person  possessed  of  such 
stock  or  annuities  might  devise  the  same  by  will  in  writing, 
attested  by  two  or  more  credible  witnesses ;  but  that  such 
devisee  shall  receive  no  payment  thereupon  till  so  much  of  the 
will  as  relates  to  the  stock  or  annuity  be  entered  in  the  proper 
office  at  the  Bank ;  and  that  in  default  of  such  transfer  or 
devise,  the  stock  or  annuities  were  to  go  to  the  executors  or 
tdmiiustrators.  These  clauses  have  been  repeated  in  all  sub- 
sequent Acts  creating  stocks  of  this  nature,  and  have  given 
rise  to  considerable  discussion,  as  to  whether  the  Bank  are 
bound  to  take  notice  of  a  specific  devise  of  stock,  attested  by 
two  witnesses,  and  registered  according  to  the  provisions  of 
the  Acts,  and  whether  they  are  justified  in  resisting  a  claim 
to  such  stock  set  up  by  the  executor.  This  appears  to  have 
been  first  discussed  in  the  case  of  Pearson  v.  The  Bank  of 
Engiamd(y)f  in  which  a  sum  of  stock  had  been  bequeathed 
to  the  plaintiflF,  who  was  also  executor  of  the  will,  for  life,  and 
after  his  decease  to  Mr.  White  absolutely,  "who  afterwards,  for 
a  valuable  consideration,  by  deed,  bargained  and  sold  all  his 
interest  in  the  stock  to  the  plaintiff.  The  bequest  had  been 
duly  registered  according  to  the  Act,  and  on  application  made 
to  the  Bank  by  the  plaintiff  and  White  to  transfer  the  stock  to 
the  plaintiff,  they  refused,  and  the  bill  was  filed  by  the  plaintiff 
and  White  against  the  Bank,  to  compel  them  to  make  tho 

(u)  Bank  of  England  v.  Moffat,  6  Ves.  665. 
S  Bio.  C.  C.  260  ;  6  Ves.  668,  and      (y)  2  Bro.  C.  C.  620;  2  Cox,  175, 

oofe.  S.U 

(x)  Bank  of  Eoglaad  v.  Parsons, 
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Bank  of  transfer ;  it  also  prayed  that  the  Bank  miirht  pay  the  costs  of 
England,  &c.      ^       .  '  .    .      ,        ,  ^  ,  ,  , 

V       y,       t  the  suit.    It  was  insisted  on  the  part  of  the  bank,  that  unless 

by  transfer  inter  vivos,  or  by  devise  by  will  properly  attested, 
stocks  were  not  properly  assignable ;  that  it  could  not  be  ex- 
pected the  Bank  would  take  upon  itself  the  hazard  of  deter- 
mining the  consequences  of  private  transactions  between  par- 
ties interested  in  the  fund;  and  that  if  those  parties  dealt 
with  their  stock  in  any  other  manner  than  those  prescribed  by 
the  Acts  of  Parliament,  the  Bank  could  act  only  under  the 
decrees  of  courts  of  competent  jurisdiction.  Upon  hearing 
the  case,  Lord  Thurlow  was  of  opinion,  that  the  devise  of  the 
stock  was,  under  the  Acts  in  question,  in  the  nature  of  a  Par- 
liamentary appointment  (z),  and  did  not  want  the  assent  of  the 
executor,  and  that  being  so,  the  practice  of  the  Bank  seemed 
strictly  right,  and  he  accordingly  gave  them  their  costs.  The 
same  rule  was  subsequently  followed  by  Lord  Loughborough, 
in  Marryatt  v.  The  Bank  of  England,  and  in  Aynsworth 
The  Bank  of  England  (a),  and  also  by  Sir  W.  Grant,  in  Austin 
V.  The  Bank  of  England  (b).  Where,  however,  a  bill  bad 
been  filed  by  the  Bank,  to  restrain  an  action  which  had  been 
brought  against  them  by  the  executor,  in  consequence  of  their 
refusal  to  permit  the  transfer  of  stock  which  had  been  specifi- 
cally bequeathed.  Lord  Eldon  allowed  a  demurrer  to  the  bill, 
on  the  ground  that  there  was  no  foundation  for  the  interference 
of  a  Court  of  Equity,  for  if  the  executor  could  not  maintain  an 
action  at  law,  the  plaintiffs  did  not  want  the  protection  of  the 
Court,  and  if  he  could  maintain  an  action,  then  the  true  con-i 
struction  of  the  Act  of  Parliament  authorized  or  did  not  pre- 
vent that  action,  and  if  so  there  was  no  equity  (c). 

(x)  Cox,  179.  (c)  Bank  of  England,  ».  Lunn, 

(a)  8  Ves.524,  n.b.  15  Ves.581. 

(6)  8  Ves.  522. 
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Sect.  V. 
Married  Women. 

It  is  a  role,  both  of  law  and  of  equity,  that  where  a  suit  is  Feme  covert 
Instituted  against  a  married  woman,  her  husband  must  also  be  a  a^defendant*^ 
party,  unless  he  is  an  exile  or  has  abjured  the  realm  (a),  in  without  her 
which  case  the  wife  is  considered  in  all  respects  as  a  feme  ^^j^^' 
sole{b)y  and  may  be  made  a  defendant  without  her  husband  beMcjdJMw.* 
being  joined  (c) ;  which  it  seems  she  also  may  if  her  husband  is 
an  alien  enemy  (df).    It  appears  also,  that  in  certain  cases  a  aliea 
husband  may,  in  equity,  make  his  wife  a  defendant  (ff),  as  Hy^'jjj  ^ 
where  she  has  before  marriage  entered  into  articles  concerning  make  his  wiS 
her  own  estate,  she  is  considered  to  have  made  herself  a  sepa-  ^^fendant  for 
rate  person  from  her  husband,  and  in  such  a  case,  upon  a  rateesu^f^ 
motion  by  the  husband  to  commit  her  for  not  answering  inter- 
rogatories, she  was  ordered  to  answer  within  a  week,  &c.{f).  but  not  to  dis*> 

A  husband,  however,  cannot  make  his  wife  a  defendant  in  ^^^^ 

estate. 

order  to  have  from  her  a  discovery  of  his  own  estate  (g). 

But  although  a  wife  cannot,  except  in  certain  instances  Married  women 

which  have  been  pointed  out,  be  made  a  defendant  to  a  suit        ^  P'*^ 

ceeded  ag^nst 

without  her  husband  being  joined  as  a  co-defendant,  yet  there  alone; 

are  cases  in  which,  although  the  husband  and  wife  arc  both 

named  as  defendants,  the  suit  may  be  proceeded  with  against 

{he  wife  separately.    Thus,  if  the  suit  relates  to  the  wife  s  where  her  sepa- 

separate  property,  and  the  husband  be  beyond  seas  and  is  not  f*^  prope^ 

amenable  to  the  process  of  the  Court,  the  wife  may  be  served     husband  is' 

with  a  suffpaena  and  compelled  to  answer  the  bill.    In  Dubois  abroad. 

V.  Hole  (h),  a  bill  was  filed  against  a  man  and  his  wife  for  a 

demand  out  of  the  separate  estate  of  the  wife,  and  the  husband 

being  abroad  the  wife  was  served  with  a  subpoena ^  and  upon 

non-appearance  was  arrested  upon  an  attachment,  and  having 

stood  out  all  the  usual  process  of  contempt,  the  bill  was  tukon 

(a>  Lord  Red.  23.  (<)  Brooks  v.  Brooks,  Pioc.  (  h. 

(fe)  Countess  of  Portland  v.  Prod-  24. 
gers,  2  Vern.  104.  (/)  Ibid. 

(c)  1  Inst.  132b,  133  a.  (^)  Ibid. 

<d)  Deerley  v.  Duchess  of  Maza-      Qi)  2  Vern.  013. 
hoc,  Salk. 
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Of  separate 
Process  against. 


¥niere  there  is 
no  separate  pro- 
per^^,  she  can- 
not be  proceeded 
against  without 
her  hnshand; 


unless  she  ap- 
pears, and  prays 
to  doao. 


Ne  €xtat  cannot 
be  granted 
agawst  a/niM 
coofft  adminis- 
tratrix; 


itmbU,  that 
where  she  has 
separate  pro- 
perty it  may. 


pro  confesso  against  her  (t).  It  is  to  be  observed,  that  in  order 
to  entitle  the  plaintiff  to  compel  the  wife  to  answer  separately, 
the  husband  must  be  actually  out  of  the  jurisdiction,  and  that 
the  mere  circumstance  of  his  being  a  prisoner  in  the  King's 
Bench  prison,  will  not  be  a  sufficient  ground  for  obtaining  an 
order  for  a  separate  answer  (^'). 

The  case  in  which  the  Court  compels  a  woman  to  appear 
and  defend  separately  from  her  husband,  is  where  the  demand 
is  against  her  in  respect  of  her  separate  estate,  and  the  hus- 
band is  only  named  for  conformity  and  cannot  be  affected  by 
the  decree ;  but  where  there  is  no  separate  property  belong- 
ing  to  the  wife,  she  cannot  be  proceeded  against  without  ber 
husband,  unless  indeed  she  has  appeared  and  prayed  permis- 
sion to  answer  separately,  in  which  case  she  will  be  liable  to  the 
usual  process  of  contempt  if  she  does  not  put  in  her  answer  in 
conformity  with  the  order  which  she  herself  has  obtained  {k). 

It  is  to  be  observed  here,  that  a  Jeme  covert  administra- 
trix is  not  considered  as  having  a  separate  property  in  the 
assets  of  her  intestate  (/),  and  upon  this  ground  Lord  Eldon, 
in  Pannell  v.  Tayler(m)y  held,  that  a  writ  of  ne  exeat 
regno  against  a  married  woman  sustaining  that  character, 
could  not  be  maintained.  In  that  case  his  Lordship  had  ori- 
ginally granted  the  writ,  upon  the  authority  of  Moore  v. 
Meynell  (n)  and  Jemegan  v.  Glasse  (o),  but  upon  a  motion 
being  subsequently  made  on  behalf  of  the  defendant  to  dis- 
charge the  writ,  his  Lordship  was  of  opinion  that  it  could  not 
be  maintained,  observing,  tliat  if  he  had  been  apprised  of  the 
circumstances  of  the  case  of  Moore  v.  Meynell  (upon  the  au- 
thority of  which  Lord  Hardwicke  appears  to  have  acted  in 
Jemegan  v.  Glasse),  he  should  not  have  granted  the  writ. 

The  circumstances  in  Moore  v.  Meynell,  of  which  Lord 
Eldon  in  his  judgment  stated  himself  to  have  been  ignorant 
at  the  time  when  he  originally  granted  the  writ,  appeared  by 
the  decree,  and  were,  that  the  feme  covert  had  a  large  sepa- 
rate property,  and  that  she  had  executed  bonds,  from  which  it 


(0  2  Vern.614,  in  noiis  j  videetiam 
Bell  I'.  Hyde,  Prec.  Ch.  328,  and 
the  other  cases  there  cited. 

C/)  Anon.  2  Ves.  jun.  332. 

{k)  Powell  t.  Prentice,  Ridg.  258. 


(/)  Vide  infra, 

(m)  1  Turn.  &  R.  96. 

(«)  I  Dick.  30. 

(<.)  1  Dick.  107  ;  8  Atk.  409 ; 
Amb.  C2,  and  1  Turn.  &  R.  97,  n.  b. 
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Mema  to  bm  been  contended  tbat  she  bftd  rendered  ber  sepa-  ^  teparete  ^ 
mie  estate  liable  to  the  payment  of  her  debts  (/?).  .  rooets  against. 

It  w  to  be  obienred,  that  in  Pannel  v.  Taylor,  Lord  Eldon 
femarkedy  tbat  there  might  be  a  very  great  difference  between 
the  caee  of  a  married  woman  who  hai  separate  property,  and 
the  CAM  of  a  married  woman  who  is  administratrix.  As  ad- 
miftiatratrix,  hk  Lordship  said,  she  can  have  no  property  at 
ail,  and  has  no  power  to  act  without  her  husband.  This 
distinlstioA,  however>  does  not  appear  to  have  been  attended  to 
k  aona%  previous  cases,  in  which  Sir  John  Leach,  V.  C. 
appem  to  have  granted  attachments  against  femes  covert 
admiabtratriX)  where  their  husbands  were  abroad.  The  first 
case  wa*  Bunyan  v.  MorHmer{q)y  where  a  bill  was  filed 
against  a  hisband  and  wife  in  respect  of  a  demand  on  the  wife 
u  ektttetrix  of  a  deceased  person,  and  the  husband  having 
goM  abtoad  after  appearance  for  himself  and  wife,  an  attach^ 
Bisnt  wns  issued  against  him,  and  a  motion  was  made  for  leave 
Id  isene  an  attachment  against  the  wife,  when  his  Honor  said, 
diat  the  j^rsper  course  wns,  to  move  that  the  wife  might  answer 
8epMtely>  and  that  notice  of  that  motion  must  be  given  to 
the  wife.  The  second  case  was  that  of  Bvshell  v.  Bushell  (r), 
where  an  order  for  an  attachment  was  applied  for  and  obtained 
against  a  married  woman,  for  want  of  appearance  to  a  subpoena 
against  her  and  her  husband,  which  in  consequence  of  the 
hnsband  being  abroad  had  been  served  upon  her  alone.  It  does 
sot,  iMwever,  appear,  from  the  report  of  the  case,  in  what  cba- 
mcter  the  wife  was  made  a  party  to  the  proceeding. 

Wbere  ii  husband  and  liis  wife  are  living  separate  from  each  wjfe  j^^y  \^ 
elfeer,  tile  husband  will  not  be  answerable  for  the  tortious  act  compelled  to 
of  Ids  wife,  and  the  wife  may  be  compelled  to  answer  apart  ^teTy  fbr^Eer 
fimn  ber  husband ;  thus  in  Plomer  v%  Plomer  (s),  where  the  own  toriimu 
phlntiff  being  about  to  pay  a  debt  of  100/.  due  by  him  to 
Laiy  Plomer,  Margaret  Smith,  her  daughter,  snatched  20  /. , 
part  of  the  money,  lUid  went  away  therewith,  and  afterwards 


^p)  In  a  snbaequent  cas«,  Moore  taking  not  to  issue  more  than  one  of 

r.  Hudson,  6  W.  Mad.  218,  Sir  John  the  writs. 

Leach  granted  two  separate  writs  of  (9)  Mad.  &  Geld.  278. 

ne  ittt,  one  against  the  man,  and  (r)  1  S.  &  S.  164. 

the  other  a^nst  his  wife,  who  vras  (s)  1  Ch.  R,  08. 
an  ezecutnz,  the  plaintrfT  under- 
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Persons  against  whom  a  Suit  may  be  instituted : 


Separate 
Answer. 


Husband  not 
compelled  to 
join  in  answer 
where  bis  wife 
is  not  under  bis 
control; 


Lady  Plomcr  brought  ttn  action  against  the  plaintiff  to  recorer 
the  20  /. ;  whereupon  the  plaintiff  filed  a  bill  against  Lady 
Plomer  and  against  Margaret  Smith  and  her  husband ,  to 
recover  hack  from  Margaret  Smith  the  20/.,  and  to  restrain 
Lady  Plomer*s  action  in  the  meantime.  It  was  held,  that 
as  the  defendant,  Margaret  Smith,  lived  apart  from  her  hus- 
band, and  had  so  done  for  many  years,  and  would  not 
answer  the  plaintiff's  bill,  the  Court  would  not  charge  the 
husband  with  the  20/.,  in  regard  to  their  living  apart,  but 
that  the  said  Margaret  Smith  ought  to  answer  the  same.  And 
an  injunction  was  accordingly  granted  against  Lady  Plomer  to 
restrain  her  proceeding  with  the  action,  until  the  plaintiff 
should  recover  the  20  /.  from  Margaret  Smith,  and  in  the 
meantime  the  plaintiff  was  ordered  to  prosecute  Margaret 
Smith  with  process  of  contempt  for  her  answer.  And  so 
where  a  man's  wife  lives  separate  from  him  and  is  not  under 
his  influence  or  control,  the  Court  will  upon  motion,  accom- 
panied by  an  affidavit  verifying  the  circumstances,  give  the 
husband  leave  to  put  in  a  separate  answer  (t).  Upon  the  same 
principle,  process  of  contempt  will  be  stayed  against  a  hus- 
band for  want  of  his  wife's  answer,  on  his  making  an  affidavit 
that  she  has  left  him  and  that  he  has  no  power  over  her  (tt). 

In  a  more  recent  case  (x),  where  a  man  and  his  wife  were 
made  defendants,  the  husband  put  in  a  separate  answer, 
in  which  he  stated  that  his  wife  did  not  live  with  him,  and 
that  he  had  no  influence  over  her,  but  the  wife  having  put  in 
no  answer  an  attachment  was  sued  out  against  the  husband 
for  want  of  his  wife's  answer,  upon  which  he  was  taken  into 
custody.  Upon  a  motion  being  made  on  behalf  of  the  hus- 
band to  discharge  the  attachment,  the  Vice  Chancellor  (Sir 
J.  Leach)  discharged  it,  and  ordered  the  wife  to  answer  sepa- 
rately and  to  indemnify  the  husband  in  respect  of  costs; 
observing,  however,  that  he  doubted  whether  notice  of  the 
application  ought  not  to  have  been  given  to  the  wife,  and  that 
he  also  doubted  whether  the  husband  could  answer  sepa- 
rately before  there  was  an  order  that  the  wife  should  put  in 


(0  Chambers  v.  Bull,  1  Anst   Lloyd  w.  Basnet,  1  Dick.  143. 
269.  (x)  Garey  v,  Whittingham,  1  S, 

(u)  Leithly  v.  Taylor,  1  Dick.  373  j   &  S.  163. 
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t  separate  answer.  His  Honor  also  observed,  that  although  Separate 
the  practice  seemed  to  be  to  receive  the  separate  answer  of  ^ 


the  husband,  yet  that  if  it  were  not  a  case  in  which  an  order 
might  be  obtained  for  the  wife  to  answer  separately,  she  must 
answer  jointly,  and  then  his  answer  must  be  taken  off  the  file 

in  cirder  that  she  might  join  in  it.  With  reference  to  the  prac-   where  she 

tice  stated  to  exist  of  receiving  the  answer  of  the  husband,  it  ^hTd^nce; 
is  to  be  observed,  that  in  a  case  where  a  wife,  acting  in  com- 
bination, refused  to  swear  to  a  plea  prepared  by  her  husband 
for  himself  and  her,  and  the  husband  put  in  the  plea,  and  then 
applied  that  it  should  stand  for  himself,  and  that  the  plaintiff 
ahoold  proceed  against  his  wife,  it  was  so  ordered  (y) ;  and  Jj^^^^^^J*** 
that  in  a  later  case  in  which  a  husband  having  put  in  a  separate  from  her 
answer,  moved  that  he  might  be  at  liberty  to  answer  separately  husband, 
from  his  wife,  and  that  he  might  not  be  liable  to  process  on 
account  of  his  wife  not  putting  in  an  answer,  on  an  affidavit 
made  by  him  that  his  wife  lived  separate  and  apart  from  him, 
and  that  he  had  no  control  or  influence  over  her ;  the  Vice- 
Chanoellor  (Sir  J.  Leach)  held,  that  as  he  had  already  put  in 
a  separate  answer,  there  was  no  necessity  for  that  part  of  the 
motion  which  related  to  the  answer,  but  made  the  order  as  to 
the  latter  part(z).    It  is  to  be  noticed,  however,  that  under  A  separate  an- 
ordinary  circumstances,  a  husband  cannot  answer  separately  oug^f'to 
from  his  wife  without  the  sanction  of  an  order  for  that  purpose,  have  an  order  to 
and  that  if  he  does  so,  his  answer  will  be  treated  as  a  nullity,  ^'^"ant  it. 
so  that  if  he  has  been  taken  into  custody  for  contempt  in  not 
patting  in  the  joint  answer  of  himself  and  wife,  the  bill 
may  be  taken  pro  confesso  against  him,  under  the  1 1  Geo.  4, 
and  1  WiU.  4,  c.  36,  Rule  2(a). 

If  a  wife  appears  and  afterwards  absconds,  process  will  be   where 

stayed  against  the  husband,  and  liberty  given  to  sue  out  wife  absconds, 
a  sequestration  against  the  wife  (6) ;  and  so  if  a  wife  has  left 
her  husband,  process  against  him  for  want  of  her  answer  will  be 
stayed,  upon  his  making  an  affidavit  of  the  fact,  and  that  he 

(y)  Pain  «.  ,  1  C.  C.  296  ;  (a)  Bitton  v.  Bennett,  4  Young. 

Pavie  9.  A'Court,  1  Dick.  13,  fembU  17. 

S.C.  (b)  Samson  v.  Overton,  1  Dick, 

(t)  Bany  o.  Cane,  S  Mad.  472.  133. 
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Persons  against  whom  a  Suit  may  be  instituted : 


Separate 
Answer. 


Wife  not  obliged 
to  join  in  her 
husband's 
defence ; 


In  what  ( 
wife  may 
answer  sepa- 
rately. 


Where  she 
denies  the 
coverture. 


Separate  answer 
of  wife  should 
have  an  order  to 
warrant  it. 


In  what  cases 
an  order  will  be 
dispensed  with. 


haa  no  power  over  her  (o).  If  a  married  woman  obstinately 
refuBee  to  join  in  a  defence  with  her  husband,  the  hoaband 
may  in  like  manner  be  allowed  to  defend  himself,  and  the 
plaintiff  must  proceed  separately  against  the  wife  (d) ;  but  it 
is  to  be  observed,  that  if  a  wife  cannot,  in  conscience,  con- 
sent to  such  an  answer  as  is  drawn  up  by  her  husband,  she  is 
not  obliged  to  submit  to  it,  but  upon  application  to  the  Coort, 
she  may  be  considered  as  a  separate  person,  and  will  be  al- 
lowed to  answer  distinctly  and  independently  of  her  husband ; 
and  that  if  a  husband  insists  that  his  wife  shall  put  in  an  answer 
contrary  to  what  she  believes  to  be  the  fact,  and  by  menaces 
prevail  upon  her  to  do  it,  this  is  an  abuse  of  the  process  of  the 
Court,  and  he  may  be  punished  for  the  contempt  («). 

The  cases  in  which  a  woman  usually  obtains  an  order  to  an- 
swer separately  from  her  husband,  are  those  in  which  she  claims 
an  adverse  interest  (/),  or  where  she  lives  separate  from  her 
husband,  or  disapproves  of  the  defence  he  intends  to  make. 

Where  a  woman,  who  was  made  a  defendant  to  a  bill  filed  for 
the  purpose  of  establishing  a  will  against  her,  with  a  man  who 
pretended  that  he  was  her  husband,  but  which  the  woman  de- 
nied, on  her  making  application  to  answer  separately,  Lord 
Hardwicke  ordered,  that  she  should  be  at  liberty  to  put  in  a 
separate  answer,  but  without  prejudice  to  any  question  as  to 
the  validity  of  the  marriage  (g). 

In  general  the  separate  answer  of  a  feme  covert  ought  to 
hare  an  order  to  warrant  it,  and  if  put  in  without  an  order,  it 
may  be  taken  off  the  file  (k) ;  but  if  a  husband  brings  a  bill 
against  his  wife,  he  admits  her  to  be  a  feme  soUy  and  she 
must  put  in  her  answer  as  such,  and  no  order  is  necessary  to 
warrant  her  so  doing  (t) ;  and  if  she  does  not  put  in  her  answer, 
the  husband  may  obtain  an  order  to  compel  her  to  do  so  (k). 

But  although,  strictly  speaking,  the  answer  of  a  feme  covert  y 
if  separate,  ought  to  be  warranted  by  an  order,  yet  if  her  answer 


(c)  Lloyd  V.  Basnet,  1  Dick.  143. 

(d)  Pain  v.  ,  1  C.  C.  296 ; 

Marriett  v.  Lyon,  Bunb.  17 ;  Pavie 
V.  A'Court,  1  Dick.  13. 

(e)  Ex  parte  Halsam,  2  Atk.  60. 
(/)  Anon.2  Eq.  Ca.Ab.  66. 


(^)Wy bourn  v.  Blount,  1  DicL165. 
(/»)  Prac.  Reg.  53. 
(i)  £x  parte  Strangeways,  S  Atk. 
478. 

(k)  Ainslie  v.  Medlicott,  13  Ves. 
266. 
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be  pat  in  without  such  an  order,  and  the  same  be  a  fair  and  Separate 
hoDest  answer,  and  deliberately  put  in  with  the  consent  of  the  ^ 


Irasband,  and  the  plaintiff  accepts  of  it  and  replies  to  it,  the 
Court  will  not,  on  the  motion  of  the  wife,  or  of  her  executors, 
set  it  aside.  In  the  Duke  of  Chandos  y.  Talbot  (/),  in  which 
tiiis  point  was  determined,  a  reference  had  been  made  to  the 
Master,  to  state  whether  her  answer  had  been  regularly  put  in 
or  not. 

A  married  woman,  obtaining  an  order  to  answer  separately  Femt  covert 
from  her  husband,  renders  herself  liable  to  process  of  contempt  o^^toliuwer 
in  ease  she  does  not  put  in  her  answer  pursuant  to  the  order  (m) .  separately. 
It  is  to  be  obsenred,  however,  that  a  feme  covert,  after  obtain-  Jjf  ^nJ^^J?*" 
ing  an  order  to  answer  separately,  is  entitled  to  the  usual  time  but  entiil^  to 
to  put  in  her  answer  from  the  date  of  the  order,  and  that  she  otdtr, 
will  not  be  bound  by  any  previous  order  obtained  by  the  hus- 
band either  on  her  or  his  behal f(n). 

Where  baron  and  feme  are  defendants  to  a  bill,  it  is  ne-  Ferns  covert 
cessary  that  the  wife,  as  well  as  the  husband,  should  put  in  fji  *ang^er°  * 

a  full  answer  (o) :  she  will  not,  however,  be  compelled  to  an-   but  need 

iww  to  anything  which  may  expose  her  to  a  forfeiture  (/») ;  J^j^*^ 
neither  is  she  compellable  to  discover  whether  she  has  a  sepa-  forfeiture ; 
rate  estate,  unless  the  bill  is  so  framed  as  to  warrant  the 
Court  in  making  a  decree  against  such  separate  estate.  Thus, 
where  a  IhII  was  filed  against  a  man  and  his  wife  for  the  pur- 
pose of  enforcing  the  specific  performance  of  an  agreement, 
alleged  to  have  been  entered  into  by  an  agent  on  their  behalf 
for  the  purchase  of  an  estate  from  the  plaintiff;  and  in  sup- 
port of  the  plaintiff's  case,  it  was  alleged  that  the  wife  had  sepa- 
rate monies  and  property  of  her  own,  and  had  joined  with  her 
husband  in  authorising  the  agent  to  enter  into  the  agreement, 
bat  the  bill  prayed  merely  that  the  husband  and  wife  might  })e 
decreed  specifically  to  perform  the  agreement,  and  did  not  seek 
any  specific  relief  against  her  separate  estate :  the  wife,  having 
obtained  an  order  to  that  effect,  put  in  a  separate  denmrrer  as 


(I)  2  P.  Wms.  Sn.  (o)  Wrottesley  v.  BendUb,  3  P. 

(m)  Powell  V.  Prentice,  Ridgw.   Wms.  235. 
P.  C.  258. 

(n)  Jackson  v.  Hawortb,  1  S.  &  S.      (  p)  Ibid. 
161. 
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Persons  against  whom  a  Suit  may  be  instituted : 


Effect  of 
Answer. 


—  or  her  hus- 
band to  a  charge 
of  felony. 
Feme  cmwrt's 
answer  cannot 
be  read  against 
her  husbtuid. 


Feme  covert 
c  annot  be  made 
a  defendant  for 
the  mere  pur- 
pose of  dis- 
covering her 
husband's 
vouchers. 


Seinhle,  she  may 
where  called 
upon  to  deliver 
them  up. 


to  80  much  of  the  bill  as  required  from  her  a  discovery  whether 
she  had  not  separate  money  and  property  of  her  own,  &c.y 
and  answered  the  rest.  Upon  argument,  the  Master  of  the 
Rolls  allowed  the  demurrer,  on  the  ground  that  as  the  decree 
in  cases  where  a  feme  covert  was  held  liahle  had  been  uni- 
formly against  the  separate  estate,  and  not  against  the  feme 
covert  herself ;  and  that  as  the  bill  did  not  seek  any  decree 
against  any  trustees,  or  particular  fund,  but  only  against  the 
wife,  it  could  not  be  supported,  and  the  interrogatory ,  if  an- 
swered, would  consequently  be  of  no  use(y). 

A  wife  cannot  be  compelled  to  make  a  discovery  which  may 
expose  her  husband  to  a  charge  of  felony  ;  and  if  called  upon 
to  do  so,  she  may  demur  (r).  The  answer  of  a  wife  cannot 
be  made  use  of  as  evidence  to  charge  her  husband,  and  there- 
fore, where  a  bill  was  exhibited,  before  the  statute  of  frauds, 
against  a  husband  and  his  wife  to  discover  a  trust,  in  a  matter 
in  which  she  was  concerned  as  executrix,  and  they  disagreed 
in  their  defence,  and  put  in  separate  answers,  the  husband 
denying  and  the  wife  admitting  the  trust ;  at  the  hearing,  the 
plaintiff  having  proved  the  trust  by  one  witness  only,  insisted 
on  the  wife's  confession  in  her  answer ;  the  bill  was  dismissed, 
because  it  was  held  that  the  answer  of  the  wife  could  not  bind 
the  husband  (s). 

For  the  same  reason,  a  married  woman  cannot  be  made 
a  party  to  a  suit  for  the  mere  purpose  of  obtaining  a  discovery 
from  her  to  be  made  use  of  against  her  husband,  therefore  in 
Le  Texier  v.  The  Margrave  of  Anspach  (t),  where  a  bill  was 
filed  gainst  the  Margrave  to  recover  a  balance  due  to  the 
plaintiff  upon  certain  contracts,  to  which  bill  the  Margravine 
was  made  a  party,  as  the  agent  of  her  husband,  for  the  pur- 
pose of  eliciting  from  her  a  discovery  of  certain  vouchers, 
which  were  alleged  to  be  in  her  possession  ;  a  demurrer  by  the 
Margravine  was  allowed  by  Lord  Lougborough,  C,  and  after- 
wards, upon  rehearing  by  Lord  Eldon,  who  said,  that 
attending  to  the  circumstance  that  no  relief  was  prayed 
against  the  wife,  without  saying  what  would  be  the  effect, 


(q)  Francis  v.  Wigiell,  1  Mad. 
258. 

{r)  Cart«  right  v.Grecn,  8  Ves.405. 


(s)  Anon.  2  Cha.  Ca.  39. 
(t)  5  Ves.  322  ;  Le  Texier  v.  The 
Margravine  of  Anspach,  15  Ves.  159. 
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if  there  had  heen  a  prayer  that  the  vouchers  should  he  deli-  ^ffect  of 
rered  up  by  her ;  hut,  observing  that  she  was  made  a  party  ^ 


merely  for  discovery,  which  is  of  no  use  unless  she  can  be 
made  a  witness  and  the  discovery  can  be  used  as  her  testimony 
against  her  husband,  and  a  great  principle  of  public  policy 
forbidding  that  she  should  be  a  witness  for  that  purpose,  as 
the  bill  prajrs  no  relief  against  her,  my  opinion  is,  that  she  is 
not  a  proper  party  to  the  bill,  as  a  bill  for  discovery  by  her  as 
a  witness,  a  character  which  she  cannot  sustain  against  her  hus- 
band." Upon  the  same  principle,  where  a  bill  was  filed  against 
a  man  and  his  wife  for  a  discovery  in  aid  of  an  action  at  law 
brought  against  him  to  recover  a  debt  due  from  the  wife  dum 
tola,  a  separate  demurrer  put  in  by  the  wife  was  allowed  (u). 

In  Rutter  v.  Baldwin  (w)  the  Court  agreed  clearly,  that  answer 
a  wife  can  never  be  admitted  to  answer,  or  otherwise  as  evi-  read  against 
dence,  to  charge  her  husband ;  and  that  where  a  man  marries 
a  widow  executrix,  &c.,  her  evidence  shall  not  be  allowed  to 

charge  her  second  husband  {x),  but  in  that  case  the  wife   where 

having  held  herself  out  as  feme  sole,  and  treated  with  the  cea]ed*tlie°°' 
plaintiff  and  other  parties  to  the  cause,  who  were  ignorant  of  marriage, 
her  marriage,  in  that  character,  and-  it  having  been  proved  in 
the  cause  that  on  some  occasions  the  husband  had  given  in  to 
the  concealment  of  the  marriage ;  the  Court  allowed  the  an- 
swer of  the  wife  to  be  read  as  evidence  against  the  husband, 
and  decreed  accordingly. 

But  though  the  separate  answer  of  a  married  woman  cannot  Separate  answer 
be  read  as  evidence  against  her  husband,  yet  it  may  be  read  ^^^^ 
against  herself  notwithstanding  her  coverture.    Thus  a  feme  against  herself. 
covert,  being  the  heir  at  law  of  a  testator,  and  living  separate, 
and  answering  separately  from  her  husband,  in  pursuance  of 
an  order  for  that  purpose,  her  admission  of  the  will  was  held 
sufficient  ground  to  establish  it  (^).  This  appears  to  have  been 
the  case  in  Le  Neve  v.  Neve  (z).  In  that  case,  the  object  of  the 
suit  was  to  set  aside  a  settlement,  which  had  been  made  by  the 
husband  upon  his  second  marriage,  of  property  comprised  in 

(m)  Barron  v.  Grillard,  3  Ves.fit  B.  (x)  Vidi  Cole  «.  Gray,  2  Vern.  79. 
1G5.  (y)  Codrington  v.  £arl  of  Shel- 

burne,  2  Dick.  475. 
(r)  1  Eq.  Ca.  Ab.  227.  (t)  2  Atk.  648. 
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Persons  against  whom  n  Suit  may  be  instituted : 


Effect  of 
Aoiwer. 


Joint  answer 
of  husl>and  and 
wife  may  be 
read  against 
them  in  matteis 
relating  to  per- 
sonal estate ; 
but  not  where 
suit  relates  to 
the  wife*s  in- 
heritance. 


Separate  answer 
of  husband 
cannot  be  read 
against  wife. 


No  decree 
against  the  in- 
heritance of  a 
Jeme  covert 
unless  the  hus- 
band has  an- 
swered ; 


a  settlement  made  upon  his  first  marriage,  under  which  the 
plaintiffs  claimed ;  and  the  answer  of  the  second  wife  appears 
to  have  been  read  for  the  purpose  of  showing  that  the  attorney 
who  prepared  both  settlements  was  the  attorney  employed  by 
her,  so  as  to  fix  her  with  notice,  through  him,  of  the  existence 
of  the  first  settlement.  The  answer,  it  is  to  be  obserred, 
could  not  affect  the  husband,  because  he  had  a  life  interest 
under  both  settlements;  and  the  principal  question  in  the 
cause  was,  whether  the  second  wife,  at  the  time  her  settlement 
was  executed,  had  notice  of  the  first. 

Where  a  baron  and  feme  are  made  defendants  to  a  snity 
relating  to  personal  property  belonging  to  the  feme,  and  they 
put  in  a  joint  answer,  such  answer  may  be  read  against  them^ 
for  the  purpose  of  fixing  them  with  the  admissions  contained  in 
it ;  but  where  the  subject-matter  relates  to  the  inheritance  of 
the  wife,  it  cannot  and  the  facts  relied  upon  must  be 
proved  against  them  by  other  evidence :  thus,  in  Merest 
V.  Hodgson  {b),  the  Lord  Chief  Baron  refused  to  permit  the 
joint  answer  of  the  husband  and  wife  to  be  read,  but  ordered 
the  cause  to  stand  over,  to  give  the  plaintiffis  an  opportunity  of 
proving  the  facts  admitted. 

From  the  report  of  the  case  in  Eyton  v.  Eyton(c\  it 
appears,  on  first  view,  as  if  the  separate  answer  of  a  husband 
had  been  admitted  by  the  Master  of  the  Rolls  to  be  read  as 
evidence  against  the  wife  in  a  matter  relating  to  her  inherit- 
ance, but  upon  closer  attention,  it  will  be  found,  that  in  all 
probability  the  reason  of  the  decree  in  that  case  was,  that  his 
Honor  conceived  that  the  counterpart  of  the  settlement,  which 
appears  to  have  been  produced,  was  considered  to  be  sufficient 
evidence  of  the  settlement;  at  least,  this  appears  to  have 
been  the  ground  upon  which  the  case  was  decided  on  the  ap- 
peal before  the  Lord  Keeper  (Wright). 

In  Ward  v.  Meath  {d)  a  bill  was  exhibited  against  the  hus- 
band and  wife,  concerning  the  wife's  inheritance ;  the  husband 
stood  out  all  the  processes  of  contempt,  and  upon  its  being  nunred 
that  the  bill  might  be  taken  pro  confesso,  it  was  opposed,  be- 


(a)  Evans  v.  Cogan,  2  P.  Wms. 
449. 

(h)  9  Price,  Vide  etiam  El- 

ston  r.  Wood,  2  M.&K.67«. 


(c)  Prec.  in  Ch.  116. 
(</)  2Cha.  Ca.  173  j  1  Eq.  Ca. 
Ab.Go. 
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cmdse  the  wife  haying  in  the  interim  obtained  an  order  to  that  Decree  against 

effeety  pat  in  an  answer,  in  which  she  set  forth  a  title  to  herself ;  .  ^  ^. 

'  '  'but  there  may 

uid  the  Court  decreed  that  the  bill  should  be  taken  pro  confesso  be  a  decree  pro 

against  the  husband  only,  and  that  he  should  account  for  all  the  ^J^w"******' 

profite  of  the  land  which  he  had  received  since  the  coverture, 

uid  the  profits  which  should  be  received  during  coverture. 

It  appears,  from  the  report  of  the  above  case  to  have  been 
admitted,  that  where  the  husband  does  not  answer,  the  answer 
of  a  wife,  in  a  case  relating  to  her  inheritance,  is  no  answer ; 
and  that  if  the  husband  will  not  appear,  no  decree  can  be 
had  against  a  feme  covert  for  her  inheritance.  Some  doubt, 
however,  appears  to  be  thrown  upon  the  authority  of  Ward 
V.  Meathf  hj  the  report  of  Oibson  v.  Scevington  (e),  in 
which  the  Lord  Keeper  seems  to  have  refused  to  allow  a  bill 
to  be  taken  pro  confesso  against  a  husband,  where  his  wife 
had  appeared  and  answered  ;  but  from  a  perusal  of  the  report, 
it  appears  that  the  Lord  Keeper's  decision  did  not  apply  to  the 
(joestion  of  taking  the  bill  pro  confesso  against  the  husband, 
but  only  to  the  question  whether  a  decree  could  be  made  against 
the  husband  upon  the  answer  of  his  wife,  put  in  without  his 
privity,  which  his  Lordship  expressed  his  intention  to  decide 
in  the  negative ;  saying  that  they  must  proceed  against  the 
husband,  and  levy  on  the  sequestration  to  bring  him  in. 

It  may  be  observed  in  this  place,  that  there  is  no  case  No  personal 

in  which  this  Court  has  made  a  personal  decree  furainst  a  ^ 
_  1  oi  1  1      *  made  against  a 

feme  covert  alone.    She  may  pledge  her  separate  property,  married  woman. 

and  make  it  answerable  for  her  engagements  ;  but  where  her 
trustees  are  not  made  parties  to  a  bill,  and  no  particular  fund 
is  sought  to  be  charged,  but  only  a  personal  decree  is  prayed 
for  against  her,  the  bill  cannot  be  sustained  (/).  Upon  this 
gTonnd,  in  the  case  before  referred  to,  where  a  bill  was  filed 
against  a  husband  and  wife  for  the  specific  performance  of 
an  agreement  for  the  purchase  of  an  estate,  charging  that  the 
wife  had  separate  property  sufficient  to  answer  the  purchase- 
money,  but  without  praying  any  specific  relief  against  such 
separate  estate,  a  demurrer  put  in  by  the  wife  to  so  much 
of  the  bill  as  sought  a  discovery  from  her  whether  she  had 


)  Holme  V.  Tenant,  1  Bro.  C.   258  263. 

r  4 


C.  16 ;  Francis  v.  Wigzell,  1  Mad. 


216 


Ptrwms  agaktut  wkam  a  Smii  wmy  he  imstUuied  : 


yatf-  m  MpttnteMateor  not.wM  aIlo>«^(A>.  Upon  the  faoM  prin- 
ciple. Lord  Hardvicke  beki  thmt  m  wi§t  rmut  be  taken  in  exe- 
CQtioo  for  costs  t,.  And  m  it  has  been  detcnmed,  thai  a  biD 
win  not  lie  for  the  specific  performanoe  of  a  eoraont  by  the 
hosband  that  his  wife  tfaail  lerr  a  fine,  bgciasf  vpoo  sach  a 
decree  the  husband  could  not  compel  his  wife  to  lerr  the  fine; 
and,  if  she  would  not  comply,  imprisonment  would  hH  upon 
the  husband  for  the  contempt  ( J ). 
Feme  em.ert  If,  howerer,  the  equity  of  redemption  of  a  mortgaged  eatatn 

deowflffaie-  conies  to  a  married  woman,  and  a  bill  is  brought  against  her  and 
her  husband  to  foreclose  it.  upon  which  a  decree  fior  foreclowre 
is  pronounced,  the  wife  is  abeolutelT  foreclosed,  and  will  not 
be  allowed  time  to  show  caose  against  the  foreclosnre  aflef 
her  husband's  death(i();  and,  where  a  widow  filed  a  bill  to 
set  aside  a  decree  of  foreclosure  pronounced  against  her  and 
her  husband  during  corerture,  and  to  be  let  in  to  redeem,  and 
the  mortgagee  pleaded  die  proceedings  and  decree  in  the 
former  cause,  the  plea  was  aUowed  (/>. 

 and  alM>       Where  an  estate  has  been  sold  under  a  decree  of  the  Cout, 

Inr  a  tale  under  > 
a  deciee.  ^         covert  is  as  much  bound  by  the  decree  as  a  /eaie  jole. 


although  it  may  be  to  her  prejudice ;  as  it  would 
ruinously  depreciate  the  yalne  of  property  sold  under  a  decree 
in  equity,  if,  where  there  is  neither  fiaud  or  collusion  in  the 
purchaser,  his  title  could  be  defeated.  It  is  to  be  obaerred, 
however,  that  a  decree  obtained  by  fraud  is  invalid  (m). 


Suhpxna,         The  name  of  the  wife  is  usually  joined  with  that  of  the 
'  husband  in  the  same  subpana ;  and  as  the  husband  and  wife 

are  accounted  but  one  person  (n),  the  subpoena  may  include 
two  other  names  besides,  in  order  to  complete  the  three  names 
which,  according  to  the  last  new  orders,  may  be  inserted  in 
the  same  writ  (o). 

Service  OQ  htift-      Where  husband  and  wife  are  defendants,  service  of  the 
(W)  Francis  r.  Wigzell,  vbi  tupra.       (/)  Ibid. 

(0  Jones r.Champioo.  1  Dick.  160.       (m)  Burke u.  Crosbie,  1  Ball.&  a 
O  )  Ortread  r.  Round,  Vin.  Ab.   489  ;  Kennedy  r.  Daly,  1  Scho.& 
tit.  Baron  &  Feme,  (H.6.)  Ca.  4.j    Lef.  355. 
1  ¥a\.  Ca.  Ab.  1 15.  pi.  4,  S.C.  (n)  Gilb.  For.  Rom. 40. 

(k)  Mallack  v.  Gallon,  3  I'.Wms.      (o)  Order,  Dec.  1813,  V. 
352. 
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tubpcena  on  the  husband  is  good  service  on  him  as  well  as  his  Subpcema. 
wife  ;  and  sendee  on  the  wife  is  good  service  on  the  husband, 
if  the  body  of  the  subpcena,  under  seal,  is  left  with  her  at  her 
husband's  dwelling-house  or  place  of  residence  (p). 

If  the  husband  and  wife  are  served  with  a  subpcena^  the  Appearance, 
husband  must  enter  an  appearance  for  both  by  his  clerk 
in  Comrty  or  an  attachment  will  issue  against  both(9').  And 
if  the  husband  only  be  served,  and  has  notice  that  his  wife  is 
also  a  defendant,  he  miist  enter  an  appearance  for  her,  other- 
wise an  attachment  will  issue  against  him,  even  though  he 
^ipear  and  answer  the  bill(r).  And  if  an  appearance  is 
entered  for  the  wife,  and  she  does  not  answer,  an  attachment 
will  issue  against  both  (5). 

If  the  bill  be  brought  against  baron  and  feme  for  a  demand  Service  on  wife, 
oat  of  the  separate  estate  of  the  wife,  and  the  husband  is  ^^^^ 
abroad,  and  not  amenable  to  the  process  of  the  Court,  the 
subpcena  may  be  served  upon  the  wife  alone,  and  she  must 
appear  and  answer  the  bill  {f). 

We  have  seen  before  that  where  a  man's  wife  refuses  to  Separate 
join  with  him  in  his  defence,  or  lives  separate  from  him,  and  to^wer. 
is  not  under  his  influence  or  control,  he  may  apply  to  the 
Court  by  motion  for  leave  to  put  in  a  separate  answer  from 
her,  which  will  be  granted,  and  in  the  meantime  process  will 
be  stayed  against  him.  And  it  seems  that  where  he  has 
actually  answered  without  such  an  application  having  been 
previously  made,  he  may  in  like  manner  apply  by  motion 
to  the  Court  to  have  the  process  of  contempt  against  him 
stayed  («). 

But  it  is  to  be  observed,  that  in  all  cases  after  due  service.  Process  of  con- 
process  of  contempt  may  be  awarded  against  the  husband  for  ^^""P^ 
the  default  of  the  wife,  unless  an  order  be  obtained  to  the 
contrary  (x). 

Where  a  suit  has  been  instituted  against  a  man  and  his  No  abatement 
wife,  and  the  husband  dies  pending  the  proceedings,  the  suit  ^J^*^ 

(p)  Pilgrim  V.  Read,  Gary.  Ill ;  (t)  Dubois  ©.Hole,  2  Vem.614; 

1  Turner  &  V.  60 ;  Barlow  ».  Baker,  Bell  v,  Hyde,  Prec.  in  Ch.  328,  and 

ib.  76.  ante, 

(9)  Monoz  V,  Abel,  Gary,  92.  (u)  Ante  209. 

(r)  Toth.  Proceedings,  11.  (x)  Prac.  Reg.  37 ;  Hind.  94. 

(«}  Ibid. 
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Persons  against  whom  a  Suit  may  be  instituted : 


Abatement. 


Where  i  new 
interest  accrues 
to  wife. 


Supplemental 
bill  must  be 
filed. 


will  not  be  abated.  Thus,  where  a  bill  was  filed  against 
baron  and  feme  executrix  for  a  legacy,  and  after  the  defend- 
ants had  answered  and  witnesses  had  been  examined,  and 
publication  passed,  the  husband  died ;  it  was  insisted  that  the 
wife  was  not  bound  by  the  answer,  nor  by  the  depoeilions 
taken  during  coverture,  but  the  Court  held  that  there  was  no 
abatement,  and  that  the  wife  was  bound  by  the  answer  and 
depositions ;  though  it  was  held  that  in  the  case  of  the  wife's 
inheritance  it  might  be  otherwise  (y). 

But  although  where  a  bill  has  been  exhibited  against  a  man 
and  his  wife,  and  the  husband  dies  pending  the  suit,  there  is 
no  abatement,  and  the  wife  will  be  bound  by  the  former 
answer  and  proceedings  in  the  cause  ;  yet  where,  by  the  death 
of  the  husband,  a  new  interest  arises  to  the  wife,  it  seems  that 
she  will  not  be  bound  by  the  former  answer,  and  that  a  sup- 
plemental bill  ought  to  be  filed,  for  the  purpose  of  giving 
her  an  opportunity  of  putting  in  another  defence,  in  respect  of 
her  newly  acquired  interest.  Thus,  where  a  bill  was  filed  by 
the  assignees  of  a  married  man  to  compel  the  specific  per- 
formance of  a  contract  for  the  sale  of  a  part  of  his  estate,  to 
which  the  wife  was  made  a  co-defendant  in  respect  of  certain 
terms  of  years  which  were  vested  in  her  as  administratrix  of  a 
person  to  whom  the  terms  had  been  assigned  to  protect  the 
inheritance,  and  she  had  joined  with  her  husband  in  patting 
in  an  answer,  by  which  she  claimed  to  be  dowable  out  of  the 
property;  upon  the  death  of  her  husband  an  objection  was 
taken  to  the  suit  being  proceeded  with  till  a  supplemental  bill 
had  been  filed  against  her,  in  order  to  give  her  an  opportonity 
of  making  another  defence  in  respect  of  the  right  of  dower 
which  had  become  vested  in  her,  and  the  Master  of  the  Rolk 
(Sir  Thomas  Plumer)  said,  that  her  former  answer  could  not 
be  pressed  against  her,  because,  in  the  former  case,  she  was 
made  a  party  as  administratrix ;  but  the  right  to  dower  which 
she  then  had  was  not  claimed  by  her  as  representative,  but  in 
her  own  character ;  and  it  was  an  interest  that  had  devolved 
upon  her  since  her  answer  was  put  in  (z).  His  Honor,  there- 
fore, held  the  suit  to  be  defective.  Whereupon  a  supplemental 


(y)  Shelbenry  v.  Briggs,  2  Vera,  (s)  Mole  v.  Smith,  1  Jac.  &  W. 
248 ;  1  £q.  Ca.  Ab.  1 ,  pi.  4,  S.  C.  665. 
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ImU  wis  filed  againBt  the  widow,  in  order  to  enable  her  to  Abatement. 
claim,  in  her  separate  character,  what  she  had  before  claimed 
in  her  character  of  wife.  Upon  hearing  the  cause,  however, 
Lord  Eldon,  although  he  recognised  the  principle  laid  down 
hf  ^  Thomas  Plumer,  said,  that  he  should  have  been  in- 
clined, in  that  case,  to  have  come  to  a  different  decision,  as 
he  thought  that  it  would  have  been  difficult  for  the  widow, 
ia  her  answer  to  the  supplemental  bill,  to  state  her  case  dif- 
ferentlj  from  the  way  in  which  it  had  been  stated  in  her 
Ibnner  answer  (a). 

It  follows,  from  what  has  been  before  stated,  that  where  a  By  death  of 
man  and  his  wife  are  defendants  to  a  suit,  if  the  wife  dies 
there  will  be  an  abatement  of  the  suit.  Thus,  where  a  man 
having  married  an  administratrix,  the  plaintiff  obtained  a  de- 
cree against  him  and  his  wife,  after  which  the  wife  died ;  it 
was  held  the  suit  was  abated,  and  that  the  administrator  ought 
to  be  made  a  party  before  any  further  proceedings  could  be  had 
in  the  cause  (6). 


Sect.  VI.  ...  . 

Idiots 

Idiots  and  Lunatics.  Lunatics. 


An  idiot  or  a  lunatic  may,  as  we  have  seen,  be  made  Defend  by 
a  defendant  to  a  suit,  but  then  he  must  defend  by  the  com- 
mittee  of  his  estate  (c) ;  who,  as  well  as  the  idiot  or  lunatic  who  must  be 
whoee  estate  is  under  his  care,  is  a  necessary  party  to  a  suit  Parties; 
respecting  that  estate  {d). 

If  a  suit  be  instituted  against  an  idiot  or  a  lunatic,  the  com-  and  apply  to  be 
mittee  of  his  estate  generally  applies  by  motion  or  petition  to  ^^"J^^ 
be  appointed  guardian,  to  answer  and  defend  the  suit,  which 
is  ordered  of  course ;  the  guardianship  being  rarely,  if  ever, 
assigned  by  commission,  as  in  other  cases  (e). 

In  a  town  cause,  the  guardian  is  sworn  to  his  answer  at  the  Method  of  put- 
public  office,  in  like  manner  as  a  guardian  to  an  infant.       i°  answer. 
In  a  country  cause  the  answer  is  taken  by  commission ;  which 
is  in  the  same  form,  and  executed  in  the  same  manner, 

(•)  Mole  V.  Smith,  Jac.  495.  (c)  Lord  Red.  82. 

(6)  Jackson  r.  Rawlins,  2  Vera.      (d)  Lord  Red.  4. 
19ft,  Kd.  Raithby,  n.  1.  (<)  Hind.  252. 
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Idiots 
and  Lunatics. 

In  what  cases 
committee  can- 
not conduct  the 
defence. 


mutatis  mutandis,  as  in  the  case  of  an  infant  answering  by 
guardian  (/). 

If  it  happens  that  an  idiot  or  a  lunatic  has  no  committee,  or 
a  committee  has  an  interest  opposite  to  that  of  the  person 
whose  property  is  entrusted  to  his  care,  an  order  may  be 
obtained  for  appointing  another  person  as  guardian  for  the 
purpose  of  defending  a  suit  against  him  (g). 

In  Howlett  v.  Wilbraham  (A)  it  is  stated,  than  an  order 
to  this  effect  was  obtained  on  motion  by  the  plaintiff;  bat 
upon  reference  to  the  registrar's  book,  it  appears  that  the 
application  was  made  on  the  part  of  the  defendant,  who  was 
not  a  lunatic,  but  was  alleged  to  be  a  person  of  weak  in- 
tellects (i).  In  some  cases,  however,  it  may  be  proper  that 
the  application  should  be  made  by  the  plaintiff. 


Sect.  VII. 


Infants. 

May  be  defend- 
ants. 


Not  usually 

described  as 
such  in  the 
bill. 

Defend  by 
their  guardian. 


Infants. 

Infants  as  well  as  adults  may,  as  we  have  seen,  be  made 
defendants  to  suits  in  equity ;  and,  in  such  cases,  it  is  not 
necessary  that  any  other  person  should  be  joined  with  them  in 
the  bill,  nor  is  it  usual  for  the  plaintiff  to  describe  them 
as  infants  in  his  bill,  unless  any  question  in  the  suit  turns  upon 
the  fact  of  their  infancy. 

Although  it  is  not  necessary  that  in  bringing  a  bill  against 
infants  the  plaintiff,  as  in  the  case  of  married  women,  should 
join  any  other  person  with  them ;  yet  they  are  not  permitted, 
on  account  of  their  supposed  want  of  capacity,  to  defend 
themselves  ;  and  therefore,  where  a  defendant  to  a  suit  is  an 
infant,  the  Court  will  appoint  a  proper  person  to  put  in  his 
defence  for  him,  and  generally  to  act  on  his  behalf  in  the 
conduct  and  management  of  the  case. 

The  person  so  appointed  is  called  the  guardian  of  the 
infant and  in  the  books  is  generally  styled  the  guardian 
ad  litem,''  to  distinguish  him  from  the  ordinary  guardian. 


(/)  Hind.  252. 
(/f )  Loid  Red.  82. 
{h)  5  Mad.  423. 


(0  Reg.  Lib.  1820,  A.  fo.  4,  $yh 
nomine  Howell  v.  Wilbraham. 
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The  duty  of  such  gaardian  is  to  put  in  the  proper  defence  I^.u^y  of  Guar- 
for  the  infant ;  and  it  seems  that  he  is  responsible  for  the  ^ 
pitqmety  and  conduct  of  such  defence  ;  and  if  the  answer  put 
in  by  him  for  the  infant  should  be  reported  scandalous 
or  impertinent,  he  would  be  liable  to  the  costs  of  it  (a). 
Sometiaies  the  guardian  is  ordered  or  decreed  to  perform 
a  doty  on  behalf  of  the  infant,  his  refusal  or  neglect  to  do 
which  will  subject  him  to  the  censure  of  the  Court  {b). 

If  the  guardian  of  an  infeint  defendant,  or  the  next  friend  ^"J^^JJ'^J^ 
of  an  infant  plaintiff,  does  not  do  his  duty,  or  other  sufficient  non-perfonn- 
^und  be  made  out,  the  Court  will  remove  him(c).    It  anceofduty. 
seems,  however,  that  infants  are  as  much  bound  by  the  con-  bou*nd*by^eir 
duct  of  those  who  conduct  their  case,  as  adults,  provided  acu. 
their  conduct  be  band  fide.  Thus  although,  strictly  speaking.  May  consent 
where  infants  are  concerned,  the  evidence  in  the  Master's  ^^jng  |,y 
office  must  be  taken  upon  interrogatories  and  not  upon  affida-  affidavit  before 
vit,  yet  it  seems  that  if  the  solicitor  for  the  infant  assents  to, 
or  acquiesces  in  that  method  of  proceeding,  the  infant  will 
be  thereby  bound  {d\    In  like  manner,  although  an  heir-at-  May  waive 
law  is  entitled,  as  of  course,  to  an  issue  devisavit  vel  non,  yet  J^'^ug"^^'  ^ 
it  seems  that  such  issue  may  be  waived  on  the  part  of 
the  infant         And  so,  although  the  Court  will  not,  where  Decree  made 
infants  are  concerned,  make  a  decree  by  consent  without  first  ^^^^l^^^^^^^' 
referring  it  to  the  Master  to  inquire  whether  it  is  for  their 
benefit,  yet  when  once  a  decree  has  been  pronounced  without 
that  previous  step,  it  is  considered  as  of  the  same  authority  as 
if  it  had  been  referred  to  the  Master,  and  he  had  made 
a  report  thereupon  that  it  would  be  for  their  benefit  (/)  ;  in 
the  same  manner,  an  order  for  maintenance,  though  usually 
made  upon  reference  to  a  Master,  if  made  without  would  be 
equally  binding  (g). 

An  infant  defendant  is  as  much  bound  by  a  decree  in  Infant  defend - 
equity  as  a  person  of  full  age ;  therefore,  if  there  be  an  ^de^^^m^ 
abfiolute  decree  made  against  a  defendant  who  is  under  age,  he  against  him ; 
will  not  be  permitted  to  dispute  it  unless  upon  the  same 

(a)  Hind.  241.  («)  Levy  v.  Levy,  3  Mad.  245. 

ib)  Ibid.  (/)  Wall  V.  Bushby,  1  Bro.  C.C. 

(e)  Russell  v.Sharpe,1J.&W.482.  484. 
(d)  Tillotson  v.  Hargrave,  3  Mad.       (g)  Ibid. 
494. 
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grounds  as  an  adult  might  have  disputed  it ;  such  as  firttud, 
>  ^  1  collusion  or  error. 

unless  in  cases       To  impeach  a  decree  on  the  ground  of  fraud  or  collusion, 
•fonor^eirorl""    ^®  "^^^  proceed  either  by  a  bill  of  review,  or  supplemental 
bill  in  the  nature  of  a  bill  of  review ;  or  he  maj  so  proceed 
by  original  bill.    He  may  also  impeach  a  decree,  on  the  ground 
of  error,  by  original  bill ;  and  he  is  not  obliged,  for  that  pur- 
pose, to  wait  till  he  has  attained  twenty-one  (h). 
What  will  be        Among  the  errors  that  may  be  assigned  for  the  purpose  of 
a^nS  an        impeaching  a  decree  against  an  infant,  is  the  circumstance 
infant.  that  in  a  suit  for  the  administration  of  assets  against  an  in&nt 

heir,  a  sale  of  the  real  estate  has  been  decreed  before  a  suffi- 
cient account  has  been  taken  of  the  personal  estate  (t).  And 
so,  if  an  account  were  to  be  directed  against  an  infant  in 
respect  of  his  receipts  and  payments  during  his  minority,  such 
a  direction  would  be  erroneous  {k). 

Another  ground  of  error  for  which  a  decree  against  an  in- 
fant may  be  impeached  is,  that  it  does  not  give  the  infant  a 
day  after  his  coming  of  age  to  show  cause  against  it  in  cases 
where  he  is  entitled  to  such  indulgence  (/). 
Of  parol  demur-     This  arises  from  the  practice  which  was  formerly  adopted  in 
ring  at  Law ,      Courts  of  Equity,  from  analogy  to  the  rule  of  law,  by  which, 
when  an  infant  was  sued  on  the  specialty  of  his  ancestor,  he 
might  plead  that  he  was  an  infant,  and  that  he  ought  not  to 
answer  until  he  was  of  age,  upon  which  the  parol  demurred ; 
that  is,  all  further  proceeding  was  stayed  till  the  in£uit 
in  Equity.        attained  twenty-one  (m).    In  imitation  of  this  rule.  Courts  of 
Equity  held,  that  in  case  of  lands  in  fee  descending  upon  an 
infant,  the  parol  should  demur  in  equity  as  well  as  at  law  (»), 
and  that  whether  the  estate  was  equitable  or  legal  (o). 
Of  nving  a  day      From  analogy  to  this  rule,  by  which  the  parol  was  made  to 
to  show  cause,    demur  wherever  the  real  estates  of  an  infant  were  sought 
to  be  subjected  to  the  debt  of  his  ancestor,  the  Courts  of 

(h)  Richmond  v.  Tayleur,  1  P.  (m)  Com.  Dig.  Enfant,  [D.]  S; 

Wms.  734.  ib.  Plead.  2,  [E.]  $. 

(»)  Bennett  v.  Hamill,  2  Sch.  &  (n)  ChapUn  v.  Chaplin,  S  P. 

Lef.  666.  Wms.  364. 

(fc)  I^ndmarsh  v.  Southgatc,  3  (o)  Lechmere  v,  Brasier,  2  Jac  & 

Russ.  824.  W.  287  ;  Smitli  v.  Cotton,  Ca.  temp. 


Bennett  v.  HamiU,  2  Sch.  &  Talb.  198. 
r.566. 
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Equity  adopted  another  rule,  by  which  it  was  rendered  neces-  ^^J^^ 
tujy  that  in  all  cases  in  which  the  real  estates  of  an  infiEtnt  ^ 
were  to  be  sold  or  conveyed  under  a  decree  of  the  Court,  and 
it  was  raqoisite,  in  order  to  complete  the  title  to  such  estate, 
that  the  conveyance  should  be  executed  by  the  infant,  the 
•xectttioa  of  such  conveyance  should  be  deferred  till  after  the 
infant  should  have  had  an  opportunity,  after  attaining  twenty- 
one,  to  show  cause  against  the  decree.  For  this  purpose 
a  provision  was  inserted  in  the  decree,  giving  the  infant  a  day 
to  allow  cause  against  it  within  a  certain  time  after  he  came 
of  ago.  The  words  of  the  decree  in  such  cases  were  as  fol- 
lows :  And  this  decree  is  to  be  binding  on  the  infant,  unless 
being  served  with  process  for  that  purpose,  he  shall,  within  six 
months  afler  he  shall  have  attained  his  age  of  twenty-one 
years,  show  unto  this  Court  good  cause  to  the  contrary/'  The 
omission  of  this  clause  in  a  decree  for  a  conveyance  by  an 
infiuit  of  his  estate,  was  so  strictly  insisted  upon  in  all  cases, 
that  the  omission  of  it  has  been  considered  as  an  error  in  the 
decree  (/>). 

By  the  Stat.  1  Will.  4,  c.  47,  however,  both  the  rule  for  the  Parol  demurrer 
paiol  demurring,  and  the  clause  giving  an  infant  a  day  after  j^wilL  4*c.47, 
coming  of  age,  to  show  cause  against  a  decree,  requiring  him  to  s.  10. 
convey  his  inheritance  to  a  purchaser,  have  been  taken  away  in 
all  cases  where  the  object  of  the  suit  is  to  enforce  the  payment  of 
the  debts  of  a  person  deceased  under  whom  the  infant  claims. 

By  the  10th  sect,  of  that  statute,  it  is  enacted,  that  from 
and  after  the  passing  of  the  Act,  where  any  action,  suit  or 
otiier  proceeding  for  the  payment  of  debts,  or  any  other 
purpose,  shall  be  commenced  or  prosecuted  by  or  against  any 
infant  under  the  age  of  twenty-one  years,  either  alone  or 
together  with  any  other  person  or  persons,  the  parol  shall  not 
demur ;  but  such  action,  suit  or  other  proceeding  shall  be  pro- 
secuted and  carried  on  in  the  same  manner  and  as  effectually 
as  any  action  or  suit  could  before  the  passing  of  the  Act  be 
carried  on  or  prosecuted  against  any  infants,  where,  according 
to  law,  the  parol  did  not  demur. 


(p)  Richmond  v.  Tayleur,  1  P.  Wms.7S4. 
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Day  to  show       By  another  section  of  the  same  Act  {q)y  it  is  enacted^  that 
>    where  any  suit  hath  been  or  shall  be  instituted  in  a  Court  of 


Day  to  show      Equity  for  the  payment  of  any  debts  of  any  person  or  persons 
deceased,  to  which  his  or  their  heir  or  heirs,  deyisee  or  deyi- 

away  by  same 

statute ;  sees  may  be  subject  or  liable,  and  such  Court  of  Equity  shall 

in  suits  for  pay-  decree  the  estates  liable  to  such  debts  or  any  of  them,  to  be 
dehu  of  de^  satisfaction  of  such  debt  or  debts,  and  by  reason  of 

ceased  persons ;  the  infancy  of  such  heir  or  heirs,  devisee  or  devisees,  an  im- 
mediate conveyance  thereof  could  not,  as  the  law  then  stood, 
be  compelled ;  in  every  such  case,  such  Court  shall  direct,  and 
if  necessary,  compel  such  infant  or  infants  to  convey  such 
estates  so  to  be  sold,  by  all  proper  assurances  in  the  law  to  the 
purchaser  or  purchasers  thereof,  and  in  such  manner  as  the 
said  Court  shall  think  proper  and  direct,  and  every  aach 
infant  shall  make  such  conveyance  accordingly;  and  every 
such  conveyance  shall  be  as  valid  and  effectual  to  all  intents 
and  purposes  as  if  such  person  or  persons,  being  an  infant  or 
infants,  was  or  were  at  the  time  of  executing  the  same,  of  the 
full  age  of  twenty-one  years, 
and  conveyance      In  consequence  of  the  last  section,  the  law  now  is,  that 
db^te^to  be     wherever  an  estate  vested  in  an  infant  is  ordered  to  be  sold 
sold  may  be       for  the  payment  of  the  debts  of  the  person  through  whom  he 
made  by  infant ,  ^jg^j^jg  either  as  heir  or  devisee,  a  conveyance  of  such  estate  to 
a  purchaser  may  be  immediately  made  by  the  infant,  under 
even  where        the  sanction  of  the  Court.    And  it  has  been  decided,  that 
croated1>efore  applies  to  cases  where,  in  a  creditor's  suit,  the  decree 

thesutute.  for  the  sale  of  estates  for  the  payment  of  debts,  had  been 
Application  to  made  prior  to  the  passing  of  the  Act  (r).  It  has  also  been 
M^v^eU^^as  tT'  that  under  the  11th  section,  the  heir  of  a  devisee 

heirs.  may  be  compelled  to  join  in  the  conveyance  to  a  purchaser, 

although  the  words  of  the  Act  refer  only  to  the  heir  or  heirSj 
devisee  or  devisees  of  the  person  or  persons  deceased,  whose 
debts  are  to  be  satisfied  (5). 
8  n*^a^'lie^^'      It  is  to  be  observed,  that  the  11th  section  of  the  Act  ex- 
only  to  sales      tends  only  to  cases  where  estates  are  ordered  to  be  sold  for 

(v)  Sec.  11.  (s)  Brook  v.  Smith,  2  Russ.  &M. 

(r)  Chapman  v.  Tennant,  2  Russ.  73. 
&M.74. 
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ihe  8aliiifiu:tioii  of  any  debts  of  any  person  or  persons  deceased,  ^Vf  ^  show 

Um  old  practice  of  the  Court,  therefore,  remains  unaltered  ^  '  - 

ia  all  other  cases ;  consequently,  wherever  a  conveyance  is  for  payment  of 

reqimed  from  an  infemt,  for  any  other  purpose  than  the  ^ 

pejment  of  debts,  the  clause  giving  the  infant  a  day  to  son. 

diow  cause  must  still  be  inserted.    Thus,  in  cases  of  par-  In  all  other 

titioiky  where  mutual  conveyances  are  to  be  executed,  and  any  JJow  cau2  ^ 

of  the  conveying  parties  are  infieuats,  the  conveyances  cannot  must  be  given. 

be  executed  by  the  infants  till  twenty-one  (t) ;  and  a  day  will      cafes  of 

be  given  to  them  after  attaining  that  age  (u),  to  show  cause  P^^^ 

agminst  the  decree.    It  seems  that,  formerly,,  where  decrees  Where  intots 

were  made  for  partition,  and  some  of  the  parties  were  infants,  concerned, 

,  'no  conveyances 

and  otheiB  adulty  the  practice  was  to  direct  mutual  conveyances  are  directed  till 

to  be  executed  by  the  adult  parties,  and  by  the  infants  at 

r        »  ^  attains  21. 

twenty-one,  unless  they  should  show  cause  to  the  contrary  (x) ; 

BOW,  however,  the  practice  appears  to  be  not  to  direct  a  con- 
veyance by  any  of  the  parties  till  all  the  infants  shall  have 
attained  twenty-one,  and  have  had  an  opportunity  of  showing 
cause  against  the  decree ;  in  the  meantime  the  decree  only  ex- 
tends to  make  the  partition,  give  possession,  and  order  enjoy- 
ment accordingly,  till  effectual  conveyances  can  be  made  (y). 

In  Eyr^  v.  The  Countess  of  Shaftesbury  (z),  it  is  said,  A  day  to  show 
that  in  all  decrees  against  infants,  even  in  the  plainest  cases,  except°where*°' 
a  day  must  be  given  them  to  show  cause  when  they  come  of  conveyance  is 

Lord  Haidwicke,  however,  in  Sheffield  v.  The  Duchess  ^^^^ 
of  Buckingham  (a),  said,  that  he  took  it  to  be  the  course  of 
the  Court  not  to  give  a  day  unless  a  conveyance  was  directed, 
either  in  form  or  substance ;  and  this,  upon  reference  to  the 
cases  referred  to  in  the  note  appears  to  be  the  most  correct 
statement  of  the  practice       As  a  further  confirmation  of  the 

(t>  Tuckfield  e.  BuUer,  1  Dick.  (a)  1  West.  684. 

141 ;  Amb.  197,  S.C.  \  Seton,  296, n.  (6)  Thus  where  in  a  suit  institut- 

(«)  Hobble  V.  Read,  1  Dick,  ed  previously  to  the  1  Will.  4,  c.  47, 

SiS»  n«  lands  had  been  devised  to  trustees  to 

(s)  Tuckfield  v,  BuUer,  1  Dick,  be  sold  for  payment  of  debts,  and  the 

aia.  heir  at  law  was  an  infant,  no  day 

^jr)  Vide  the  decree  in  Agar  v.  was  given  him  to  show  cause,  be- 

Faimz,  17  Ves.  645.  654,  and  At-  cause  the  land  being  devised  to  trus- 

torney-general  v,  Hamilton,  1  Mad.  tees,  nothing  descended  to  the  infant, 

814;  as  to  the  practice  where  the  so  that  there  was  no  necessity  for  him 

tniaiit  is  idaintiff,  vidt  tupra,  to  join  in  the  conveyance.  (Cook  v. 

(s)  2  P.  Wms.  102,  Parsons,  Free.  Ch.  184  ;  1  Eq.  Ca. 

voir,  I.  Q 
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Dty  to  show 
Cause. 

V  ^  . 

Not  where  Uie 
decree  is  to 
establith  a  will} 
or  where  the 
legal  estate  if 
in  trustees. 


In  cases  of 
foreclosare  a 
day  is  always 

Siven  in  the 
ecree, 


and  in  the  order 
for  making  it 
absolute. 


in  case  of  copy- 
hold not  sur- 
rendered. 


rule  as  laid  down  by  Lord  Hardwicke,  it  may  be  obaenred, 
that  where  a  bill  is  filed  for  the  purpose  of  establishing  a  will 
of  real  estate  against  an  infant  heir  at  law,  no  day  is  ever 
g^ven  in  the  decree  for  the  infant  to  show  cause  against  it ; 
and  also,  that  in  cases  where  the  legal  estate  is  in  trastees, 
and  an  execution  of  the  trust  is  declared,  it  has  been  held 
that  there  is  no  occasion  to  g^ve  a  day  to  show  cause  to  an 
in&nt  cestui  que  trust  (c). 

There  is  one  case,  nevertheless,  in  which  the  rule  as  laid 
down  by  Lord  Hardwicke  is  subject  to  exception,  namely,  that 
of  foreclosure  against  an  infant  (c?) ;  in  that  case,  although  no 
conveyance  is  required  from  the  infEint,  either  in  form  or  sub- 
stance, he  will  be  allowed  six  months  after  he  comes  of  age 
to  show  cause  against  the  decree  (e). 

It  is  to  be  observed,  however,  that  in  such  a  case  the  only 
cause  which  can  be  shown  by  the  defendant  is  error  in  the 
decree ;  and  it  has  been  held  that  he  may  not  unravel  the  ac- 
count, nor  is  he  so  much  as  entitled  to  redeem  the  mortgage 
by  paying  what  is  due  (/). 

The  clause  giving  the  infant  a  day  to  show  cause  against 
a  decree  of  foreclosure  after  attaining  twenty-one,  must  be 
inserted  in  the  order  for  making  the  decree  absolute,  as  well 
as  in  the  original  decree ;  and  in  Williamson  v.  Garden  (^), 
an  order  was  made  upon  motion  for  varying  a  decree  in  which 
the  clause  had  been  omitted,  by  its  insertion. 

Where  a  mortgage  in  fee  had  been  executed,  with  the 
usual  covenants  for  title  by  the  mortgagor,  but  it  afiterwaids 
appeared  that  the  mortgaged  premises  were  in  fact  copyhold 


i^b.280,  a.4 ;  2  Vem.4a9.}  But  in 
another  case  there  was  a  devise  of 
all  the  testator's  real  and  personal 
estate  for  the  pajrment  of  his  debts, 
and  an  appointment  of  executors,  but 
no  specific  devise  of  the  real  estate 
was  named,  Lord  Hardwicke  directed 
the  infant  heir  to  convey  at  21,  un* 
less,  &c.  (Blatch  v.  Wilder.  1  Atk. 
421  i  vtd«  etiam  Uvedale  v.  Uvedale, 
S  Atk.  119.) 

{e)  Thoiston  v.  Blackburn,  2  Keb. 
7  ;  1  Harrison,  Ch.  Prac.  Ed.  Newl. 
367,  n. 

(d)  Booth  V.  Rich,  1  Vem.  295 ; 


Williamson  v.  Gordon,  19  Vea.  114 ; 
Anon.  Mos.  60  ;  Bennet  v.  Edwards, 
2  Vem.  392. 

(e)  Mallack  o.  Galtoo,  3  P.  Was. 
352. 

(/)  Mallack  v.  Galton,  S  P. 
Wms.  352 ;  Lyne  v.  WUlis,  ib.  n.  B. 
This,  however,  must  not  be  under- 
stood as  applying  to  cases  where  the 
decree  has  been  obtained  by  fraud,  or 
where  the  infant  claims  by  a  title 
paramount  to  the  mortgage.  Vidt 
poit,  243. 

(g)  Williamson  v.  Gofdon,  10 
Ves.  114. 


InfoMts. 


227 


landy  which  Bever  having  been  surrendered  to  the  mortgagee,  Foreoiotu»t 

4iMeaded  upon  the  death  of  the  mortgagor  to  an  infant  heir,  .  tg^nrt. 

the  Maaterof  the  RoUa  (Lord  Aivanley),  although  he  waa 

cWailj  of  opinion  that  the  covenant  in  the  mortgage  deed  waa 

a  eantniet  ftr  a  valuable  oonaideration  affecting  the  heir,  would 

Mi  Make  a  decree  directing  the  heir  to  surrender  the  estate, 

aad  ia,  default  of  payment  to  be  foreclosed ;  but  aaid,  that 

tkm  mortgagor  must  get  the  legal  estate  conveyed  to  him  be« 

fim  ho  would  direct  a  foreclosure.     His  Honor,  however, 

aAerwaida  made  a  decree,  declaring  that  the  covenant  bound 

the  hmd,  and  directed  an  account  of  what  waa  due  to  the 

plaintiff  for  principal,  interest  and  costs,  upon  payment  of 

which  within  six  months  after  the  Master  should  have  made 

hia  rapofft,  the  plaintiff  was  to  reconvey  the  mortgaged  pre- 

mmm  to  the  defendant.  Sec. ;  but  in  default  of  such  payment, 

tiio  plaintiff  waa  to  be  let  into  possession  of  the  mortgaged 

pnuniaea,  and  to  enjoy  the  aame  till  the  defendant  attained 

immif'mm  years,  upon  dmng  which  the  defendant  was  di- 

ivdod  to  surrender  the  mortgaged  premises  to  the  plaintiff ; 

aad  it  was  declared  that  the  decree  should  be  binding,  unless 

upon  boiag  served  with  a  $ubpena  to  show  cause,  he  should 

within  six  months  afier  attaining  twenty-one  show  cause  to 

the  coBtrary  (A). 

It  was  aaid  by  the  Court  in  Booth  v.  Rick(i),  that  where  in  whit  cases  a 

there  ia  an  infant  defendant  to  a  bill  of  foreclosure,  the  pro-  sale  f  ill  be  de- 
,  111..       11  ,     ,  ,     creed  instead  of 

per  way  is  to  decree  the  lands  to  be  sold  to  pay  the  debt,  foreclosure. 

and  that  such  a  sale  would  bind  the  infant ;  but  in  Ooodier  v. 
AMktan{k)y  Sir  W.  Grant  said,  that  the  modern  practice  was 
to  foreclose  infiEunts,  and  refused  to  refer  it  to  the  Master  to  in- 
quire whether  a  sale  would  be  for  the  benefit  of  the  infant. 
In  a  aubaequent  case,  however,  lard  Eldon  said  (/),  it  would 
be  too  mudi  to  let  an  infant  be  f<»reclosed,  when  if  the  mort- 
gagee would  consent  to  a  sale,  a  surplus  might  be  got  of  per- 
hapa  4,000  considered  as  real  estate  for  the  benefit  of  the 
iafirnt.  Hia  Lordship  accordingly  made  a  decree,  by  which  it 
waa  jraieraed  to  the  Master  to  inquire  and  report  whether  it 

Ck)  Spcuctr  9.  ^yes,  4  Ves.  870.      (0  Mondey  v.  Mondey,  1  V.  &  B. 


223. 


(Ic)  18  Ves.  84. 
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Persons  against  whom  a  Suit  may  be  instituted : 


^^^^^^^  ^"^^  ^  benefit  of  the  infant  that  the  estate  should  be 

-  sold.    In  that  case  the  reference  was  to  be  made  only  in  case 

the  mortgagee  consented,  and  the  same  appears  to  have  been 

the  order  in  Pace  y.  Marsden  (m) ;  bat  in  Wtikeham  Y. 

Lame,  and  Hamond  v.  Bradley  (n),  like  decrees  appeafto 

have  been  made  without  its  being  stated  that  they  were  made 

by  consent,  or  even  that  a  sale  was  prayed.    It  is  to  be  ob* 

served  also,  that  in  those  cases,  as  well  as  in  Pace  v.  M€a^ 

den,  the  decree  was  made  for  a  sale  without  a  previous 

reference  to  the  Master  to  inquire  whether  it  would  be  for  the 

benefit  of  the  infant.     In  Pace  v.  Marsden^  however,  it 

seems  that  a  sale  was  prayed  by  the  bill. 

Where  a  day        Where  an  estate  is  directed  to  be  sold,  and  a  day  is  given 

18  given  to  to  an  in^t  to  show  cause  after  he  attains  twentv-one,  a  di- 
show  cause.  „      .       .     ,     i  ,      .     ,  . 

rection  is  generally  given  in  the  decree,  that  m  the  meantime 

a  purchaser  under  it  shall  hold  and  enjoy  the  estate  against 
such  infant  until  he  attains  such  age ;  and  it  seems  that  a  pur- 
chaser buying  the  estate  under  such  a  decree  must  accept  the 
order  of  the  Court  for  a  future  conveyance  as  a  sufficient 
Purchaser  must  security  (o).  In  such  a  case  the  purchaser  must  presume  that 
accept  the  bill.  ^^^^  Court  has  taken  the  necessary  steps  to  investigate  the  ri^t 
of  the  parties,  and  that  on  such  investigation  it  has  properly 
decreed  a  sale  (/?)  ;  and  the  Court  so  far  protects  a  purchaser 
under  a  decree,  that  it  will  not  permit  his  title  to  be  affected 
by  a  mere  error  in  the  decree.  Thus  in  Bennett  v.  Hamill^q), 
where  a  bill  was  filed  by  an  infant  defendant  on  attaining 
twenty-one,  against  the  heir  of  a  purchaser  under  a  decree, 
and  other  parties  interested  in  the  estate,  to  impeach  the  de- 
cree as  erroneous,  and  to  recover  the  estate,  the  principal 
question  was,  whether  a  sale  under  a  decree  of  the  Court  was 
to  be  impeached  on  the  grounds;  1st,  That  the  heir  of  the 
debtor  not  being  of  age  and  being  required  to  join  in  the 
conveyance,  had  not  a  day  to  show  cause.  2dly,  That  there 
was  no  sufficient  account  of  the  personal  estate ;  and  Lord 
Redesdale  dismissed  the  bill  as  against  the  representatives  of 
the  purchaser,  although  he  allowed  the  suit  to  proceed  against 

(m)  SetonoD  Decrees,  275.  (p)  Bennett  v.  Hamill,  2  Sch.  & 

(n)  Ibid.  Lef.  566. 

(o)  Powell  V.  Powell,  Mad.  &       (q)  Uhi  supra. 
Geld.  53. 
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the  ether  parties.  In  delivering  his  judgment  his  Lordship  Process  against, 
ohsenred,  that  after  considering  the  subject  a  good  deal,  he 
thought  it  would  be  too  much  to  say  that  a  purchaser  under 
a  decree  of  that  description  could  be  bound  to  look  into  all 
these  eircumstancee ;  that,  if  he  was,  he  must  go  through  all 
the  prooeedings  from  the  beginning  to  the  end,  and  have  the 
opinion  of  the  Court  that  the  decree  is  right  in  all  its  parts, 
and  that  it  would  be  impossible  to  alter  it  in  any  respect ; 
that  the  cases  warranted  no  such  opinion ;  and  that,  on  the 
oontnuyy  as  fieur  as  he  could  find,  the  general  impression  they 
gire  is,  that  a  purchaser  has  a  right  to  presume  that  the 
Court  has  taken  the  steps  necessary  to  investigate  the  rights 
of  the  parties,  and  that  it  has  on  that  investigation  properly 
decreed  a  sale.  Then  he  is  to  see  that  this  is  a  decree  bind- 
ing the  parties  claiming  the  estate ;  that  is,  to  see  t'hat  all 
{Moper  parties  to  be  bound  are  before  the  Court ;  and  he  has 
further  to  see,  that  taking  the  conveyance  he  takes  a  title 
that  cannot  be  impeached  aliunde.  He  has  no  right  to  call 
npon  the  Court  to  protect  him  from  a  title  not  in  issue  in  the 
canae^  and  in  no  way  affected  by  the  decree ;  but  if  he  gets 
a  proper  conveyance  of  the  estate,  so  that  no  person  whom 
the  decree  affects  can  invalidate  his  title,  although  the  decree 
may  be  erroneous,  and  therefore  to  be  reversed,  the  title  of 
the  purchaser  ought  not  to  be  invalidated  for  insufficiency  (r). 

Infant  defendants  are  served  with  subpcenas  ad  responden-  Service  of  ni6- 
dum  in  the  same  manner  as  adults  ($)  ;  where,  however,  they  p^wfl  upon 
cannot  be  found  so  as  to  be  served,  service  of  the  subpoena 
upon  the  guardian  is  sufficient.    Thus  service  upon  the  mo-   upon  mo- 
ther of  an  infant  was  held  good  service,  as  she  is  the  natural 
goardian  of  her  children  (t) ;  and  in  Thompson  v.  Jones  (ti), 

service  upon  the  father-in-law  of  an  infant  was  permitted.  It   upon 

seemSy  however,  that  previously  to  such  service,  an  order  to  ^athcr-m-law, 
aathorize  it  should  previously  be  obtained  upon  motion  (x), 
and  where,  after  such  order,  and  service  in  pursuance  thereof, 

(r)  Ftde Lloyd  v,  Johnes, 9Ve8. 37.      (()  Smith  v.  Marshall,  2  Atk.  70. 

(f>  Where  there  is  an  infant  de-      (u)  8  Yes.  141. 
fendant  the  JuApoma  to  hear  judgment      (  r)  Garnum  v.  Marshal,  1  Dick, 
■rast  be  served  upon  the  guardian,  ad  77. 
lUtm,  and  not  upon  the  defendant. 
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PenoM  against  whom  «  Smit  tmay  be  instituted : 


Pf0ee«agiiBtt. 


AtladiiBefit 
agtiostini 
Ibr  not  appear- 


Fori 

IDg. 

Of  rooriog  for 
a  I 


If  DO  ooeuoder- 
takes  the  office 
of  guardian, 
senior  six  clerk 
will  be  ap- 
pointed. 


Infant  cannot 
be  kept  in  cus- 
tody after 
guardian  as- 
signed. 

Must  appear  in 
court  it  hving  in 
town,  and  have 
a  guardian  ap- 
pointed. 

If  in  country  a 
commission 


tlie  iiifimto  did  not  appear,  it  waa,  on  moCMm,  atdered  that  tlie 
plaintilf  shonld  be  at  liberty  to  ane  ont  an  attatlnneBt  agalUtt 
them  to  compel  them  to  appear  (y). 

If  an  infitnt,  being  aenred  with  a  smbpema  will  not  HpfMt, 
on  aflMarit  of  aerrice  of  the  subpmna  an  attachment  faMea 
againat  him;  this  howerer  ia  in  fact  never  eiceClitedy  bat 
coonad  moves  opon  the  attachment  for  an  order  for  a  aM- 
senger  to  bring  the  infemt  into  Covrty  and  when  h^  ii  thite 
the  Court  always  assigns  him  a  goardian  {z). 

So  if  an  infant  appears  to  a  IhII  and  refasea  to  ansW<er>  an 
attachment  issues  against  him  for  not  answering  (Which  is 
never  in  fact  executed),  and  counsel  moves  the  Court  upon  the 
attachment  for  a  messenger  to  bring  the  infant  into  Genit, 
and  the  Court  will  make  such  order  accordingly  (a). 

Where  an  infant  defepdant  is  brought  into  Conrt  by  the 
messenger,  and  no  one  offers  on  his  behalf  to  be  his  guardian, 
the  Court  usually  orders  the  senior  six  clerk  (who  is  tiot  en- 
gaged in  the  cause)  to  be  assigned  his  guardian,  to  appear, 
answer  or  defend  the  suit  (6).  In  general,  however^  (Mme 
relation  or  fiiend  of  the  infant  prays  to  be  appointed  guardian 
for  him,  to  answer  and  defend  the  suit,  which  the  Court 
orders  (c). 

It  has  been  decided  that  an  infant  cannot  be  kept  in 
tody  after  a  guardian  has  been  assigned  him,  and  that  he  pays 
no  costs  of  contempt,  but  the  plaintiff  always  pays  the  mes- 
senger (d). 

An  infant,  upon  being  served  with  a  subp^tna  to  answer, 
must,  if  in  town,  appear  in  Court  and  have  a  guardian  Assign- 
ed to  him,  by  whom  he  must  defend  the  suit.  If  in  tile 
country  he  must  sue  out  a  commission  to  assign  a  guardian 
and  put  in  his  answer,  and  whether  he  pleads,  answers  or 


(y)  Baker  v.  Holmes,  1  Dick.  18. 

(0  Prac.  Re^.  223.  Lord  Chief 
Baion  Gilbert,  m  his  Forum  R^mia- 
num,  (p.  205,)  says,  that  it  is 
doubted  whether  this  can  be  done 
against  a  peer  of  the  realm,  who  is  an 
infant,  and  whose  person  is  sacred ; 
but  in  an  anmymout  case  which  oc- 
curred in  the  SO  Car.  2,  (2  Cha.  Ca. 


163,)  it  appears  that  a  sequeatratioii, 
for  want  of  appearance,  was  issued 
against  Lord  Mohun,  who  was  an 
infant  peer  of  seven  years  old. 

(a)  Prac.  Reg.  223. 

(6)  Ibid. 

(c)  Ibid.  224. 

(d)  Perkins  v.  Hamood,  I  Dick. 
287. 
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tewm,  ttill  it  mufti  be  done  by  his  guardian ;  for  if  it  be  a  Of  theqniidaaa 
ploAy  umrer  or  demorrar  of  an  infant  without  his  guardian,  it  » 
will  he  irregukr(6).    Where  an  infant  is  too  iU  to  appear  in 
Court  to  have  a  guardian  assigned,  a  conunission  will  be  or- 

4«Mi(/). 

The  guardian  is  usually  the  nearest  relation  of  the  infant,  OftkegtianlisB. 
B0i  rlajming  an  interest  opposite  to  that  of  the  infant  in 
the  rafcgeci-niatter  of  the  suit. 

When  a  guardian  for  an  infant  is  to  be  appointed  in  Court,  How  appointed, 
(whieh  he  may  be,  on  any  day  after  appearance,  either  iQatowncauae. 
in  term  or  yaoation,  by  the  Lord  Chancellor  or  Vice-Chan- 
eellor,  or  by  the  Master  of  the  Rolls),  the  infant  and 
the  party  intended  to  be  appointed  guardian  must  per- 
sonally attend  in  Court,  and  then  the  clerk  in  court  for  the 
kimnt  prepares  a  note  in  writing,  containing  the  title  of 
the  cause  and  praying  that  CD.  (naming  the  person)  may 
be  appointed  guardian  to  A.  B.,  the  infant,  by  whom  he  may 
answer  and  defend  the  suit.  This  note  the  clerk  in  court 
deUrere  to  and  leaves  with  the  registrar,  who  takes  an  oppor- 
tanity  of  mentioning  it  to  the  Court,  and  then  if  the  person 
offering  himself  as  guardian  appears  upon  examination  to  be 
a  proper  person,  the  appointment  is  made  of  course.  The 
r^:istrar  who  attended  on  the  day  on  which  the  appointment 
was  made,  will,  upon  application,  draw  up  and  pass  the  order, 
which  is  to  be  entered  and  served  upon  the  adverse  clerk  in 
court  like  other  orders  of  course  (g). 

Where  in  consequence  of  the  infant's  residence  in  the  country  In  a  country 
it  is  neceesary  that  a  commission  should  issue  for  the  appoint-  ^^^^^ 
neat  of  a  guardian,  application  should  be  made  to  the  Court, 
«ther  by  motion  or  petition,  for  an  order  for  such  commission. 
This  order  is  made  ex  parte ^  as  a  matter  of  course,  and  must  be  Order  for  a  com- 
drawn  up,  passed  and  entered  like  other  orders  of  course.    The  "'"t^^l^dian 
original  order  must  then  be  left  with  the  defendant's  clerk  in  Eow  drawn  up.' 
court,  with  the  names  of  the  commissioners  intended  to  be  in- 
serted in  the  commission  (A).  The  commission  is  then  made  out  by 

(«)  Gilb.  For.  Rom.  205.  (g)  Hind.  240. 

(/)  Duke  of  Marlborough  v.  Du-      {h)  Hind.  242. 
cfa^  of  Marlborough,  1  Dick.  71. 
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Persons  against  whant  a  Suit  may  be  instituted : 


OftbeGaaidian 


Execution  of 
pommissioii. 


Guardian  need 
not  attend. 


Of  the  defence 
by  an  infEmt. 


Plea  or  answer, 
where  oath  is 
necessary,  must 
be  sworn  to  by 
guardian. 


the  clerk  in  court  ex  parte,  and  when  sealed  ia  sent  by  him  to 
the  solicitor,  who  acquaints  the  commissioners  with  the  nature 
of  the  commission  and  settles  with  them  the  time  and  place  of 
executing  it. 

When  the  commission  is  executed,  it  is  necessary  that  two 
of  the  commissioners  should  attend  at  the  time  and  place  ap- 
pointed to  open  it,  and  then  the  infant  being  personally  pro- 
duced before  them,  and  the  person  proposed  as  guardian 
appearing  upon  inquiry  to  be  a  proper  person,  the  commission- 
ers appoint  such  person  to  be  guardian  to  the  infiemt  to  answer 
and  defend  the  suit  on  his  behalf.  Although  the  personal 
attendance  of  the  infant  before  the  commissioners  is  neces- 
sary, that  of  the  guardian  to  be  appointed  may  be  and  gene- 
rally is  dispensed  with  {k). 

When  the  commissioners  have  appointed  the  guardian,  a 
certificate  of  such  appointment  must  be  engrossed  upon  parch- 
ment and  annexed  to  the  commission  (Z).  When  the  certificate 
has  been  annexed  to  the  commission,  the  following  return  is 
indorsed  upon  the  commission,  and  subscribed  by  the  commis** 
sioners :  The  execution  of  this  commission  appears  in  a 
certain  schedule  hereto  annexed" 

The  commission,  with  the  certificate  annexed,  is  then  to  be 
sent  to  the  defendant's  clerk  in  court,  at  the  Six  Clerk's  Office, 
and  thereupon  the  appointment  of  guardian  is  complete  (m). 

When  the  guardian  has  been  appointed,  whether  in  Court 
or  by  Commission,  it  is  his  duty  to  put  in  a  defence  on  the  part 
of  the  defendant,  and  any  such  defence  without  such  guar- 
dian will  be  irregular,  for  the  guardian  is  liable  to  the  costs  if 
the  defence  be  improper,  or  if  the  answer  be  scandalous  or 
impertinent  (n). 

If  the  defence  of  the  infant  is  by  answer  or  plea  requiring 
to  be  substantiated  upon  oath,  the  plea  or  answer  must  be  put 
in  upon  the  oath  of  the  guardian,  unless  an  order  has  been 
obtained  to  take  it  without  oath,  which  is  frequently  done  by 
consent,  upon  motion  or  petition  (o). 


(k)  Hind.  242.  (m)  Hind.  248. 

( /)  For  the  form  of  this  ccrti6cate,  («)  Hind.  241. 
sccHind.  247.  (o)  Ibid. 
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Where  the  plea  or  answer  is  to  be  taken  without  oath,  the  Of  the  D^kmm. 
order  for  that  purpose  must  be  drawn  up,  passed,  and  entered,  j^^^^^ 
and  left  with  the  defendant  s  clerk  in  court,  (for  without  such  taking  plea  or 
order  the  plea  or  answer  cannot  be  filed,)  the  record  is  then  without 
inscribed, 

"  Wiihaui  oath,  by  order,  dated  the       day  of  (p).'' 

Where  the  guardian  of  an  infant  defendant  is  also  a  co-  Where  guardian 
defendant,  and  one  answer  is  put  in  for  both ;  the  guardian  need     *  co-defend- 
only  sign  the  answer  once  (q). 

The  other  formalities  are  the  same,  mutatis  mutandis, 
with  those  observed  in  putting  in  the  answer  or  plea  of 
a  party  under  no  incapacity  (r). 

Where  the  guardian  who  has  been  appointed  to  defend  an  where  the 

infant  resides  in  London,  he  may  swear  to  the  answer  or  plea  1^^*^^^°  ^' 

at  the  public  office        but  if  the  iruardian  reside  above  .  . 

.1     ^      T     1      .  .  1  In  country, 

twenty  nules  trom  London,  it  is  necessary  that  a  commission, 

€frdedhmtSj  should  be  issued  to  take  the  answer  in  the  country, 

unless  an  order  has  been  obtained  to  take  the  answer  without 

oath ;  in  which  case,  if  the  appointment  of  guardian  has  been 

made  in  Court,  thejtera^of  the  answer  states  the  order  for  his 

appointment,  and  runs  thus : 

Sworn  at  the  public-office,  Southampton-buildings,  this 
day  of      by  A,  B,,  guardian  of  C,  D,  the  infant, 

pursuant  to  an  order  dated  the  day  of  before 

me,  ( signature  of  the  Master )  "  (f). 

If  the  appointment  of  guardian  has  been  made  by  commis- 
sion, and  the  plea  or  answer  is  put  in  in  London,  tlie  guardian 
most  attend  at  the  public  office,  with  the  answer  and  certifi- 
cate of  his  appointment,  and  swear  to  the  contents  of  the  plea 
or  answer,  and  the  following ^ura^  is  then  inscribed  in  the 
usual  manner : 

Sworn  this  day  of       by  A,  B.,  guardian  of  the 

said  CD,,  the  defendant,  assigned  pursuant  to  a  certi- 

Jicate  dated  the  day  of        at  the  public  office  in 

Southampton-buildings,  before  me." 


(p)  Hind.  241. 

(9)  Anon.  2  V.  &  B.  553. 

(r)  Hind.  242. 


(s)  Hind.  242. 
(0  Ibid.  241. 
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Persons  against  whom  a  Suit  may  be  instituted : 


Of  tbe  Defence. 

^         V  ■* 

GonmiiifMHi  to 
tike  the  umver 
of  an  iofeiit. 

May  be  sued  oat 
withoat  previous 
order. 

Of  amMMDting  a 
guardian  and 
uking  the  an- 
swer by  the 
same  commis- 
sion. 


Execution  of 
the  conmiission. 


The  commission  for  taking  the  mD8wer(ti)  of  an  infant 
defendant  by  his  gaardian,  is  neariy  the  same  in  form  and 
substance  as  that  issued  for  taking  the  answer  of  an  adult 
defendant  in  the  country,  and  may  now  be  taken  out  witii- 
out  order  (x),  though  formerly  such  a  commission  could  not 
be  made  out  by  the  clerk  in  court,  without  an  order  lust 
obtained  for  that  purpose  (y). 

The  course  of  appointing  the  guardian,  and  putting  in  the 
answer  of  an  infant,  by  means  of  two  separate  commissions, 
is  only  resorted  to  in  cases  in  which  both  the  infant  and 
guardian  reside  in  the  country,  and  in  places  where  they  can- 
not conyeniently  meet ;  where,  however,  they  can  conre- 
niently  meet,  it  is  usual  to  proceed  by  one  commissim  to 
appoint  a  guardian,  and  to  take  the  answer  of  the  infant  by 
such  guardian.'* 

On  the  day  appointed  for  executing  this  commission,  the 
commissioners  and  parties  having  met,  the  appointment  of 
the  guardian  is  made  in  like  manner  as  under  a  conuniasion 
to  appoint  a  guardian  only ;  the  guardian  after  his  appoint- 
ment exhibits  his  answer  on  behalf  of  the  infant,  and  being 
duly  affirmed  or  sworn  by  the  commissioners  to  the  truth  of 
it,  a  certificate  of  the  appointment  of  the  guardian,  and  the 
caption  of  the  answer  by  such  guardian,  is  written  at  the 
foot  of  the  answer,  and  subscribed  by  two  of  the  commis- 
sioners (or  three,  if  the  defendant's  commissioner  attend). 

This  caption  is  then  signed  by  the  commissioners,  and  the 
answer  being  annexed  to  the  commission,  the  usual  return  is 
endorsed  upon  the  commission,  and  subscribed  by  the  commis- 
sioners, the  whole  is  then  folded  up,  and  bound  round  with  red 
tape  (the  commissioners  setting  their  seals  thereon),  and  sent 
to  the  defendant's  clerk  in  court,  in  the  Six  Clerks'  Office  (z). 
The  formalities  attending  the  carriage,  and  of  filing  the  answer, 
are  precisely  the  same  as  in  the  ordinary  cases  of  answering 
by  commission  (a). 


(u)  Although  for  the  sake  of  bre-      (y)  Hind.  242  ;  for  further  parti- 

vity  it  is  stated  in  the  text  to  be  a  culars  as  to  the  manner  of  suing 

commission  for  taking  the  answer  of  out,  &c.,  a  commission  to  take  an 

the  infant,  it  is  in  fact  a  commission  answer,  vide  pott. 
to  take  the  plea,  answer  or  demurrer.       (:)  Hind.  249, 250. 

(x)  Order  IX.  2Ut  Dec.  1833.  (o)  Vide  post. 
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Where  an  infiEUit  defendant  is  resident  abroad,  and  the  pro-  Of  the  Defettet. 

eeedinff  ia  for  his  benefit,  a  commission  may  be  issued  to 

"  Of  commissuMi 

■eiiyn  a  g^uaidian,  and  to  take  his  answer  at  the  place  of  his  when  infant 

randmoe.    It  appears,  however,  that  in  some  cases,  in  order 
to  amd  the  difficulty  of  executing  a  commission  in  a  foreign 
oomaAtfj  the  Court  has  upon  motion  at  once  assigpned  a  guar- 
dian to  put  in  an  infant's  answer.    Thus,  in  Jongsma  Whendispemad 
Pjiel  (^),  where  a  motion  was  made  on  behalf  of  an  infant 
defendfint, resident  abroad,  that  his  father  might  be  assigned  his 
guardian,  for  the  purpose  of  putting  in  his  answer,  which  mo- 
tion was  supported  by  an  affidavit  that  the  father  was  not  inte-  where  father 
rested  in  the  matters  in  di£Ference  in  the  suit,  Lord  Eldon,  with  intereated. 
the  consent  of  the  plaintifiis,  made  the  order,  several  similar 
orders  having  been  produced  by  the  registrar ;  and  in  Ltish-  where  guar- 
ingten  v.  Sewell{c),  where  several  of  the  defendants  to  an  ^jJHf^'**^^^ 
original  bill  were  infants,  and  a  commission  had  been  sent  appointed  in  the 
abroady  for  the  appointment  of  a  guardian,  and  to  put  in  their  original  cause, 
anewars,  under  which  their  answers  were  put  in,  and  afterwards 
a  sopplemental  bill  was  filed  against  the  same  defendants, 
the  Vice-Ghancellor,  upon  motion  and  consent  of  the  plain- 
tift,  made  an  order,  that  the  guardian  who  put  in  the  answer 
to  the  original  bill  should  put  in  the  answer  to  the  supple- 
mental bill.    It  is  remarkable  that  in  Tappen  v.  Norman  (d), 
Lord  Eldon  refused  a  similar  application,  that  the  mother  of 
an  infant  defendant,  who  was  resident  abroad,  might  put  in 
his  answer  as  guardian  without  an  appointment  in  the  usual 
way ;  it  is  to  be  observed,  however,  that  before  deciding  the 
question  his  Lordship  asked  if  there  was  any  instance  of  such 
a  proceeding,  and  that  the  registrar  answered  that  there  was 
not ;  it  is  therefore  well  remarked  by  the  reporter,  in  his  note 
to  Lushington  v.  Sewelly  that  in  all  probability,  if  in  Tappen 
v.  Norman  the  preceding  case  of  Jongsma  v.  Pfiel  had  been 
eitedy  the  Court  would  have  made  the  order. 

Although  the  answer  of  an  infant  is  put  in  upon  the  oath  Of  the  answer 
of  the  person  appointed  his  guardian  (c),  the  infant  is  not  it^f^nu 

(h)  9  Ves.  867.  field,  2  Alk.  877 ;  Cowdell  v.  Tatlock, 

(c)  Mad.  &  Geld.  28.  3  Ves.  &  6.  19 ;  Savage  v,  Carroll, 

(d)  11  Ves.  563.  1  6.  &  B.  648;  Cowling  v.  Ely,  2 
(«)  Eccleston  v.  Petty,  Carth.  79 ;  Stark.  866 ;  Hawkins  r.  Luscombe,  2 

3  Mod.  S58 ;  Comb.  156 ;  Leigh  v,    Swanst.  375. 
Ward,  a  VcnU  72 ;  Lcgard  v.  Shcf. 
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Persons  against  whom  a  Suit  may  be  instituted : 


Of  Answeri  by.  bound  by  such  answer,  and  it  cannot  be  read  against  him ; 

the  true  reason  of  which  is,  because  in  reality  it  is  not  the 
answer  of  the  infant,  but  of  the  guardian,  who  is  the  peraoo 
sworn,  and  not  the  infant ;  and  the  infknt  may  know  nothing 
of  the  contents  of  the  answer  put  in  for  him,  or  may  be 
of  those  tender  years  as  not  to  be  able  to  judge  of  it  («). 
Ezoeptions  will  This  being  the  case,  it  would  be  useless,  and  occasion  unneces- 
not  lie.  expense,  to  call  upon  an  infknt  to  put  in  a  full  answer  to 

the  plaintiff's  bill  (/)  ;  and  it  is  therefore  held  that  exceptions 
will  not  lie  to  the  answer  of  an  infant,  for  insufficiency  (^). 
lojuDctions  As  exceptions  will  not  lie  against  an  infknt*s  answer,  they 

ce&dS^^^law  ^^^'^^^  course  be  shown  as  cause  against  dissolving  an  in- 
on  behalf  of  junction  obtained  by  the  plaintiff  to  restrain  proceedings  at 
"^^^  law  commenced  on  behalf  of  an  infant ;  consequently,  a  plain- 

tiff is  in  general  precluded  from  showing  any  cause  against 
dissolving  an  injunction  obtained  to  restrain  proceedings  at 
law  commenced  on  behalf  of  an  infant.  For  as  he  cannot  by 
exceptions  compel  a  discovery,  the  answer  of  the  defendant 
may  be,  and  most  usually  is  such,  that  no  admission  can  be 
extracted  from  it ;  indeed,  if  it  were  a  full  answer,  the  plaintiff 
would  not  be  in  a  better  situation,  as  the  rule  of  the  Court  pre- 
vents its  being  read  against  the  infant  upon  any  occasion.  In 
Lucas  y.  Lucas  {h)  it  was  argued,  that  although  the  rule  is,  that 
the  answer  of  an  infant  may  be  grossly  insufficient,  and  the 
plaintiff  cannot  by  taking  exceptions  compel  a  discovery  from 
the  infant,  but  must  prove  his  case,  yet  the  rule  went  no  far- 
ther, and  that  an  injunction  might  be  dissolved  upon  an  answer 
manifestly  insufficient,  and  not  meeting  the  equity  of  the  bill. 
It  was  held,  however,  that  in  all  cases  the  plaintiff  was  bound 
to  make  out  his  case  from  the  answer ;  and  that  unless  the 
Court  could  from  the  answer  see  the  equity,  it  would  not 
interfere  with  the  legal  title. 

It  seems  from  the  above  case  of  Lucas  v.  Lucas,  and  that 
of  Copeland  v.  Wheeler  (i),  that  although  a  plaintiff  cannot 
show  exceptions  for  cause  against  dissolving  an  injunction 

(e)  Wrottesley  v.  Bcndish,  3  P.  C.  C.  256  ;  Lucas  r.  Lucas.  IS  Ves, 

Wms.  236.  274  ;  Ix)rd  Red.  254. 

(/)Slrudwick  v.  Pargiter,  Bunb.  {h)  13  Vcs,  274. 

338.  (i)  1  Wxo.  C.  C.  256. 

(^)  Copeland  r.  WliccUr,  1  Bro. 
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upon  tke  coning  in  of  an  infant  defendant's  uiBwer,  he  may  Of  Aniiwen  bj» 
ondeitrnke  to  show  cause  upon  the  merits,  and  by  that  means  ' 
gaki  m  litde  time  till  the  next  day  of  motions. 

An  insult's  answer  is  expressed  to  be  made  by  his  guardian,  Form  of  answer, 
and  is  generally  confined  to  a  mere  submission  of  his  rights 
and  interest  in  the  matters  in  question  in  the  cause  to  the  care 
and  protection  of  the  Court.  The  general  saving  at  the  be- 
gnmingy  together  with  the  denial  of  combination  at  the  con- 
clusioDy  common  to  all  other  answers,  are  omitted ;  for  an 
in^t  ia  entitled  to  the  benefit  of  every  exception  which  can 
be  taken  to  a  bill  without  expressly  making  it,  and  he  is  con- 
sidered incaplkble  of  the  combination  charged.  The  general 
tnTerse  is  also  left  out  of  a  defendant's  answer,  because  it 
cannot  be  excepted  to  for  insufficiency  (h). 

Although  an  infant  cannot  be  called  upon  to  put  in  a  full  May  state  de- 
answer  to  the  plainti£F's  bill,  yet  he  may  state  in  his  answer 
anything  which  he  means  to  prove  in  the  way  of  defence  (t)* 

Where  an  answer  has  been  put  in  by  a  guardian  on  behalf  of  if  infant  disss, 
an  infant  defendant,  and  the  infant  comes  of  age,  and  is  dis-  JJ^^jTjj*  ^ 
satisfied  with  the  defence  put  in  by  his  guardian,  he  may  apply  put  in  a  new*^ 
to  the  Court  for  leave  to  amend  his  answer,  or  to  put  in  a  new 
one ;  and  it  seems  that  this  privilege  applies  as  well  after  a 
decree  has  been  made  as  before  (k). 

An  infent,  however,  wishing  to  make  a  new  defence,  must  But  must  apply 
apply  to  the  Court  as  early  as  possible  after  attaining  twenty-     early  as  po»- 
one^  for  if  he  is  guilty  of  any  laches^  his  application  will  be  twenty-one. 
refused  (/).    Thus  in  Ctcilv.  Lord  Salisbury  (m),  where  an 
heir-at-law,  being  a  minor,  had  by  his  answer  desired  that  the 
tmst  estate  might  not  be  sold,  and  had  offered  to  subject 
other  lands  not  within  the  trust,  for  better  raising  the  por- 
tions, so  that  a  sale  of  the  trust  estate  would  not  be  neces- 
saiy,  and  the  question  at  the  hearing  of  the  cause  was,  whether 
he  should  be  bound  by  this  offer  in  his  answer  or  not,  the  Court 

(k)  Lord  Red.  254.  Reports,  the  case  of  Bennett  v,  Lee, 

(t)  pgr  Lord  Chief  Baron  Rich-  in  2  Atk.  487.  &  529,  are  referred  to 

aids,  in  AUomey-general  v.  Lambirth,  as  S.  C,  but  upon  reference  to  that 

5  Price,  398.  book  it  will  .be  found  that  the  case 

(k)  Kelaall  v.  KelsalJ,  2  M.  &  K.  of  Bennett  v.  Lee,  there  reported,  oc- 

409.  curred  in  1742,  whilst  that  in  1  Dick. 

(0  Bennett  v.  Leigh,  1  Dick.  89 ;  was  in  1743. 

in  Mr.  Wyatt's  edition  of  Dicken's  (fn)  2  Vern.  224. 
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Persons  against  whom  a  Suit  may  be  instituted : 


Qf  Answew  by.  held  him  to  it,  because  by  that  means  he  had  delayed  a  sale, 
observing  that  if  he  would  hare  departed  from  what  he  had 
o£Fered,  he  ought  immediately  to  have  applied  to  the  Covrt  to 
hare  retracted  his  offer,  and  amended  his  answer.  It  is  lo  be 
observed,  that  the  cause  was  heard  in  1691,  and  that  the 
heir-at-law  had  come  of  age  in  1687,  and  yet  no  complaint 
had  been  made,  either  that  he  had  been  defrauded  or  decMTod, 
or  that  an  improper  defence  had  been  made,  but  he  had 
acquiesced  in  the  answer  up  to  that  time. 
Admissions  can-  The  same  reasons  which  prevent  an  infant  from  being 
the ptrtolf an °  by  his  answer,  operate  to  prevent  his  being  bound  by 

in&nt.  admissions  in  any  other  stage  of  proceeding,  unless  indeed 

such  admissions  are  for  his  benefit.  Thus  it  seems  that  where 
Case  cannot  be  ^  infant  is  concerned,  no  case  can  be  stated  by  the  Court  of 
stated.  Chancery  for  the  opinion  of  a  Court  of  Law,  because  an  in- 

fant would  not  be  bound  by  the  admissions  in  such  case  (»)• 
Upon  the  same  principle  it  has  been  held,  that  an  infimt  is 
not  bound  by  a  recital  in  a  deed  executed  during  his  in- 
fancy (o). 

All  Qscessaiy        The  consequence  of  this  rule  is,  that  where  there  are  infimt 
piwe?^*  ^     defendants,  and  it  is  necessary,  in  order  to  entitle  the  plain- 
tiff to  the  relief  he  prays,  that  certain  facts  should  be  before 
the  Court ;  such  facts,  although  they  might  be  the  subject  of 
admission  on  the  part  of  adults,  must  be  proved  against  the 
Where  neces-     infants.  Thus  where  the  bill  stated  that  one  of  the  defendants 

saiy  parties  are  was  out  of  the  jurisdiction,  and  all  the  defendants,  some  of 
out  of  the  juns- 

diction.  whom  were  infants,  admitted  the  factf  but  no  proof  had  been 

gone  into  upon  the  subject,  the  Vice- Chancellor  (Sir  J.  Leach) 
said,  that  even  if  he  could  act  upon  the  admission  of  the 
adult  defendants,  he  could  not  act  upon  that  of  the  infiojits  (p). 
Where  a  will  is  For  the  same  reason,  in  the  ordinary  case  of  establishing  a 
Uished!^'  will  relating  to  real  estate,  where  the  heir-at-law  is  an  infant, 
it  is  always  necessary  to  establish  the  due  execution  of  the 
will  by  the  examination  of  witnesses. 

From  the  report  of  the  cases  of  Cartwright  v.  Cartwright, 
and  Sleeman  v.  Sleeman,  in  Mr.  Dicken*s  Reports  (^),  it 

(n)  Hawkins    v.   Luscombe,    2  (p)  Wilkinson  v.  Beal,  4  Mod. 

Swanst.  302.  408. 

(o)  Milner  v.  Lord  Harewood,  18  (q)  2  Dick.  545.787. 
Vcs.  274. 


InfanU, 


239 


to.  haT«  been  held  that  where  tlie  heir-at-law  in  an  Of  Admiasions 

original  tnit  being  adolt,  had  hj  his  answer  admitted  the        behalf  of. 

doe  •xecution  of  the  will,  but  died  before  the  cause  was 

bfonght  to  a  hearing,  leaving  an  infant  heir,  who  was 

bnioglit  before  the  Conrt  by  revivor,  the  will  must  be 

proved  jmt  testes  against  the  infant  heir.    But  in  Livesey  Infant  bound  by 

T.ii»«My(r),  Sir  John  Leach,  M.  R.,  held,  that  the  cir-  P«>of  in  anori- 
^  ginalsuitagaiiiit 
cametanoo  of  the  first  heir  having  admitted  the  will,  ren-  his  ancestor. 

dered  it  unnecessary  to  prove  it  against  the  infant ;  and  in 
a  wiheoquent  case  (5),  the  Vice -Chancellor,  Sir  L.  Shadwell, 
ezprMMd  himself  to  be  of  the  same  opinion  as  the  Master 
ef  the  Rolls,  and  said  that  he  had  referred  to  the  entries 
of  the  cases  of  Sleeman  v.  Sleeman^  and  Cartwrigkt  v. 
Cartmmght^  in  the  registrar's  book ;  and  that  with  respect 
to  the  former,  no  such  thing  as  mentioned  by  the  reporter 
appears  to  have  taken  place ;  but  the  original  heir  having 
admitted  the  will,  the  Court  established  it ;  and  with  respect 
to  the  latter,  all  that  was  stated  was,  that  on  hearing  the 
will  and  proofs  read  (not  saying  what  proofs),  the  Court  de- 
dared  that  the  will  ought  to  be  established  (0* 

In  proceedings  in  the  Master's  Office,  under  a  decree  which  Matter  cannoi 
direeta  witnesses  to  be  examined  upon  interrogatories,  if  in- 
fiuils  are  concerned,  the  Master  cannot,  strictly  speaking, 
reeeire  affidavits ;  and  where  in  such  a  case  he  had  in  a  ques- 
tioD  of  pedigree  proceeded  upon  affidavits  obtained  from 
America,  the  Vice-Chancellor,  on  motion  for  that  purpose, 
directed  tiie  Master  not  to  proceed  upon  the  affidavits,  with 
liberty,  under  the  circumstances,  to  apply  to  the  Court,  if  by 
death,  or  otherwise,  it  became  impossible  to  obtain  under  a 
eommiflsion  the  evidence  of  persons  who  had  made  the  affi- 
davits 

In  that  case,  however,  it  is  to  be  observed,  that  the  solicitor  £ff^t  of  adrois- 
for  the  infant  had  not  concurred  in  the  mode  of  proceeding  sions by  solicitor, 
adopted  by  the  Master ;  and  that  it  is  to  be  collected  from  the 
report  that  if  he  had,  the  parties  would  have  been  bound,  as 

(t)  Cited,  4  Sim.  132.  (t)  Vide  ttiam,  Robiason  v.  Cooper, 

(s)  Lock  V,  Foote,  4  Sim.  132.       ib.  131. 

(u)  Tillotson  c  Hargrave,  3  Mad.  494. 
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Persons  ayainst  whom  a  Suit  may  he  instituted  : 


Of  the 
Replication. 

^  V  ' 

Of  the  replica- 
tion to  an 
infant's  answer. 


In  what  cases 
is  not  necessary. 


In  what  cases 
it  is  necessary. 


his  Honor  said,  that  generally  speaking,  infants  are  bound 
as  much  as  adults  are  by  the  conduct  of  their  solicitor. 

It  follows  firom  what  has  been  said  above,  that  where  a  de- 
fendant to  a  suit  is  an  infant,  and  it  is  necessary  in  support  of 
the  plaintiff  *s  case  that  some  fact  should  be  established,  which 
it  is  not  expressly  for  the  benefit  of  the  inflEuit  to  admit,  the 
answer  of  the  infant  must  be  replied  to,  and  the  fact  sought 
to  be  established  proved  by  evidence  derived  from  other 
sources  than  the  infant  s  answer  or  admissions  on  his  behalf 
made  by  those  conducting  the  cause  for  him.  Where,  how- 
ever, the  case  of  the  plaintiff  is  such  as  it  is  manifestly  to  the 
advantage  of  the  infant  to  admit,  as  where  an  infant  claims 
an  interest  under  the  same  instrument  as  the  plaintiff,  in  such 
cases  it  is  not  necessary  to  reply  to  the  answer,  or  to  go  into 
evidence  to  prove  the  execution  of  the  instrument  relied  upon, 
and  the  cause  may  be  set  down  for  hearing  upon  the  bill  and 
answer.  For  the  instrument  under  which  both  the  plaintiff  and 
the  defendant  claim,  being  stated  and  referred  to  in  the  bill,  by 
the  usual  words,  as  in  and  by  the  said  Indenture,  &c., reference 
being  thereunto  had,  when  produced  will  more  fully  appear," 
becomes  part  of  the  record,  and  as  it  is  for  the  benefit  of  the 
infant  as  well  as  of  the  plaintiff  that  it  is  set  up,  no  necessity 
exists  for  establishing  it  by  any  other  proof.  It  is  for  this 
reason,  also,  that  the  general  traverse,  which  is  always 
inserted  in  the  answer  of  adult  defendants,  is  omitted  in  that 
of  an  infant ;  for  as  no  admission  can  be  made  on  the  part  of 
an  infant  which  is  not  for  his  advantage,  the  insertion  of  such 
a  traverse  is  unnecessary  to  protect  him  against  any  inference 
to  his  disadvantage  being  drawn  from  his  not  having  specifi- 
cally traversed  any  particular  allegation  in  the  bill,  whilst  by 
generally  traversing  all  the  allegations  made  by  the  plaintiff 
he  would  be  precluded  from  taking  advantage  of  such  as  are 
in  his  favour. 

It  is  to  be  observed,  that  although  where  the  plaintiff  and 
infant  defendant  claim  under  the  same  instrument,  it  is  not 
in  general  necessary  to  reply  to  the  answer,  and  prove  the  ex- 
ecution of  such  instrument ;  yet  where  such  instrument  is  in 
itself  in  derogation  of  any  other  right  which  the  infant,  but 
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far  its  existence,  might  hare  in  the  subject-matter  of  the  suit,  Erideoce 

then,  although  the  infant  may  take  a  benefit  under  the  instru-  *gMD»t. 

ment,  it  will  still  be  necessary  to  establish  its  execution  by 

eridence ;  as  where  a  plaintiff  claims  as  a  devisee  of  real  estate, 

and  the  infant  defendant  also  claims  under  the  same  will,  but 

fills  the  character  of  heir  at  law  of  the  testator,  in  such  case  . 

the  will  must  be  established  per  testes,  although  the  infant 

has  mn  interest  under  it  as  well  as  the  plaintiff.    And  so  in  all 

cases  in  which  any  thing  is  stated  in  the  defendant's  answer 

which  the  plaintiff  does  not  think  proper  to  admit,  the  answer 

should  be  replied  to,  in  order  that  the  infant  defendant  may 

hare  an  opportunity  of  proving  his  case. 

We  have  seen  before,  that  no  infant  can  be  bound  by  any  of  evidence 

admissions  made  in  his  behalf,  unless  such  admissions  are  for  i\gsLiost  an  infant 

defendant* 

bis  benefit;  the  consequence  is,  that  in  all  cases  where 
infants  are  defendants,-  the  case  against  them  must  be  esta- 
blished by  strict  evidence,  and  that  they  must  have  been 
parties  to  the  suit  when  the  witnesses  were  examined ;  if 
they  have  become  parties  subsequently  to  the  evidence  being 
gone  into,  such  evidence  cannot  be  read  against  them.  Thus,  where  he  has 
where  the  plaintiffs  had  filed  an  original  bill,  and  gone  into  ^ 
evidence,  and  had  afterwards  amended  the  bill  by  adding  ^^^nt. 
parties  some  of  whom  were  infants,  a  motion  made  on  behalf 
of  the  plaintiff  that  he  might  be  at  liberty  at  the  hearing  to 
read  the  evidence  upon  the  original  bill,  against  the  defendants 
to  the  amended  bill,  was  refused  by  the  Vice-Chancellor,  Sir 
J.  Leach,  who  said,  that  the  defendants  who  were  adult  might, 
if  they  pleased,  consent  that  the  former  evidence  should  be 
read  at  the  hearing,  but  that  he  could  not  order  such  evidence 
to  be  read  against  the  infants  (x). 

There  seems  to  be  no  rule  in  the  Court  of  Chancery  which  Deeds  and  exhi« 
prevents  the  proving  of  exhibits  vivd  voce,  by  order,  at  the  provS^w^twt 
hearing,  as  well  in  cases  where  infants  are  concerned  as  in  against  an  in- 
others ;  in  the  Court  of  Exchequer,  however,  where  an  infant 
is  party,  and  his  interest  is  concerned,  the  Court  does  not  Seem,  in  the 
allow  of  an  order  to  examine  a  witness  viv^  voce  to  prove  ^»chequer. 


(x)  Quantock  v.  Bullcn,  5  Mad.  HI. 
VOL.  I.  R 
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Persons  against  whom  a  Stdt  may  be  instituted : 


Subp(tna  to 
hear  judgment. 


Decree  against 
infant  ought 
not  to  be  by 
consent. 


Decrees  against,  tleeds  or  exhibits,  but  the  witness  for  that  pnrpose  mutt  be 
examined  in  the  office  upon  interrogatories  (y). 

A  subpcena  to  hear  judgment,  where  there  is  an  infant  de- 
fendant, ought  to  be  served  on  the  guardian,  ad  litem ;  and 
personal  service  of  such  a  writ  upon  the  infant  himself  will  not 
be  good  service  (2),  even  though  the  infant  should  be  above 
fourteen,  or  want  ever  so  little  of  twenty-one  (a). 

The  Court  will  not  in  general  make  a  decree  by  conient, 
where  infants  are  concerned,  without  first  referring  it  to  the 
Master,  to  inquire  whether  it  will  be  for  their  benefit ;  yet  when 
once  a  decree  has  been  pronounced  without  that  previous  step, 
the  authority  of  it  is  the  same  as  if  it  had  been  referred  to  the 
Master,  and  he  had  made  a  report  that  it  would  be  for  their 
benefit  {b) ;  and  such  decree  cannot  be  reversed  unless  upon 
such  grounds  as  would  authorize  the  reversal  of  it  in  any  other 
case.  It  must  not,  however,  be  dra^n  up  as  made  by  consent, 
which  would  be  error  (c).  Athough  an  heir  at  law  is  entitled 
to  an  issue  devisavit  vel  non,  and  the  Court  cannot  refhse  it 
when  asked  for ;  yet  if  the  counsel  for  an  infant  heir  be  satis- 
fied that  there  is  no  ground  to  impeach  the  will,  he  is  well 
justified  in  not  asking  for  an  issue  (d). 

Where  an  infant  has  a  day  given  him  by  the  decree,  to 
show  cause  against  it,  the  process  served  upon  him  at  his 
coming  of  age,  isa  writ  of  subpoena,  which  is  a  judicial  writ.  Ac- 
cording to  the  old  practice  this  writ  must  have  been  returnable  in 
term  time  (e) ;  but  according  to  the  new  form  of  subpcena^  pro- 
vided by  the  orders  of  December  21,1 833,  it  is  made  retortiftble 
within  a  certain  number  of  days  after  service  on  the  defendant, 
exclusive  of  the  day  of  service  (f ).  The  service  of  a  subpetmi 


Of  the  tubp<ena 
to  show  cause 
against  a  decree. 


Service  of  must 
be  personal. 


(y)  Carleton  v,  Brightwel),  2  P. 
Wms.  463. 

(«)  Freeman  v,  Carnock,  2  Dick. 

(a)  Taylor  v.  At  wood,  2  P.  Wms. 
643. 

(6)  Wall  t.  Bushby,  1  Bro.  C.  C. 
487,  supra. 

(e)  In  an  anonymous  case,  in  1 
Freem.  127,  it  is  said  that  if  an  in- 
fant sufier  a  decree  by  consent,  it  is 
for  ever  rtvertiblt,  otherwise  of  an  ad- 


versary bill ;  and  it  is  suggested  by 
Mr.  Hovenden,  in  a  note  which  oc- 
curs in  his  edition,  that  probably  this 
is  a  typographical  error  for  irrfMrri- 
ble  j  this,  however,  would  be  incon- 
sistent with  the  words  which  imme- 
diately follow,  viz,  otherwise  of  an 
adversary  bill. 

(d)  Levy  v.  Levy,  S  Mad.  245. 

(e)  Gilb.  Forum  Rom.  160. 

(f)  I  Mylne  &  Ketne,  App.  udv. 
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of  this  description  must  be  personal,  unless  the  party  has  left  Decrees  against. 

the  kingdom,  or  has  absconded  to  avoid  service ;  in  which  '  v— ' 

case,  apon  the  facts  being  verified  by  affidavit,  the  Court  will 
Older  service  upon  his  clerk  in  court  to  be  good  service  (g). 

If  aflter  service  of  the  subpcena  to  show  cause,  the  party  of  making  a 
does  not  appear  within  the  time  limited,  the  decree  will  be  decree  absolutt. 
made  absolute,  without  entering  an  appearance  for  him  {h), 
upon  motion,  supported  by  affidavit  of  service  and  certificate  of 
non-appearance,  in  like  manner  as  a  decree  in  default  of 
t^ppearance  (t)* 

It  is  said  above,  that  in  cases  of  foreclosure,  the  only  Of  showing 

caiis«  which  can  be  shown  by  an  infant  after  attaining  J^^*^^** 

twenty-one,  against  making  the  decree  absolute,  is  error  in 

the  decree,  and  that  he  will  not  be  permitted  to  unravel  the   in  cases  of 

aceonnty  nor  even  to  redeem  the  mortgage  on  paying  what  is  '^'^^^l^^"'** 

doe.    This  strictness,  however,  must  not  be  understood  as  ap« 

plying  to  cases  in  which  fraud  or  collusion  have  been  made 

ose  of  in  obtaining  the  decree  ;  in  such  cases,  it  is  presumed  Does  not  extend 

that  an  infant  will  not  be  more  strictly  dealt  with  than  an  i°  ^ 
T>  .1  fraud,  &c. 

adult;  and  m  Lloyd  v.  Barnes (j),  a  bill  was  entertained 

by  the  Court  which  was  filed  by  the  heir  at  law  of  a  mort- 
gagor to  set  aside  a  decree  of  foreclosure  that  had  been 
made  against  his  ancestor,  who  was  adult,  under  circum- 
stances of  gross  fraud.    Neither,  it  is  apprehended,  will  the  Kor  where  title 

above  rule  apply  to  cases  where  the  title  claimed  by  the  infant     infant  if  P*" 

.  ,  ramountthe 

IS  paramount  the  mortgage.    Inus,  in  a  case  wbere  an  estate  mortgage. 

had  been  conveyed  to  the  great-uncle  and  grandfather  of  the 
infant,  as  joint- tenants  in  fee,  and  upon  the  death  of  the  great- 
unelOy  the  grandfather,  being  the  survivor,  had  mortgaged  the 
estate^  and  died,  leaving  the  infant  his  heir  at  law.  Upon 
a  bill  filed  by  the  mortgagee  against  the  infant  to  foreclose, 
the  infiuit  stated  in  his  answer  that  the  estate  had  been  pur- 
chased and  paid  for  by  his  great-uncle,  who  devised  the  same 
to  his  grandfather  for  life,  with  remainder  to  his  heirs  in  tail, 
and  ao  claimed  the  estate  as  heir  in  tail  by  a  title  paramount 
the  mortgage,  but  the  Court  decreed  an  account,  and  that  the 


(g)  dcock  V,  Glegg,  2  Dick,  764.       (0  I  Harr.  425. 
(X)  Gilb.  For.  Rom.  160;  Wha-      {j)  2  P.  Wms.  73. 
ram  r.  Broughton,  1  Ves.  18S, 

R  2 


244 


Persons  against  wham  a  Suit  may  be  instiiuted : 


Of  showing 
Cause  agmiost 
Decrees. 


What  cause 
may  be  shown 
against  a 
decree. 


Fraud  and  coU 
lasion,  how 
shown. 


defendant  should  redeem  or  be  foreclosed^  onless  he  showed 
cause  within  six  months  after  he  came  of  age,  on  the  ground 
that  the  grandfather  being*  by  the  deed  joint  tenant  in  fee  with 
his  brother,  whom  he  sur^-ived,  must  have  appeared  to  the 
mortgagee  to  have  a  good  title.  The  infant,  however,  when  he 
came  of  age  upon  being  served  with  a  subpcena  to  show  cause, 
moved  for  leave  to  amend  his  defence  by  putting  in  a  new 
answer,  and  swore  that  he  believed  he  could  prove  that  the 
mortgagee  had  notice  of  the  trust  for  his  great-uncle  at  the 
time  he  lent  the  money,  which  was  a  point  not  insisted  upon 
in  his  former  answer,  and  the  Court  made  the  order  (k).  The 
reason  of  this  distinction  between  the  case  of  a  claim  by  the 
infant  paramount  the  mortgage,  and  that  of  a  claim  subject  to 
the  mortgage,  is  obvious,  for  in  the  latter  case  it  will  be  pre- 
sumed that  the  Court  would  not  have  made  the  decree  had  it 
not  been  satisfied  that  the  mortgage  was  properly  executed, 
and  therefore  it  would  not  be  reasonable  to  allow  a  party 
claiming  subject  to  that  deed,  to  disturb  the  title  which  the 
mortgagee  had  acquired  under  it ;  but  in  the  former  case  the 
mortgage  may  have  been  properly  executed,  and  the  account 
taken  under  it  may  have  been  perfectly  correct,  and  yet  the 
mortgagor  may  not  have  had  a  title  to  make  the  mortgage,  in 
which  case  it  would  not  be  just  to  preclude  the  infiemt  from  an 
opportunity  of  establishing  a  case  which,  from  the  circum- 
stance of  its  not  having  been  insisted  upon  in  the  infant's 
answer,  was  not  properly  submitted  to  the  decision  of  the 
Court  at  the  time  the  decree  was  pronounced. 

In  ordinary  cases,  where  an  infant  has  a  day  given  him  to 
show  cause  against  making  a  decree  absolute,  he  may  either 
impeach  the  decree  on  the  ground  of  fraud  or  collusion  be- 
tween the  plaintiff  and  his  guardian,  or  he  may  show  error  in 
the  decree.  He  may  also  show  that  he  had  grounds  of 
defence  which  were  not  before  the  Court,  oi  were  not  insisted 
upon  at  the  hearing,  or  that  new  matter  has  subsequently 
been  discovered,  upon  which  the  decree  may  be  shown  to  be 
wrong. 

If  the  late  infant  seeks  to  controvert  the  decree  on  the 
ground  of  fraud  or  collusion,  he  is  not  bound  to  proceed  by 
(k)  Aoon.  Mos.  66. 
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way  of  rehearing  or  by  bill  of  review,  but  he  may  impeach  the     Of  showing 
fonner  decree  by  an  original  bill,  in  which  it  will  be  enough  ^*d?c^"** 

for  him  to  say,  that  the  decree  was  obtained  by  fraud  or  coUu-  ^  v  * 

tion  (/).    He  may  in  like  manner  impeach  the  decree  by  ori-  Error  how 

gmal  bill,  even  though  his  ground  of  complaint  against  it 

is  confined  to  error ;  and  it  is  said,  in  Richmond  v,  Tayleur  (m), 

that  a  very  eminent  practitioner  (Mr.  Vernon)  in  case  of  an 

erroneous  decree  against  an  infant,  used  always  to  advise  the 

bringing  of  an  original  bill  to  set  it  aside,  but  in  such  bill  to 

allege  specially  the  errors  in  the  former  decree.  In  such  cases         not  wait 

it  is  not  necessary  for  the  infant  to  wait  till  he  comes  of  age  till  of  age. 

before  he  seeks  redress,  but  application  for  that  purpose  may 

be  made  at  any  time  (n). 

If  the  late  infant  seeks  to  impeach  the  decree  by  showing  Of  putting  ia  a 
that  he  had  grounds  of  defence,  which  were  either  not  before  ^^"^  defence, 
the  Court  or  not  insisted  upon  at  the  original  hearing,  he  may 
^ly  to  the  Court,  either  by  motion  or  petition,  for  leave  to 
put  in  a  new  answer ;  and  it  seems  that  such  application  may 
be  made  ex  parte,  and  is  a  matter  of  course  (o). 

Although  it  is  a  matter  of  course,  that  where  an  infant  de-  Where  there  hat 
fendant  to  a  suit  who  has  a  day  given  him  to  show  cause  n*cro«a-bill. 
against  the  decree  after  attaining  twenty-one,  may  have  leave 
to  put  in  a  new  answer  ;  yet  if  he  was  plaintiff  in  a  cross  bill, 
and  that  suit  or  any  part  of  it  has  been  dismissed,  he  will  not 
be  allowed  to  amend  his  cross  bill,  or  to  file  a  new  one  for  the  Bill  of  discovery 
same  matter  (/>).    He  may,  however,  file  a  bill  of  discovery  in  ^ 
aid  of  the  case  intended  to  be  made  by  his  answer,  and  it 
seems  that  if  he  does  so,  the  time  of  six  montlis  allowed  by  the 
course  of  the  Court  for  a  defendant  to  show  cause  why  a 

(I)  Richmond  v.  Tayleur,  1  P.  if  not  signed  and  enrolled,  by  sup- 

Wms.  737.    In  the  case  of  ^ross  ptemental  bill  in  the  nature  of  a  bill 

fraud  or  collusion  used  in  obtaining  a  of  review.    Walley  v.  Berkhead,  3 

decree,  the  Court  will  entertain  an  Atk.  811;  Gully  v.  Baker,  Ca.  Tern. 

Ofiginal  bill  for  the  purpose  of  im-  Talb.  201. 
pesichiog  it,  even  though  the  party       (m)  Ubi  supra, 
complaining  was  not  an  infant  at  the       (n)  Ibid. 

time  of  the  decree  pronounced.  Vidt      (o)  Fountain  v.  Carrier,  1  P.  Wms. 

Uqyd  V.  Mansel,  2  P.  Wms.  73 ;  504 ;  Napier  v.  Lord  Effingham,  2 

Sheldon  v.  Fortescue,  3  P.  Wms.  111.  P.  Wms.  401 ;  Bennett ».  Lee,  2  Atk. 

In  general,  however,  where  no  fraud  531 ;  Trefusis  v.  Cotton,  Mos.  308. 
b  alleged,  the  proceedings  to  set  aside       (  p)  Sir  J.  Napier  v.  Lady  Howard 

a  decree,  if  it  has  been  signed  and  of  Effingham,  Mos.  67^458, 
enrolled,  must  be  by  bill  of  review,  or 

R  3 


246 


Persons  against  whom  a  Suit  may  be  instituted: 


Of  showing     decree  should  not  be  made  absolute  after  be  comes  of  age,  is 
'^MreS!°**        ^  sacred  but  that  in  particular  cases,  and  wbere  the  mat- 
*  '  ter  is  of  consequence,  the  Court  may  enlarge  it,  and  there- 

of enlarging  fore,  in  the  case  before  referred  to,  of  Trefusis  v.  Cotton  (q), 
the  time.  wbere  a  defendant  on  attaining  twenty-one  and  being  served 

with  a  subpoena  to  show  cause  against  a  decree,  filed  a  bill 
against  the  plaintiffs  in  the  original  suit  for  a  discovery,  and 
applied  to  the  Court  to  have  the  time  for  showing  cause  en- 
larged till  the  defendants  to  the  bill  of  dbcovery  had  put  in 
their  answer ;  the  Lord  Chancellor  made  an  order  for  enlarg- 
ing the  time  for  three  months  after  the  six  months  were  ex- 
pired, and  on  that  time  being  out,  and  the  defendants  not 
having  put  in  a  full  answer,  the  time  was  twice  enlarged  upon 
motion  quosque.  It  seems,  however,  from  a  subsequent  notice  of 
the  same  case  (r),  that  an  infant,  after  he  attains  twenty-one, 
cannot  controvert  the  original  decree  by  a  new  bill  praying 
relief,  unless  for  fraud  or  collusion,  or  for  error (*),  and  that  if 
he  does  so,  the  original  decree  may  be  pleaded  in  bar  to  such 
new  bill. 

Htttt  wait  till  Although  where  a  day  is  given  to  an  infant  to  show  cause 
against  a  decree,  he  need  not,  as  we  have  seen,  stay  till  that 
time  before  he  seeks  to  impeach  it  on  the  ground  of  fraud  and 
collusion,  or  error  {t) ;  yet  if  he  proceeds  on  the  ground  that  he 
is  dissatisfied  with  the  defence  which  has  been  made,  and 
wishes  to  put  in  a  new  answer,  he  must  in  general  wait  till 
he  has  attained  twenty-one  before  he  applies,  because,  if  he 
should  apply  before,  and  there  should  be  a  decree  against  him 
upon  the  second  hearing,  he  may  with  as  much  reason  put  in 
a  third  answer,  and  make  the  proceedings  endless,  and  by  this 
means  leave  it  in  the  power  of  a  guardian  to  put  in  a  new 
answer  for  him  during  his  minority,  and  so  occasion  infinite 
vexation.  This  was  the  opinion  originally  expressed  by  Lord 
Hardwicke,  in  the  case  of  Bennett  v.  Lee  (u) ;  though  he 
afterwards  held,  in  the  same  case,  that  as  the  facts  upon  which 
the  infant  wished  to  rest  his  new  defence  were  of  long  stand- 
ing, and  the  witnesses  were  consequently  very  old,  and  might 

(9)  Mos.  203.  (f)  Ibid. 

(r)  Ibid,  808.  (tt)  2  Atk.  487. 

(«)  Richmond  v.  Tayleur,  ubi  sup. 


Infants. 


847 


die  before  he  came  of  age,  the  infant  might  put  in  a  better    OX  &howipg 
answer  (x).    And  so  in  Savage  v.  Carrol  (y),  leave  was  given  ^^iJ^jJ^^ 
to  the  infant  defendant,  upon  the  same  grounds,  to  put  in  an  *       v  * 
ameaded  answer  before  attaining  twenty-one ;  but  it  was  sub- 
leqaently  held  in  the  same  case,  that  where  an  infant  before 
attaining  twenty-one  obtains  leave  to  put  in  a  new  answer,  he 
will  thenceforth  be  considered  as  plaintiff,  and  as  such  will  be 
boond  by  the  decree. 

Where  an  infant  defendant  on  coming  of  age,  having  ob-  A  Dew  answer 
tained  leave  to  put  in  a  new  answer,  does  so  accordingly,  good  cause, 
he  may  show  that  fact  for  cause  why  the  decree  should  not  be 
made  absolute,  and  the  plaintiff  must  proceed  upon  the  answer 
aceording  to  the  rules  of  the  Court  in  other  cases  (z). 

The  consequence  of  an  infant  putting  in  a  new  answer  is,  Coasequeiice  o| 
that  if  it  is  replied  to  he  may  examine  witnesses  anew  to  prove  *  ""^^  defence, 
his  defence,  which  may  be  different  from  what  it  was  before  (a). 


An  infant  may  be  committed  for  a  contempt  (b) ;  and  it  Of  Contemptf 
seems  that  where  an  infant  is  ordered  by  a  decree  or  order  ^7  lafant 
made  in  a  cause  to  convey  an  estate,  or  to  do  any  other  act, 
the  performance  of  the  decree  may  be  enforced  by  attachment; 
but  where  an  infant  is  not  a  party  to  a  cause,  but  has  been 
ordered  to  convey  under  the  statute  as  an  infant  trustee,  an 
attachment  is  not  a  proper  course ;  but  an  order  should,  be 
obtained  for  the  infant  to  convey  within  a  week  after  ser- 
Tice ;  and  if  he  does  not  obey  that  order,  a  motion  must  be 
made  that  he  stand  committed  unless  cause  shown  (c). 

It  has  been  before  observed,  that  an  infant  defendant  pays 
no  costs  of  a  contempt  occasioned  by  his  not  appearing  or 
answering ;  and  that  in  such  a  case,  where  he  is  brought  into 
Court,  the  costs  of  the  messenger  is  usually  paid  by  the 
plaintiff ;  this  is  because  an  infant  cannot  be  made  personally 
liable  to  the  payment  of  costs  (^);  and  till  the  appointment  of 
m  guardian  has  taken  place,  there  is  no  person  upon  whom 

(x)  Bennett  r.  Lee,  2  Atk.  682,      (a)  Napier  t>.  Lord  Effingham, 
tide  etiam,  1  B.  &  B.  548.  ubi  supra. 

iff)  a  B.  &  B.  244.  ^^^^  4  jyj^j  j2g 

(•)  CoUon  t7.  Trefusis,  Mos.  315.       (d)  Turner  l'.T^^ner,  1  Stra.  7Q8. 
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Persons  CLgainst  whom  a  Suit  may  be  instituted: 


Of  Contempts  guch  liability  can  be  fixed.  But  althougb  an  infant  cannot  be 
by  an  Infant  ^  1,^^^^  personally  liable  to  costs,  there  are  instances  in  which 
his  costs  have  been  ordered  to  be  paid  out  of  his  share  of  the 
fund  in  Court  (e)  ;  and  where  an  infant  is  a  party  to  a  bill  for 
a  partition,  the  costs  to  which  he  is  liable  should  be  directed 
to  be  borne  by  his  share  {/). 


In  what  man- 
ner a  guardian 
may  be  ap- 
pointed. 


Where  infirmity 
is  disputed. 


Order. 


Guardian  may 
be  appointed  by 
commission. 


Sect.  VIII. 

Persons  of  Weak  Intellect. 

A  PERSON  reduced  by  a^e  or  infirmity  to  a  second  infancy 
may  defend  by  guardian.  In  this  case  a  special  application 
should  be  made  on  his  behalf  by  motion  or  petition,  supported 
by  an  affidavit,  stating  the  particular  circumstances  of  the 
party y  and  praying  a  commission  to  appoint  a  guardian.  In 
such  cases,  if  the  fact  of  the  infinnity  is  not  disputed,  the 
order  will  be  made  without  a  reference  to  the  Master  ;  but  if 
it  is  disputed  whether  the  defendant  is  competent  or  incompe- 
tent to  answer,  it  will  be  referred  to  the  Master  to  inquire  as 
to  the  fact.  In  Lee  v.  Ryder  (a),  which  was  a  case  of  this 
description,  the  following  order  was  made :  **  This  Court  doth 
order  that  it  be  refeiTed  to  Mr.  Cross,  one,  &c.,  to  inquire 
whether  the  defendant,  J.  T.,  is  competent  to  answer  the 
plaintiff's  bill  without  the  appointment  of  a  guardian  for  that 
purpose ;  and  for  the  purpose  of  such  inquiry  it  is  ordered, 
that  the  defendant,  J.  T.,  do  attend  tlie  Master  from  time  to 
time,  as  he  shall  direct ;  and  that  the  Master  is  to  be  at  liberty 
to  call  in  such  medical  attendance  as  he  may  think  necessary 
in  making  such  inquiry ;  and  that  the  Master  is  to  state  the 
result  of  such  inquiry,  with  his  opinion  thereon,  to  the 
Court,  whereupon  such  further  order  shall  be  made  as  shall 
be  just "  {J}). 

There  appears  to  be  no  doubt  that  in  cases  of  this  nature  a 
commission  to  appoint  a  guardian  may  be  issued,  whether  it 
be  a  town  or  a  country  cause,  and  that  such  a  commission 


(e)   Vid»    Earl    of   Orford  v. 
Churchill,  3  V.  &  B.  67. 
(/)  Agar  V.  Fairfax,  17  Ves.  657. 


(a)  Mad.  &  Geld.  294. 

(6)  Keg.  Lib.  B.  1821,  fb.  495. 
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may  be  executed  any  where.    The  order  for  the  commiflsion  ^^J'^JI^J^t 

being  drawn  up,  passed  and  entered,  commissioners*  names  - 

roust  l>e  left  with  the  defendant's  clerk  in  court,  to  be  inserted 

in  the  commission,  which  in  no  case  differs  from  the  form  of  Method  of  exe« 

a  commission  to  appoint  a  guardian  to  an  infant,  except  in  commis- 

stating  that  the  party  ia  incapable  by  age  or  infirmity ;  and 

ihe  proceedings  under  a  conmiission  of  this  kind  are,  mutatis 

mutandis^  the  same  as  in  executing  a  commission  to  appoint 

a  guardian  to  an  infant. 

It  is  said  that  the  answer  of  a  superannuated  person  put  in  Answer  raaj  be 
by  guardian,  may  be  read  against  him  as  an  answer  of  one  of  ^^^^^^^ 
fall  age  put  in  in  person;  and  that  the  difference  in  this 
respect  between  such  an  answer  and  that  of  an  infant  put  in 
by  guardian  \a,  because  an  infant  improves  and  mends,  and 
therefore  is  to  have  a  day  to  show  cause  after  he  comes  of 
age ;  bnt  the  other  grows  worse,  and  is  to  have  no  day  (c). 


Sect.  IX. 
Of  Bankrupts  and  Insolvent  Debtors. 

It  is  a  general  rule  of  Courts  of  Equity,  that  no  person  can  Cannot  be  made 
be  made  a  party  to  a  suit  in  equity  against  whom  no  relief  can  ^fi^^ra^S  * 
be  prayed  ;  and  it  follows  as  a  consequence  of  this  rule,  that  relief; 
no  person  whose  interest  in  the  subject-matter  of  the  suit  has 
been  vested  by  act  of  law  in  another,  can  be  made  a  defen- 
dant; consequently,  it  has  been  held,  that  bankrupts  and 
insolvent  debtors,  whose  interests,  whether  legal  or  equitable, 
in  the  property,  must  have  devolved  upon  their  assignees, 
cannot  be  made  parties  to  suits  relative  to  any  property  vrhich 
is  affected  by  their  bankruptcy  or  insolvency  (a). 

Upon  this  principle,  a  demurrer  put  in  by  a  bankrupt  who  and  if  made  so» 
was  joined  as  a  co-defendant  with  his  assignees  in  a  bill  to  demur, 
enforce  the  specific  performance  of  an  agreement  entered  into 
by  him  previously  to  his  bankruptcy,  was  allowed  (b);  and  so 

(c)  Leving  v,  Canely,  Prec  Ch.  (b)  Whitworth  r.  Davis,  1  V.  & 

929.  B.  645  ;  vide  etiam,  Griffio  «.  Archer, 

(«)  Whitworth  v.  Davis,  1  Ves.  8c  2  Anst.  478 ;  Lloyd  v.  Lander,  6 

B.  547;  Golls  v.  Ward,  3  P.  Wms.  Mad.  288. 

ail,  iLi. 
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Id  what  casts  Collet  v.  Wollaston  (c),  where  a  bill  was  filed  by  the  pur- 
m^e^Defeod-  chaser,  at  an  auction,  of  the  reversionary  interest  of  an  insol- 
^p^'  vent  debtor  in  certain  stock  agrainst  his  assignee  for  an  assign- 
ment and  transfer,  one  of  the  questions  at  the  hearing  of  the 
case  was,  whether  the  insolvent  himself  ought  not  to  have  been 
made  a  party ;  but  the  Master  of  the  Rolls  (Lord  Alvaalej) 
declared  his  opinion  to  be  that  he  was  not  a  necessary  party ; 
but  as  the  reversionary  interest  appeared  to  have  been  sold  for 
a  very  low  price,  he  said,  that  before  he  decreed  a  specific  per- 
formance of  the  contract,  he  would  direct  an  inquiry  into  its 
value. 

Whether  for  It  is  said  by  Lord  Redesdale,  that  although  a  bankrupt,  made 

cove^  only  *  party  to  a  bill  against  his  assignees  touching  his  estate,  may 
I  doubtful,  denmr  to  the  relief,  all  his  interest  being  transferred  to  his 
assignees,  yet  it  seems  to  have  been  generally  understood,  that 
if  any  discovery  is  sought  of  his  acts  before  he  became  a  bank- 
rupt, he  must  answer  to  that  part  of  the  bill  for  the  sake  of  the 
discovery,  and  to  assist  the  plaintiff  in  obtaining  proof,  though 
his  answer  cannot  be  read  against  his  assignees,  otherwise  the 
bankruptcy  might  entirely  defeat  justice  {d).  Upon  the  same 
principle  it  seems  also  to  have  been  considered,  that  where 
a  person  having  had  an  interest  in  the  subject  of  a  bill  has  as- 
signed the  interest,  he  may  yet  be  compelled  to  answer  with 
respect  to  his  own  acts  before  the  assignment  (e). 

Considerable  doubt,  however,  appears  to  be  thrown  upon  the 
correctness  of  the  rule  which  requires  a  bankrupt  to  answer 
for  the  sake  of  the  discovery  only,  by  the  judgment  of  Sir 
Thos.  Plumer,  in  Whitwortk  v.  Davis  before  referred  to{f)y  in 
which  a  bankrupt,  who  liad  been  made  a  party  to  a  bill  for  a  spe- 
cific perfonuance  of  an  agreement,  demurred,  his  Honor,  after 
disposing  of  the  argument  which  had  been  urged  to  show  that 
the  bankrupt  was  properly  made  a  party,  in  respect  of  the  in- 
terest he  had  in  the  subject,  on  the  ground  that  all  legal  aid 
equitable  interest  in  the  property  devolved  upon  the  assignees, 
and  that  they  only  were  necessary  to  sustain  the  case  in  point 
of  interest,  and  therefore  the  bankrupt  was  not  a  necessary 
party,  goes  on  to  say ;  **The  other  ground  alleged  in  support  of 


<r)  3  Bro.  C.  C.  228. 
(d)  Lord  Red.  133. 


(e)  Lord  Red.  133. 
(/)  1  V.  &  B.  545. 
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the  bill  is  more  questionable,  whether  the  bankrupt  is  not  a  In  whatcaset 
proper partj  for  the  purpose  of  discovery  and  to  sustain  the  mJJeDc^l- 
injunction,  if  his  answer  affords  ground  for  it.  Sir  Samuel  ants. 
Romilly  stated  the  practice  to  be,  to  make  the  bankrupt  a  party, 
with  the  Tiew  to  read  his  answer,  for  the  purpose  of  sustaining 
the  injunction  against  his  assignees ;  and  that  receives  some 
autliority  from  what  is  stated  by  Lord  Redesdale  (r;).  No 
authority  is  cited  for  that,  but  Lord  Redesdale's  judgment  is 
confinned  by  the  intimation  from  the  bar,  of  the  current  opinion 
that  the  bankrupt  may,  for  the  purpose  of  discovery,  be  a 
party  in  a  bill  for  an  injunction.  1  have  not  been  a  ble  to  find 
m  case  that  supports  that  opinion,  but  the  knowledge  that 
it  is  the  received  practice  is  sufficient  to  induce  me  not  lightly 
to  disturb  it.  There  is  certainly  great  convenience  in  this,  as 
in  such  a  case  all  the  transaction  may  be  known  to  the  bank- 
rupt alone,  and  the  party  seeking  relief  would  be  entirely  de- 
prired  of  it,  as  far  as  regards  the  injunction,  if  a  discovery 
emnnot  be  obtained  from  the  only  party  having  a  knowledge  of 
the  transaction.  There  is,  however,  a  difficulty,  consistently 
with  the  rule  and  principle,  to  conceive  how  the  bankrupt's 
answer  can  be  read  against  his  assignees,  even  for  the  purpose 
of  an  injunction,  when  clearly  it  could  not  be  read  against  them 
at  the  hearing.  The  case  of  Glassford  v.  Jeffrey,  in  the  Court 
of  Exchequer,  which  was  cited  as  an  authority  for  reading  the 
bankrupt's  answer  against  his  assignees,  affords  no  assistance 
upon  this  pointy  all  the  assignees  having  put  in  distinct  an- 
swers, craving  leave  to  refer  to  the  answer  of  the  bankrupt 
and  the  schedules  to  that  answer,  not  having  any  knowledge 
themselves  upon  the  subject ;  in  that  instance,  therefore,  the 
bankrupt's  answer  was  properly  read  against  them.  There  is 
one  direct  authority  that  the  bankrupt  ought  not  to  be  made 
a  party  even  for  the  purpose  of  discovery,  Griffin  v.  Archer  (Ji)  ; 
the  note  is  short,  but  I  have  inquired  from  the  judges  who  de- 
cided that  case,  and  find  the  report  of  the  decision,  that  the  de- 
morrer  was  allowed,  is  correct.  The  case  of  King  v.  Martin  (t) 
does  not  bear  upon  the  subject;  the  opinion  of  the  Court 
being,  that  there  might  be  relief  against  the  bankrupt  upon  the 


(j^)  5upr«.  (i)  2  Ves.  juu.641. 

(Ji)  2  Anst.  478  j  cited,  2  Ves.  jun.  64  J. 


JUibviKjUfb        V  t  0*j'T»r*  lii:rir  1#!  HAUL 


isrrue'.tKfL  ull'.  iiar  tin  t»*auin?^  w  bLtppr&i  bk  I  ai 
iijii  (iNiixii«.irj  unr  r  vTa*  111*  ctemnnc  of  tK  Bmcnnc. 

ymuviW: '  Tut  ^n***  t»f  F*i,im.  -^.^aumst  ^  jra  wwift  1 
y^'.iyt^t  *ssi£.  V  'jljc  ^iLciiUK:  liis  'amLnui:  w  ■>  J»^_'  ; 
tui£!  t  ^.rfcuL  viit  juM  2iL-  naercEC  hdl  » 
iir5i:ui>r    uvu,  tavr*  'jyLiL  vt  HI  ndicf.  onrti:  bicii<  m  fti 

liSi^c  iit  rut  iiyfcr:ijjr ;  i*t  ftli*  iretiistejx  ^  jauL  unc  roBOL  iw  ; 

tut:  'jfe«f»-»  t«f  KiEUiL  '17-  ti*  1jb£  OnHiroIkr-  4m 

a** A  *yMiyTk\j.ifiA  '--'I.      St'.  i»  tif£  CM*  of  Xrf  Ttsagr  t. 

^WWjb,  tL<^  CkM:  C-f  ft  tluJLnipt       B0t  fiWiiC  W  i 

»  patrt  r ;  ajwi  tiut  iiuriuK^  of  trctptiim  pox  17 1^  Lvi  C3 
*>,jy/f.  ixi  F*r9Uijn  T,  //v^^«.  i*  xuexituaied.  M  wia  199 

fl'jw4sO  Jn-  JyA*^*!  Tai>»t,  £iot  upon  »  rery  fatssffcctanr  pnacipAe. 

prji»':j^iV,  arid  ix  utA  ouh  of  the  persons  inclDdc^  m  die-  exc<p> 
fiv/>«,  Ttt*:rt;fort:,  uym  principle.  Ukd  the  direct  ambaritrcf 
t}<*  Owjit  0/  Kx/  W^uer,  oypoied  hj  no  deciskm.  tiis  Ink- 
Ajpt  oufrht  fi'yt  t//  be  riijule  a  party  feren  for  the  poipoee  of 
i'jfSkirif.  It  u  r«<#t,  howerer,  necessary  to  decide  tbaf  in  tliis 
i  *^,,  arid  iiten-Ay  Ktatin^  the  result  of  my  inqaiiies  1  desire 
ri//t  t//  utnitirhUx)d  as  opposing'  my  opinion,  tboogh  fomed 
upon  a  #;/ini»ideration  of  the  principle  and  aatliorities,  to  mmj 
ctimttit  opinion  prevailinfr  as  to  the  practice ;  this  bill  being 
fniiiuui  Kith  the  view  of  considering  the  bankrupt  as  haring 
irnt'U  an  interetit  that  relief  may  he  had  against  him,  invohriiig 
Uiiii  In  the  c\isxrt((:n  with  the  other  defendants,  and  praying 
relief  generally  againut  him,  considered  as  a  proper  pvtr 
againut  nhoru  the  prayer  of  relief  ultimately  may  he  sustained. 


(k)  la  Clian.  Tiio.  1811.        (/;  7  Vcs.  287.     (m)  U  Yes.  159. 
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he  could  not  move  for  the  costs  as  a  defendant  against  whom  In  cases 
discovery  only  is  prayed,  and  no  decree  can  be  made.    It  is  Defemianto! 

then,  perfectly  clear,  that  relief  being  pi*ayed  against  a  defend-   v  ' 

ant,  who  can  be  a  party  only  for  the  purpose  of  discovery,  he 
may  demur  upon  that  ground  that  relief  is  prayed  against  this 
bankrupt,  when  at  all  events  a  discovery  only  can  be  sought 
against  him ;  it  seems  to  me,  that  without  determining  the 
general  question,  this  demurrer  may  be  sustained.'* 

The  decision  of  Sir  Thomas  Plumer,  just  quoted,  still  leaves  But  if  relief  be 
it  doubtful  whether  a  bankrupt  can  be  made  a  party  to  a  bill  gf^^^^ 
against  his  assignees  for  the  mere  purpose  of  discovery  and  demur, 
injunction  ;  but  there  is  no  doubt  that  if  he  is  made  a  party  bqi^  tjjg 
for  the  purpose  of  obtaining  relief  against  him,  he  may  demur  covery  and 
to  the  bill,  and  that  in  such  case  his  demurrer  will  protect 
him  from  the  discovery  as  well  as  the  relief ;  where,  however,  Unless  where 
fraud  or  collusion  is  charged  between  the  bankrupt  and  his  J^ains'thim^ 
assignees,  the  bankrupt  may  be  made  a  party,  and  he  cannot 
demur,  although  relief  be  prayed  against  him.  Thus,  where  a 
creditor  having  obtained  execution  against  the  effects  of  his 
debtor,  filed  a  bill  against  the  debtor,  against  whom  a  commis- 
sion of  bankrupt  had  issued,  and  the  persons  claiming  as 
assignees  under  the  commission,  charging  that  the  commis- 
sion was  a  contrivance  to  defeat  the  plaintiff's  execution,  and 
that  the  debtor  having  by  permission  of  the  plaintiff  possessed 
part  of  the  goods  taken  in  execution  for  the  purpose  of  sale, 
and  instead  of  paying  the  produce  to  the  plaintiff  had  paid  it 
to  his  assignees,  a  demurrer  by  the  alleged  bankrupt,  because 
he  had  no  interest  and  might  be  examined  as  a  witness,  was 
overruled  (n). 

Upon  the  same  principle,  where  a  man  had  been  fraudu- 
lently induced  by  the  drawer  to  accept  bills  of  exchange  with- 
out consideration,  and  the  drawer  afterwards  indorsed  them  to 
others,  upon  a  bill  filed  against  the  holder  and  drawer  of  the 
bill  of  exchange  for  a  delivery  up  of  the  bill,  and  an  injunc- 
tion, the  drawer  pleaded  his  bankruptcy  which  took  place 
after  the  bill  filed,  in  bar  to  the  bill,  and  the  Vice-Chancellor 
overruled  the  plea  (o). 

(«)  King  V,  Martin,  2  Ves.  jun.,       (o)  Mackworth  v.  Marshall,  3  Sim. 
641  ;  cited,  Lord  Red.  132.  3G8. 


254 


Per$oms  agttimsi  whom  a  Smit  may  be  vutituted : 


Efisctof  Bai^. 
nipCcj  after  Svit 


BankxnpCcj  of 
defendaat  do 
abatement. 


Assignees  must 
be  brought 
before  the  Court 
by  supplemen- 
tal biU. 


Death  of  assig- 
nee abates  suit. 


Where  a  defendant  becomes  bankrupt  after  the  commence- 
ment  of  the  Fuit,  the  bankrnptcy  is  no  abatement,  and  the 
plaintiff  has  his  choice  either  to  dismiss  the  bill  and  go  in 
imder  the  bankruptcy,  or  to  go  on  with  the  enit,  making  the 
assignees  parties  by  supplemental  bill  ( />).  It  seems,  that  in 
Knox  V.  Brown  (q).  Lord  Thurlow  permitted  the  plaintiff  to 
dismiss  his  own  bill  without  costs,  because  it  was  by  the  act  of 
the  defendant  himself  that  the  object  of  the  suit  was  gone.  In  m 
subsequent  case,  however,  of  Rutherford  v.  3/t7^(r),  the  Court 
of  Exchequer  refused  to  make  such  an  order  without  coets, 
and  in  Monteitk  t.  Taylor  (s),  where  a  motion  was  made  on 
behalf  of  the  defendant,  who  had  become  bankrupt,  to  dismiss 
the  plaintiff*s  bill  with  costs,  for  want  of  prosecution,  Lord 
Eldon,  although  he  at  first  entertained  a  doubt  whether  he 
could  make  such  an  order  with  costs,  afterwards  expressed  an 
opinion  against  the  plaintiff  upon  that  point,  upon  which  the 
plaintiff  submitted  to  give  the  usual  undertaking  to  speed  the 
cause. 

After  what  has  been  said,  it  is  scarcely  necessary  to  observe, 
that  where  a  party  who  is  a  defendant  to  a  suit  becomes 
bankrupt,  or  takes  advantage  of  the  Insolvent  Debtor's  Act,  it 
will  be  necessary  for  the  plaintiff,  if  he  proceeds  with  the  suit, 
to  bring  the  assignees  before  the  Court  by  a  supplemental 
bill ;  and  it  has  been  decided,  that  where  the  assignee 
of  an  insolvent  has  been  already  before  the  Court  as  a 
defendant,  and  such  assignee  die  or  is  removed,  and  a  new 
assignee  is  appointed  in  his  stead,  the  suit  abates,  and  that 
the  26th  sect,  of  the  7  Geo.  4,  c.  57,  applies  only  to  cases 
where  the  assignee  is  plaintiff,  and  not  to  cases  where  he  is  a 
defendant  (t). 

As  a  similar  section  occurs  in  the  Bankrupt  Act,  6  Geo.  4, 
c.  16,  8.  7,  it  is  presumed  that  a  similar  construction  would  be 
put  upon  it  {u). 

Where  a  bill  has  been  filed  against  a  defendant  who  after- 


(p)  Monteith  r.  Taylor,  0  Ves. 
615. 

iq)  2  Bro.  C.  C.  180. 
(r)  2Anst.4u8. 
(i)  Supra, 


(t)  Bainbridge  v,  Blair,  Younge, 
E.  R.  389 ;  Mendham  r.  Robinson, 
1  Mylne  &  Keene,  317;  vide  ant^ 
p.  85. 

(«)  Vide  ante,  p.  86. 


Persons  Outlawed,  Attainted^ 
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wanb  becomes  bankrapt,  and  a  supplemental  bill  is  in  conse-  S^ect  of  Ba 
qaence  filed  against  his  assignees,  the  evidence  taken  in  the  "'^^^ix!^^^ 
original  cause  previously  to  the  bankruptcy  may  be  read  at  the   \     v     ■  ^ 
faeving  against  the  assignees;  but  where  it  appeared  that  inorigiDalcauiet 
MMue  of  the  witnesses  in  the  cause  had  been  examined  after  may  be  read 
die  commission  issued,  and  before  the  supplemental  cause  was  q|^°.^^^^^* 
at  iMue,  the  Vice-Chancellor  allowed  an  objection  to  reading  but  not  if  eia- 
their  depodtions,  but  over-ruled  it  so  far  as  it  extended  to  the  pil^e^after^ 
whneflBes  who  had  been  previously  examined  (x).  commission  ii- 

Where  a  mortgagor  had  taken  advantage  of  an  Insolvent  ^  ^ 
Act  and  the  provisional  assignee  was  made  a  party  to  a  bill  to  assignees, 
foreclose,  and  he  put  in  answer  claiming  no  interest  in  the 
premises,  except  such  as  he  was  entitled  to  as  provisional 
assignee,  it  was  held  that  the  plaintiff  ought  to  pay  him  his 
costs  and  add  them  to  his  debt  {y).  In  a  previous  case,  how- 
ever, before  Sir  J.  Leach,  M.  R.,  where  a  bill  of  foreclosure 
had  been  filed  against  the  assignees  of  the  mortgagor,  who 
was  an  insolvent  debtor,  the  Master  of  the  Rolls  held  that  the 
asaigneefl  were  not  entitled  to  their  costs,  although  they  had 
by  theh*  answer  disclaimed  all  interest,  and  said  that  they 
would  have  released  the  equity  of  redemption  if  any  applica- 
tion for  that  purpose  had  been  made  to  them  (z). 


Sect.  X. 


Persons  Outlawed  and  Attainted,  or  Convicted  of  Treason 
or  Felony, 

It  is  said  that  all  persons  disabled  by  law  to  institute  or  In  what  cases 

maintain  a  suit  may,  notwithstanding,  be  made  defendants  in  D^^endanST 

m  Court  of  Law,  and  cannot  plead  their  own  disabilities  (a) ;  and  *  v  * 


(x)  Hitcliens  v.  Congreve,  4  Sim. 
420. 

(y)  Woodwaid  v.  Haddon,  4  Sim. 

eoe. 

(%)  Collins  V.  Shirley,  1  Rnss.  & 
M.6S8. 


(a)  Treatise  on  Sfar  (Chamber, 
part  8,  sec.  6.  (2  Collect.  Jiiri J.  140). 
It  is  said  in  tho  above  Treatise, 
that  persons  attainted  of  treason  or 
felony  are  excepted  out  of  this  rule ; 
but  It  has  been  decided  in  many 
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Persons  agauut  whom  a  Smit  may  be  imstituied : 


O^Szti  ^  presumed  that  this  role  would  also  be  adopted  in  Courts  of 
Atuioed,  &c  Bquity,  where  the  suit  seeks  to  establish  a  pecuniary  demand 
*  '  against  the  party ;  where  howerer  the  proceeding  is  in  rem., 

and  a  person  under  any  of  the  disabilities  alluded  to  is  inter- 
ested in  the  object  of  the  suit,  then  it  would  seem  that  as  the 
interest  of  the  party  is  entirely  vested  in  the  Crown,  the 
Attorney-general  would  be  the  proper  defendant  Whether 
in  such  case  the  party  himself  should  be  joined,  is  a  point 
which  does  not  appear  to  have  been  determined,  but  it  is  sub- 
mitted that  the  rule  before  laid  down,  viz.  that  no  person  can 
be  made  a  party  to  a  suit  against  whom  no  relief  can  be 
prayed,  will  apply  to  this  case  as  well  as  to  that  of  bankrupts 
and  insolvents. 


Sect.  XI. 
Pavpers, 

Defendante  may  ALTHOUGH  the  Statute  27  Hen.  7,  c.  12,  before  referred  to,  as 
fo^TaH^e^  ^^^^  under  which  the  practice  of  admit  ting  parties  to  sue  in  formd 
*  V  '  pauperis  originated,  does  not  extend  to  defendants,  and  con- 
sequently a  defendant  in  an  action  at  law  is  never  allowed  to 
defend  it  as  a  pauper  (c) ;  yet  a  greater  degree  of  liberality  is 
practised  in  Courts  of  Equity,  and  a  defendant  who  is  in  a  state 
of  poverty,  and  as  such  incapable  of  defending  a  suit,  may,  as 
well  as  a  plaintiff,  obtain  an  order  to  defend  in  formd  pauperis, 
upon  making  the  same  affidavit  of  poverty  as  that  required  to 
be  made  by  a  plaintiff.  Indeed,  originally  the  right  of  admis- 
sion in  formd  pauperis  appears  to  have  been  confined  to  de- 
fendants. By  Lord  Bacon's  orders,  it  is  said,  "  that  any  man 
shall  be  admitted  to  defend  in  formd  pauperis  upon  oath,  but 
for  plaintiffs  they  are  ordinarily  to  be  referred  to  the  Court  of 
Requests  or  to  the  provincial  counsels,  if  the  case  arise  in  the 

case«,  that  a  defendant  cannot  plead  Leon.  329;  and  Via*  Ab.  Attainder* 

bis  own  attainder  to  an  action  brought  [B.]  %. 

against  him   for  debt  or  trespass.  (6)  Vide  Balcb  «.  Wastall,  1  P. 

Banyster  V.  Trussell,  Cro.  Elix.  516 ;  Wms.  445;  Hay  ward  o.  Fiy,  lb.; 

Coke's    Entries,  246,  vide  etiam.  Rex  v.  Fowler,  Buob.  38. 

Ward  and  Prestall's  Cases,  in  1  (c)  1  Tidd.  88. 


PertoM  out  of  the  Jurisdiction  of  the  Court, 
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jurifldictioiiy  or  to  some  gentleman  in  the  country,  except  it  DtfcndanUmay 
,     .  .  ,  -  ...  ,  /•  Ai.     l>«  admitted  m 

be  in  eome  special  cases  of  commiseration  or  potency  oi  the  jf^f^  Pauptrit. 

•dTerw  party  "(rf)-   "  ' 

To  entitle  a  party  to  defend  as  a  pauper,  he  must  make  the  same 
affidavit  as  is  required  from  a  plaintiff  applying  to  sue  in  that  ca- 
pacity ;  and  it  seems  that  if  he  is  in  possession  of  the  property  in  i^ot  where  be  i» 
dispate,  though  it  be  ever  so  small,  he  cannot  be  admitted,  or  if  injwsacMion  of 
admitted,  he  may,  upon  the  fact  being  afterwards  shown  to  diipute!*'^^ 
the  Court,  be  dispaupered         In  this  and  in  most  other 
respects,  the  rules  laid  down  with  regard  to  persons  suing 
tn  formd  pauperiSy  are  applicable  to  persons  defending  in  that 
character ;  the  only  difference  being  in  the  form  of  application 
for  admission,  the  petition  for  which,  in  the  case  of  a  defend- 
ant, is  much  shorter  than  in  the  case  of  a  plaintiff,  and  is  not 
required  to  contain  any  statement  of  the  case.    Nor  is  it  ne- 
cessary, in  the  case  of  a  defendant,  that  the  petition  should  be 
accompanied  by  any  certificate  of  counsel (/). 


Sect.  XII. 

Of  Persons  out  of  the  Jurisdiction  of  the  Court. 
Where  a  suit  affects  the  rights  of  persons  out  of  the  Where  their 
jurisdiction,  the  Court  will  in  some  cases,  where  there  are  c°d^'l^toTh<Me 

other  parties  concerned,  proceed  against  those  other  parties,  of  othen.  

and  if  the  absent  persons  are  merely  passive  objects  of  the 
judgment  of  the  Court,  or  their  rights  are  incidental  to  those 
of  the  parties  before  the  Court,  a  complete  determination  may 
be  obtained  without  them  (a).  Thus  in  Attorney -general  at  the 
relation  of  the  U niversity  of  Glasgow  v.  Baliol  College^b) ,  which 
was  an  information  filed,  impeaching  a  decree  made  in  1699, 
on  a  former  information  by  the  Attorney-general  against  the 
trustees  of  a  testator,  his  heirs  at  law  and  others,  to  establish 
a  will  and  a  charity  created  by  it,  alleging  that  the  decree 
was  contrary  to  the  will,  and  that  the  University  of  Glasgow 
had  not  been  made  a  party  to  the  suit ;  Lord  Hardwicke  over- 

(d)  Beames's  Oid.  45.  (/  )  2  Harr.  SOO. 

(e)  Spencer  v.  Bryant,  11  Ves.      (a)  LofdRed.25. 
49 ;  vUU  etmm,  Prac.  Reg.  SSI.  (6)  Dec.  1 1, 1744. 

VOL.  I.  S 
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Persons  against  whom  a  Suit  may  be  instituted : 


Having  inciden- 
tal Intoietts. 


Joint  debtors. 


In  cases  of  in- 
terpleader. 


ruled  the  latter  objection,  as  the  University  of  Glasgow  was  a 
corporation  out  of  the  reach  of  the  process  of  the  Court,  which 
circumstance  warranted  the  proceedings  without  making  that 
body  party  to  the  suit  (c). 

And  so  where  a  bill  was  filed  for  the  recovery  of  a  joiat 
debt  against  one  of  two  partners,  the  other  being  out  of  the 
kingdom,  the  question  before  the  Court  was,  whether  the  de- 
fendant should  pay  the  whole  or  only  a  moiety  of  the  debt, 
and  Lord  Hardwicke  was  of  opinion  that  he  ought  to  pay  the 
whole  (d).  Upon  the  same  principle  a  bill  may  be  brooght 
against  one  factor  without  his  companion,  if  such  compankm 
be  beyond  sea  (e)  ;  and  where  there  were  two  executoni,  one 
of  whom  was  beyond  sea,  and  a  bill  was  filed  by  a  residuaij 
legatee  against  the  other  to  have  an  account  of  his  own  re- 
ceipts and  payments,  the  Court,  upon  an  objection  being  taken 
at  the  hearing,  on  the  ground  of  the  absence  of  the  co- 
executor,  allowed  the  cause  to  go  on  (y*). 

In  bills  of  interpleader,  also,  a  plaintiff  may  proceed  with 
his  suit  and  obtain  an  injunction  against  a  party  resident  in 
this  country,  although  the  other  parties  claiming  the  property 
are  out  of  the  jurisdiction  (g).  In  such  cases,  however,  the 
plaintiff  is  bound  to  use  prompt  diligence  to  get  the  parties 
who  are  absent  to  come  in  and  interplead  with  those  who 
are  present.  If,  however,  he  does  not  succeed  in  doing  so 
within  a  reasonable  time,  the  consequence  is,  that  the  party 
within  the  jurisdiction  must  have  that  which  is  represented 
to  be  the  subject  of  competition,  and  the  plaintiff  most 
be  indemnified  against  any  proceeding  being  afterwards 
taken  on  the  part  of  those  who  are  out  of  the  jurisdicti<m. 

For  this  purpose,  if  the  plaintiff  can  show  that  he  htf 
used  all  due  diligence  to  bring  persons  out  of  the  juris- 
diction to  contend  with  those  who  are  within  it,  and  they 
will  not  come,  the  Court  upon  that  defisiult,  and  their  so  ab- 
staining from  giving  him  an  opportunity  of  relieving  himself, 
would,  if  they  afterwards  came  here  and  brought  an  action, 
order  service  on  their  attorney  to  be  good  service,  and  injoin 


(c)  Lord  Red.  35,  n.  (^). 

(d)  Darwent  v.  Walton,  3  Atk. 
510. 

(«)  Cowslad  9,  Cely,  Prec.  Ch.  83. 


m  Ibid. 
{g)  Stevenson 
Ves.fi(B.  407. 
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that  action  for  ever,  not  permitting  those  who  refused  the  I^ving^inciden. 
plaintiff  that  justice,  to  commit  that  injustice  against  him  '\h),  - 

Upon  the  same  ground  it  has  been  determined,  that  where 
a  party  to  a  bill  of  interpleader  who  has  been  served,  will 
not  appear,  and  stands  out  all  the  process  of  contempt,  the 
bill  may  be  taken  pro  confesso  against  him,  and  he  will  be 
decreed  to  interplead  with  the  other  defendants  (t). 

Where,  however,  the  person  who  is  out  of  the  jurisdiction  Where  their  in- 

is  one  whose  interests  are  principally  affected  by  the  bill,  ^J^^^  P""" 
,     ^  ,  .  ,  t       ^    ^     cipally  afr»^cted. 

the  Court  cannot  proceed  in  his  absence,  even  though  the  the  Court  cannot 

parties,  having  the  legal  estate,  are  before  the  Court;  thus  J^^^^*" 
where  a  judgment-creditor,  who  had  sued  out  an  elegit  upon 
his  judgment,  filed  a  bill  for  equitable  execution  against 
real  estates,  which  were  vested  in  trustees  upon  certain  trusts, 
the  Court  would  not  proceed  with  the  cause,  because  the  equit- 
able tenant  for  life,  subject  to  the  trusts,  was  abroad  {f).  Upon 
the  same  principle  it  has  been  held,  that  bail  cannot  maintain 
in  injunction  against  a  creditor,  who  has  recovered  a  verdict, 
where  the  principal  debtor  is  out  of  the  jurisdiction  {k). 

In  a  recent  case,  where  a  contract  for  the  sale  of  an  estate 
in  the  West  Indies,  had  been  entered  into  by  a  person  who 
resided  there,  and  had  got  into  possession  without  paying  the 
purchase-money,  and  a  suit  was  instituted  in  this  country  by 
the  Tender  against  the  consignees  appointed  by  the  purchaser. 
Lord  Lyndhurst,  C,  refused  to  entertain  a  motion  for  a  re- 
ceiver of  the  proceeds  of  the  consignments,  on  the  ground 
that  the  purchaser,  who  was  the  principal  defendant,  was 
abroad y  and  had  never  been  served  with  a  subpcena  (/).  Upon 
the  same  g^und  the  Vice-Chancellor,  Sir  J.  Leach,  in  Coward 
T.  Chadwick  (m),  refused  a  motion  by  a  second  mortgagee  for 
the  appointment  of  a  receiver  where  the  mortgagor  was  out  of 
the  jurisdiction  (n). 

(k)  Per  Lord  Eldon,  2  V.  &  B.       (/)  Stratton  ».  Davidson,  1  Russ- 

419,  vids  etiam  Martinius  v.  Hoi-  &  M.  484. 
muth,  ib.  412,  n. ;  Cooper,  245,  S.C.       (m)  2  Russ.  150,  n. 

(i)  Fairbrother  t>.  Prattent,  Dan.       (n)  Dy  recent  statutes  great  facili- 

£xc.  Rep.  C4,  and  the  decree,  ib.  69.  ties  have  been  given  to  the  carrying 

n.  (c).  on  suits  against  parties  out  of  the 

(j)  Browne  v.  Blount,  2  Russ.  &  jurisdiction,  by  authorizing  the  ser« 

M.  88.  vice  of  suhpctnas,  and  other  proceed - 

•  (k)  Roverayv.  Grayson,  3  Swan,  ings,   upon  them.    Vide  potif  277 

145,  n.  et  uq, 

s  2  ^ 
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Penoms  a^mtui  mtAom  a  Smit  may  be  imsiUtUed : 


Appoinciorat  of 
a  receiver  io  the 
absence  of  a 


Id  what  cases 
they  most  be 
made  parties. 


In  what  cases 
their  absence 
mast  be  proved. 


With  re»pect»  howerer,  to  the  ftppointmeiit  of  m  receiTer,  in 
the  abMDce  of  the  mortfagor,  the  practice  has  andergone  con- 
aiderable  alteration  in  conseqoence  of  the  decision  of  Lord  Eldon , 
in  Tamjitld  t.  /rrtae^o, ;  in  that  case  an  application  for  a  ie> 
ceirer  had  heen  made  to  the  Vice-Chancellor,  Sir  J.  Leach,  by 
the  grantee  of  an  annnitr,  which  was  eecared  hj  an  equitable 
charge  upon  an  estate,  though  the  grantor  had  gone  abroad  and 
had  not  appeared  to  tlie  suit,  and  the  application  was  refused 
on  the  groond  that  the  Court  had  not  juiisdiction  to  deprive  a 
man,  who  was  not  present,  of  the  possession  of  his  estate :  but 
upon  the  motion  being  renewed  before  Lord  Eldon,  he  made 
the  order  for  a  receiver,  bat  guarding  it,  boweTer,  in  such  a  way 
as  not  to  prerent  any  person  having  a  better  title  to  the  pooses- 
sion  of  the  estate,  from  ousting  him  if  thej  pleased.  His  Lofd- 
ship  observed,  that  he  did  not  see  why  the  rightB  of  the  equi- 
table mortgagee  were  to  be  taken  awav,  bv  the  curcumstances 
that  the  mortgagor  had  not  entered  an  appearance,  and  ooukl 
not  be  compelled  to  do  so.  The  rights  of  a  second  mortgagee 
might  be  delayed  to  all  eternity,  if  the  residence  of  the  mort- 
gagor out  of  the  jurisdiction  were  to  have  the  effect  whidi  tiie 
Vice-Chancellor  had  given  it  {p). 

It  is  usual,  in  cases  where  any  of  the  persons  who,  if  resi- 
dent in  this  country,  would  be  necessary  parties  to  a  suit  are 
abroad,  to  make  such  persons  defendants  to  the  bill,  charging 
the  fact  of  their  being  abroad,  and  praying  that  they  may  be 
served  with  process  when  they  come  within  the  jurisdiction(^)  : 
and  although  it  appears  to  have  been,  at  one  time,  considered 
that  the  omission  of  their  names  in  the  prayer  of  process  would 
not  render  the  record  defective  (r),  it  has  recently  been  de- 
termined that  it  is  necessary  to  pray  process  against  them,  and 
that  a  bill  which  omits  to  do  so  is  liable  to  demurrer  (s). 

Where  a  necessary  party  is  charged  in  the  bill  to  be  oat  of 

the  jurisdiction  of  the  Court,  it  will  be  requisite  that  the  fiu:t 

should  be  either  admitted  or  proved  at  the  hearing ;  and  it  is 

to  be  observed,  that  where  some  of  the  parties  to  the  suit  are 

abroad,  and  others  are  infants,  the  fact  of  their  being  abroad 

(o)  2  Russ.  149. 
(p)  Vidt  the  order  made  in  this 
case»  2  Russ,  162. 
iq)  Lord  Red.  134. 


(r)  Haddock  v.  Thomliason,  a  S. 
&  S.  219. 

(s)  Taylor  v.  Fisher,  Rolk,  Sittings 
after  Hil.  T.  1835,  MS. 
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must  be  proyed,  and  the  Court  will  not  act  upon  an  admission  Practice  where 
of  rach  a  ^t  on  the  part  of  the  infant  defendants  {s),  queDtW^b^ 

Where  a  party  alleged  in  the  hill  to  be  out  of  the  jurisdic-  amenable.  

tkm  of  the  Court,  subsequently  becomes  amenable  to  it,  he  proces* 

WMjf  if  process  has  been  prayed  against  him,  be  served  with  has  been  prayed. 

such  process.    If  process  has  not  been  prayed  against  him.  Where  process 

the  bill  must  be  amended  for  the  purpose  of  praying  it,  if  the  ^y^* 

stale  of  the  proceedings  will  admit  of  such  amendment,  if 

they  will  not,  a  supplemental  bill  must  be  filed  against  him(0. 

In  Capel     Buttery  where  a  party  who  was  named  as  a  de-  where  party 

fendant,  but  had  never  been  served  with  a  subpcena,  appeared  appears  volun- 

by  counsel  at  the  hearing,  and  consented  to  be  bound  by  the 

decree,  the  defect  arising  from  his  not  having  been  served  or 

answered  was  held  to  be  cured  (u). 

In  some  cases,  where  a  defendant  has  been  abroad  during  After  decree, 
the  proceedings  in  a  cause,  he  has  been  allowed  to  come 
in  alter  a  decree  has  been  pronounced,  and  to  have  the  benefit 
of  it  without  the  process  of  filing  a  supplemental  bill :  thus, 
in  Banister  Way  (w),  after  a  decree  pronounced  establishing 
a  willy  and  directing  the  necessary  accounts,  some  of  the 
residnary  legatees,  having  been  abroad,  applied  to  have  the 
benefit  of  the  decree,  submitting  to  be  bound  by  it,  and  an 
order  was  made  (they  submitting  to  the  decree),  that  they  should 
be  at  liberty  to  enter  their  appearance  by  their  clerks  in  court, 
and  that  they  should  have  the  like  benefit  of  the  decree  as  if 
they  had  put  in  an  answer,  and  had  appeared  at  the  hearing  of 
the  cause.  A  similar  order  was  made  by  Lord  Lyndhurst,  C, 
after  a  cause  had  been  heard  upon  further  directions  (x). 

It  is  to  be  observed,  that  where  a  defendant  is  stated  to  be  Order  to  amend 
abroad,  and  process  is  prayed  against  him  when  he  shall  come  ^^^^^^ 
within  the  jurisdiction  of  the  Court,  he  is  in  substance  not  a  usual  time,  on 
party  to  the  suit,  (at  least  till  he  has  been  served  with  process,)  ^  Jefe^dant^** 
and  therefore,  under  such  circumstances,  where  one  of  the  who  is  abroad 
defendants  was  abroad,  and  had  not  put  in  an  answer,  but  all  ^^J^ 
the  other  defendants  had  answered,  it  was  held  that  an  order 

(i)  WUkinson  v.  Bial,  4  Mad.      (0  Lord  Red.  134. 
408.    Ai  to  what  will  be  sufficient      (u)  2  S.  &  S.457. 
jrrimi  faeU  evidence  that  a  defendant       (w)  2  Dick.  687. 
is   out    of  the  jurisdiction,    Vide       (x)  White  r.  Hall|  1  Russ.  fic 

Johnson  v.  Compton,  4  Sim.  4G.  M.  332. 
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Persons  against  whom  a  Suit  may  be  instituted: 


Sabte(|aeiitly  to  amend,  obtained  after  the  expiration  of  six  weeks  from  the 
^^^^"4  time  when  the  answer  of  the  last  of  the  defendants  who  had 
'  answered  was  put  in,  was  irregular,  according  to  the  13th  of 

the  Orders  of  the  3d  April  1828,  and  could  not  be  supported, 
on  the  ground  that  the  defendant  who  was  abroad  had  not 
yet  put  in  his  answer  (y). 
Service  of  tub"  It  appears  to  have  been  formerly  considered,  that  service  of 
nc^Tgoodserrice.  ^  subpcena  abroad  was  good  service,  and  that  the  defendant 
might  afterwards  be  attached  upon  it  when  he  came  to  this 
country  (z) ;  and  the  cases  usually  referred  to  in  books  of 
practice,  in  support  of  this  proposition,  are  Scott  Hough  (a), 
and  Shaw  v.  Lindsay  (b).  It  has  since,  however,  been  Mta- 
blished,  that  those  cases  are  of  no  authority,  as  it  has  been 
found  that  in  the  case  of  Bourke  v.  Macdonald  (c),  upon  the 
authority  of  which  Lord  Thurlow  appears  to  have  acted  in 
Scott  V.  Hough,  above  referred  to,  no  order  was  made ;  and 
that  in  Shaw  v.  Lindsay,  the  order  was  finally  refused  by 
Lord  Eldon.  Upon  this  ground,  in  Fernandez  v.  Corbin 
the  Vice^hancellor,  Sir  L.  Shadwell,  discharged  an  order  f<Hr 
an  attachment,  which  had  been  obtained  against  a  defendant 
who  had  not  appeared  to  a  subpoena  served  in  Guernsey,  as 
irregular.  In  a  previous  case  (e),  his  Honor  had  granted  an 
attachment  for  non-appearance  to  a  subpoena  served  abroad ; 
but  it  was  upon  the  ground  that,  in  the  course  of  correspond- 
ence between  the  solicitors,  the  defendant's  solicitor  had 
Unless  under     acknowledged  the  service  of  the  subpoena.  It  is  to  be  observed 

^  V"  1'  *^\??'    that  now,  by  the  statute  2  Will.  4,  c.  33,  extended  by  4  &  5 

and  4  &:  5  W,4,  , 

c83.  Will.4,  C.83,  process  may,  in  certain  cases,  be  served  with 

effect  upon  parties  resident  out  of  the  jurisdiction  (/). 
Snbstitated  But  independently  of  these  statutes,  courts  of  equity  have  in 
some  cases  the  power  of  enforcing  obedience  to  their  process,  by 
defendants  who  are  out  of  their  jurisdiction,  by  restraining  the 
assertion  of  their  legal  rights  in  a  manner  prejudicial  to  the  plain- 
tiffs, until  they  have  rendered  themselves  amenable  to  the  juris- 
diction.   This  power  is  chiefly  exerted  where  actions  at  law  are 

(y)  King  of  Spain  v.  Hullett,  3  (c)  2  Dick.  587. 

Sim.  330.  <d)  2  Sim.  544. 

(s)  1  Newl.  66.  («)  Nichol  t>.  Gfryn.  1  Sim.  889. 

(a)  4  Bro.  C.  C.  213.  (/)  Vide  post.  p.  277  et  teq. 
(/i)  18  Ves.  496. 
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bfmiglil  hj  persons  resident  abroad  to  enforce  demands  against  a 
paitjr,  which,  although  they  have,  strictly  speaking,  a  legal  right 
to  make,  it  is  against  the  principles  of  equity  to  permit.  In  such  in  cases  of  ac- 
esses,  the  Conrt  will  interfere  by  injunction  served  upon  the  broJfght^a 
sttorney  employed  in  this  country  to  conduct  the  proceedings  at  plaintiff  abroad, 
law,  to  restrain  the  further  prosecution  of  such  proceedings  until 
fais  employer  has  submitted  himself  to  the  jurisdiction  (g). 

In  order  to  accomplish  this  purpose,  it  is  necessary,  in  the  Older  for,  bow 
Stat  instance,  to  obtain  an  order,  directing  that  service  of  the 
mipema  upon  the  attorney  employed  in  the  cause  at  law  shall 
bsdMnedgood  service.    The  application  for  this  order  in  the  in  Chancery. 
Cmnrt  of  Chancery,  must  be  supported  by  an  affidavit,  verify- 
ing the  facts  in  the  bill,  usually  denominated  an  affidavit  of 

its.    In  the  Court  of  Exchequer,  the  affidavit  of  merits  is     ^  EuIm- 
I  <m  the  motion  for  the  injunction;  and  such  was  held  to  quer* 
be  the  practice  of  the  Court  of  Chancery  by  Lord  Thurlow,  in 
Bmrke  t.  Vickars  (h):  in  a  previous  case  (t),  however,  his 
Lordship  had  been  of  a  different  opinion,  and  his  first  deter- 
mination  has  been  subsequently  followed  (J). 

It  seems  that  the  affidavit  in  this  case  must  be  made  by  the  Affidavit  mutt 
plaintiff  in  equity  himself,  and  that  unless  the  solicitor  has  ^^^if ^'^'^^ 
peiaonal  knowledge  of  the  merits  of  the  cause,  his  affidavit  will 
not  be  sufficient  (k).  It  has  also  been  decided,  that  in  Chancery 
it  is  not  necessary  that  the  affidavit  should  state  a  previous  re- 
fiMal  by  the  attorney  to  accept  a  subpcena  (/). 

The  practice  in  the  Court  of  Exchequer  as  stated  by  Mr.  Practice  in  the 
Fowler  (m)  requires  the  attorney  of  the  defendant  at  law  to  Exchequer. 
Sf^ly  to  the  plaintiff's  attorney  to  know  if  he  will  accept  of 
a  euhpctna  to  appear,  and  that  the  suhpcena  shall  be  formally  ten- 
dered to  him  (n).  If  he  refuse  to  accept  it,  an  affidavit  is  made 
of  such  iqyplication  and  refusal,  and  the  Court  will,  upon 
BBOtion,  make  an  order  for  service  of  the  subpoena  upon  the 


•  lievna. 


)  Per  Lord  Thurlow,  Aoderson   thy  v,  Accuoor,  S  Mad.  ftSO ;  Baillie 
S  Bro.  420.  v.  Larkens»  cited  ib. 


(k)  S  Bro.  C.  C.  24.  (fc)  Kenworthy  v.  Accuoor, vhi nip, 

(0  Delancy  v,  Wallis,  ib.  12.  (I)  French  v.  Roe,  IS  Vet.  603. 

m  Stephen  v.  Cini.  4  Ves.850}      (m)  1  Fowl.  Ex.  Pr.  223. 


Fafiaiton  v.  Wallace,  ib.  800,  n. ;      (n)  East  India  Company  v,  Col- 
Andcnon  v.  Darcey,  18  Ves.  447  ;   lins,  6  Price  404. 
White  V.  Kleren,  ib.  471  Kenwor- 
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Persons  against  wham  a  Suit  may  be  instituted : 


Sabttitated 


Notice  of  motion 
not  necessary. 


Affidavit  need 
not  verify  all 
the  allegations 
in  a  bill, 

but  a  material 
variance  would 
be  fatal. 


attorney  to  be  good  senrice.  In  support  of  thit  motion  in 
the  Exchequer  no  affidavit  of  merits  is  required  (o);  and 
if  the  attorney,  upon  being  served  pursuant  to  the  order, 
neglect  to  enter  an  appearance  upon  the  expiration  of  the 
return  of  the  suhpctna,  an  attachment  must  be  issued,  and 
a  motion  may  then  be  made  for  an  injunction,  which  must 
be  supported  by  an  affidavit  of  the  merits  of  the  bill.  And 
so  if  the  attorney  appears,  but  does  not  answer,  when  the  time 
for  answering  is  expired,  an  attachment  pro  formd  is  made 
out,  and,  upon  producing  this  to  the  Court,  and  reading  an 
affidavit  verifying  the  facts  stated  by  the  bill,  the  Court,  if 
satisfied  with  the  merits  of  the  case,  will  grant  an  injunction 
till  answer  or  further  order  (/>). 

A  motion  for  substituted  service  is  generally  made  without 
notice ;  in  the  following  case,  however,  the  Court  of  Exchequer 
held  that  notice  was  necessary.  An  agent  had  e£Fected  a  policy 
for  his  principal,  who  resided  in  Spain,  and  afterwards  brought 
an  action  in  his  own  name  only  against  the  underwriters  and 
others,  who  filed  a  bill  for  an  injunction  against  both  the  prin- 
cipal and  agent ;  the  agent  appeared  and  answered  and  in  eight 
days  the  usual  affidavit  of  merits  was  sworn,  and  a  motion  was 
made  for  an  injunction  against  the  principal,  the  counsel  for 
the  agent,  however,  objected  to  the  motion  for  want  of  notice, 
and  the  Court  held,  that  though  in  ordinary  cases  notice  is  not 
necessary,  yet  that  it  was  so  in  the  present  case,  the  action  hav- 
ing been  brought  in  the  name  of  the  agent  only  {q\ 

The  Court,  it  is  said,  does  not  expect  a  plainti£F  to  verify  all 
the  allegations  in  his  bill  with  the  same  precision  that  is  re- 
quired in  an  answer ;  it  will  be  sufficient  if  he  substantiate 
the  general  heads  of  equity,  which  will  entitle  him  to  an  in- 
junction (r)  ;  but  a  material  variance  between  the  bill  and  the 
affidavit  would  be  fatal.  Thus  where  the  bill  stated  that  bills  of 
exchange,  which  were  the  subject  of  the  action,  were  lent  for 
the  defendant  8  accommodation,  whereas  the  affidavit  stated 
that  they  were  given  to  the  defendant  to  pay  the  balance  of 


(o)  Gilliat  c.  Wright,  Fowl.  Ex.  (9)  Crew  v,  Mertin,  1  Fowl.  Ex. 
Pr.  126.  Pr.  225. 

(jf)  I  Fowl.  Ex.  Pr.  223,  et  seq,         (r)  Nuncs  v.  Jaffray,  ib.  226. 
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his  acoount  to  the  plaintiffs,  which  they  afterwards  found  to  be  Substituted 

.^x  service. 
erroneouB  (f).  ^ 

In  one  case,  however,  an  affidavit  of  merits  was  dispensed  Affidavit  of 
with  entirely.  An  agent  had  effected  a  policy  for  his  principal  dispensed 
who  resided  abroad,  and  a  bill  was  filed  to  restrain  proceedings 
in  an  action  bronght  upon  it ;  to  which  the  agent  put  in  his  an- 
swer, admitting  the  material  facts  of  the  bill.  An  injunction  was 
moved  for  upon  these  admissions,  until  the  answer  of  the  other 
defendant  should  come  in,  and  an  objection  was  made,  that  there 
ought  to  have  been  an  affidavit;  the  Court,  however,  overruled 
it,  and  granted  an  injunction,  considering  the  admissions  equi- 
valent to  an  affidavit 

A  motion  of  this  description  was  refused  by  the  Court  Not  allowed 

of  Exchequer,  in  a  case  where  costs  had  been  taxed  upon  ^^^^*^J}^  actioa 

.   ,  ,  .  /.  .    ,  .,  depending, 

a  judgment  at  law  as  m  case  of  a  nonsuit,  but  not  paid,  upon 

which  inquiry  was  made  of  the  plaintiff's  attorney  where  the 
plaintiff  resided,  that  the  costs  might  be  paid ;  but  the  attorney 
not  only  refused  to  satisfy  the  inquiry,  but  threatened  to  bring 
a  fnmh  action.  The  Court,  upon  a  motion  for  substituted  ser- 
vice being  made,  said  it  differed  from  the  ordinary  case,  as 
there  was  no  action,  either  commenced  or  depending;  and  that 
as  to  the  threat  used  by  the  plaintiff's  attorney,  it  could  not 
upon  that  circumstance  alone  grant  the  motion  {x).  The  Court 
of  Exchequer  have  also  refused  to  make  an  order  for  substi- 
tuted service  where  no  declaration  has  been  delivered  (y). 

It  has  been  determined,  in  a  late  case  before  the  Vice-Chan-  Where  an  action 
cellor,  that  where  the  assignee  of  a  bond  brings  an  action  Jhe**M8§nee^ 
upon  the  bond  in  the  name  of  the  assignor  (the  obligee)  who  a  bond, 
is  abroad,  and  the  obligor  institutes  a  suit  in  equity,  for  the 
purpose  of  restraining  such  action,  making  the  assignee  and 
his  assignor  a  party,  the  Court  will  make  an  order  that 
service  on  the  attorney  in  the  action  shall  be  good  service  on 
obligee.  '  Consequently,  if  he  does  not  appear  and  answer  the 
IhU  within  the  usual  time,  an  injunction  will  be  issued  against 
him,  to  restrain  the  action  until  appearance  and  answer  (2). 
In  Montagu  v.  Hill  (a).  Lord  Lyndhurst,  C,  expressed  a 

(I)  Nuneiv.  Jaffrav,  1  Fov;'!.  Ex.  (x)  Cecil  v.  Reilly.  ib.  226. 

Pr.  296;  Wattleworth  9.  Pitcher,  2  (^)An^rsteini;.Wentworth,ib.228« 

Prkep  180.  (s)  Lord  Portarlington  v.  Graham, 

Rojal  Exchange  Insurance  5  Sim.  416. 

Co.  V.  Ward,  1  Fowl.  Ex.  Pr.  225.  (a)  4  Russ.  128. 
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Persons  against  whom  a  Suit  may  be  instituted : 


Substituted 
•ervice. 


^'otgoodon 
bills  of  revivor. 


Service  upon 
agent  or  tactor. 


made,  but  it  was  under  very  peculiar  circumstances ;  one  of 
which  was,  that  the  defendant,  although  not  senred  with  a  sub- 
poena  J  had  already  appeared  upon  two  motions  in  the  cause. 
Now,  however,  by  the  20th  order  of  the  3d  April  1828  (o),  a 
subpoena  to  answer  an  amended  bill  in  the  Court  of  Chancery , 
may  be  served  on  the  defendant's  clerk  in  court  in  the  original 
suit. 

The  rule  that  a  party  out  of  the  jurisdiction  cannot  be  nuide 
amenable  by  means  of  substituted  service,  except  in  cases  of 
injunction,  applies  to  cases  of  revivor',  and  therefore,  where 
a  defendant  had  appeared  to  an  original  bill,  and  afterwards 
the  plaintiff  died,  and  a  bill  of  revivor  was  filed  by  his  repre- 
sentatives against  the  same  defendant,  who  was  not  to  be 
found,  a  motion,  that  service  upon  his  clerk  in  court  in  the 
original  cause  might  be  deemed  good  service,  was  refused  by 
Lord  Thurlow,  who  said  that  the  plaintiff  must  proceed  under 
the  5  Geo.  2,  c.  25,  for  taking  the  bill  pro  confesso  (/>). 

Although  it  is  in  general  true  that,  except  in  injunction 
cases,  the  Court  will  not  order  substituted  service  to  be  good 
service  upon  defendants  who  are  out  of  the  jurisdiction,  yet  it 
seems  that,  in  cases  where  the  party  out  of  the  jurisdiction  has 
appointed  another  to  act  as  his  agent  in  respect  of  the  property 
which  is  the  subject-matter  of  the  suit,  and  such  agent  has 
been  made  a  party  to  the  suit,  for  the  purpose  of  serving 
him  with  an  injunction  to  restrain  his  dealing  with  such 
property,  the  Court  has  permitted  service  of  the  subpoena 
upon  the  agent,  to  be  considered  good  service  upon  his  em- 
ployer. This  seems  to  have  been  the  principle  acted  upon  in 
the  case  of  Hyde  v.  Forster  (^),  which,  although  it  is  one  of 
those  cases  in  Mr.  Dickens'  reports  which  are  the  subject  of 
Lord  Redesdale*8  observations  in  the  case  of  Smith  v.  The 
Hibernian  Mine  Company,  before  referred  to,  yet,  as  upon 
reference  to  the  registrar's  book,  it  appears  to  have  been  cor- 
rectly reported,  must  be  considered  as  excepted  from  the  dis- 
qualifying effect  of  those  obsen^ations.  The  circumstances  of 
the  case,  as  taken  from  the  registrar's  book  (r),  appears  to 
have  been  as  follows,  viz. :  the  defendant,  Forster,  was  resi- 

(o)  2  Russ.  App.ll.  (q)  1  Dick.  102. 

ip)  Henderson  r.Maggs,  3 Bro.C.       (r)  Reg.Lib.l744j  A.  fol.401,b.; 


C.  127. 


2  b^aubt.  400,  n. 


'Persons  out  of  the  Jurisdiction  of  the  Court. 
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dent  at  the  time  of  the  hill  filed,  and  continued  to  reside  oat  Substituted 
of  the  jurisdiction ;  and  the  other  defendant,  Myers,  hy  his  v  ^ 
answer,  set  forth,  that  he  was  a  factor  or  ag^nt  for  Forster, 
and  that,  hy  rirtue  of  some  power  or  authority  from  Forster, 
he  had  for  some  time  been  and  then  was  in  the  possession  or 
receipt  of  the  rents  and  profits  of  chambers  in  Bamard*8  Inn, 
for  the  use  of  Forster,  which  chambers  were  a  part  of  the  pre- 
mises in  qnestion  in  the  cause.  The  motion  was,  that  service 
of  subpcena,  to  appear,  &c.  on  the  defendant  Myers,  as  agent 
or  factor  for  Forster,  might  be  deemed  good  service  ;  and  it 
appears  that  the  answer  of  Myers  was  read  in  support  of  the 
motion,  and  that,  after  hearing  counsel  on  both  sides,  the  order 
wag  made.  The  principle  of  this  case  appears  to  have  been 
acted  upon  hy  Sir  J.  Leach,  V.  C,  in  English  v.  Hendrick  {s\ 
where  an  order  was  made  for  the  service  of  a  subpoena  to  answer 
npon  the  proctors  of  the  defendant,  who  had  been  employed  by 
him  to  get  administration  to  an  intestate,  whose  property  was 
the  subject  of  the  suit,  and  had  also  been  employed  by  the  de- 
fendant to  act  as  his  agent  in  receiving  the  amount  of  a  bill 
of  exchange  due  to  the  intestate. 

It  is  true  that  a  similar  application  was  refused  by  Lord 
Eldon,  in  Rickcord  v.  Nedriff  (0,  which  case  very  much  re- 
sembled, in  its  circumstances,  that  of  Hyde  v.  Forster,  The 
bill  prayed  that  the  assignment  of  an  annuity  by  the  plaintiff 
to  the  defendant  Savage,  might  be  declared  fraudulent  and 
void ;  and  that  the  defendant  Nedriff,  to  whom  Savage,  pre- 
viously to  his  absconding  from  the  country,  had  delivered  the 
deed  of  assignment,  and  to  whom  he  had  also  executed  a  power 
of  attorney,  to  enable  him  to  receive  the  arrears  then  due, 
might  be  ordered  to  deliver  up  the  deeds,  and  be  restrained 
from  receiving  the  arrears  under  the  power.  Nedriff,  by  his 
answer,  admitted  the  facts  stated  in  the  bill,  and  a  motion  was 
made  on  the  part  of  the  plaintiff,  on  the  admissions  in  Nedriff 's 
answer,  that  service  of  the  subpoena  upon  him  might  be  deemed 
good  service  upon  the  other  defendant,  Savage.  This  motion 
was  refused ;  but  Lord  Eldon,  in  refusing  it,  appears  to  have  pro- 
ceeded upon  the  ground  that  the  relief  sought  by  the  bill  might 


(t)  Mad.  &  Geld.  205.  (t)  2  Mcr.  468. 
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Sttbititated  have  been  obtained  by  motion  against  die  defendant  Nedriff, 
upon  affidavit  of  the  facts  alleged,  as  constitating  the  ground 
for  the  application  (u). 


senrice. 


Parties  ab- 
acooding  to 
avoid  process. 


Upon  affidavit 
or  the  (act, 


may  be  ordered 
to  appear  on  a 
certain  day, 
and  a  copy  of 
the  order  pub- 
lished, &c. 


and  affixed  in 
certain  places. 


In  order  to  remedy  the  inconveniences  arising  from  the  de- 
fect of  power  in  courts  of  equity,  to  compel  the  appearance  of 
parties  out  of  the  jurisdiction  of  the  Court,  several  Acts  of 
Parliament  have  been  passed.  By  the  first  of  these,  viz.  the 
5  Geo.  2,  c.  25  (w),  intituled,  An  Act  for  making  process  in 
Courts  of  Equity  effectual  against  persons  who  abscond  and 
cannot  be  served  therewith,  or  who  refuse  to  appear,"  it  ia 
enacted,  that  if  in  any  suit  which  shall  be  commenced  in  any 
Court  of  Equity,  any  defendant,  against  whom  any  subpoena  or 
other  process  shall  issue,  shall  not  cause  his  appearance  to  be 
entered  upon  such  process,  within  such  time  and  in  such  man- 
ner as,  according  to  the  rules  of  the  Court,  the  same  ought  to 
have  been  entered  in  case  such  process  had  been  duly  served, 
and  an  affidavit  or  affidavits  shall  be  made  to  the  satisfaction  of 
such  Court,  that  such  defendant  is  beyond  the  seas,  or  that 
upon  inquiry  at  his  or  her  usual  place  of  abode  he  could  not  be 
found,  so  as  to  be  served  with  such  process,  and  that  there  is 
just  ground  to  believe  that  such  defendant  is  gone  out  of  the 
realm,  or  otherwise  absconded  to  avoid  being  served  with  the 
process  of  such  Court,  then  and  in  such  case  the  Court  out 
of  which  such  process  issued,  may  make  an  order  directing 
and  appointing  such  defendant  to  appear,  at  a  certain  day 
therein  to  be  named,  and  a  copy  of  such  order  shall,  within 
fourteen  days  after  such  order  made,  be  inserted  in  the  London 
Gazette,  and  published  on  some  Lord's  day,  immediately  after 
Divine  service,  in  the  parish  church  of  the  parish  where  such 
defendant  made  his  usual  abode,  within  thirty  days  next  before 
such  his  absenting ;  and  also  a  copy  of  such  order  shall,  within 
the  time  aforesaid,  be  posted  up  as  after  mentioned ;  (that  is  to 
say)  a  copy  of  every  such  order  made  in  His  Majesty's  High 


(u)  By  the  4&:5  Will  4,  c.83, 
the  Court  may  order  service  upon 
the  receiver,  steward,  or  other  per- 
son receiving  the  rents,  &c.  of  the 
property  in  question  for  a  defendant 


who  i*  ahroad,  to  be  good  serrice. 
Vids  pott,  281. 

(w)  Repealed  by  11  Geo.  4,  and 
1  Will.  4,  c.  S6,in  which  the  follow* 
ing  clauses  are  re-enacted. 


Persons  out  qf  the  JurvsrUcHon  of  tlie  Court. 
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Court  of  Chancery,  Court  of  Exchequer,  or  the  Court  of  the  ^y^"^*"^*® 
Dachy  Chamber  of  LancaBter  at  Westminster,  shall  be  posted  ^^^[2L_P[^cas. 
up  in  some  public  place  at  the  Royal  Exchange  in  London ; 
and  a  copy  of  eveiy  such  order  made  in  any  of  the  Courts  of 
Equity  of  the  counties  palatine  of  Chester,  Lancaster  and  Dur- 
ham, or  of  the  Great  Sessions  in  Wales,  shall  be  posted  up  at 
some  public  place  in  some  market  town  within  the  jurisdiction 
of  the  Court  by  which  such  order  was  made,  and  nearest 
to  the  place  where  such  defendant  made  his  usual  abode  as 
aforesaid,  such  place  of  abode  being  also  within  the  jurisdiction 
of  the  said  Court ;  and  if  the  defendant  do  not  appear  within     P*rty  do  not 
the  time  limited  by  such  order,  or  within  such  further  time  ^^1*^' 
as  the  Court  shall  appoint,  then,  on  proof  made  of  such 
publication  of  such  order  as  aforesaid,  the  Court  being  satis-  Bill  may  be 
fied  of  the  truth  thereof,  may  order  the  plaintiff  s  bill  to  be 
taken /»ro  confesso^  and  make  such  decree  thereupon  as  shall  him ; 
be  thought  just ;  and  may  thereupon  issue  process  to  compel  and  seqiMstn- 
the  performance  of  such  decree,  either  by  an  immediate  seques-  J^^^^U 
I  of  the  real  and  personal  estate  and  effects  of  the  party  property. 


10  absenting  (if  any  such  can  be  found),  or  such  part  thereof 
as  may  be  sufficient  to  satisfy  the  demands  of  the  plaintiff  in 
the  said  suit,  or  by  causing  possession  of  the  estate  or  effects 
demanded  by  the  bill  to  be  delivered  to  the  plaintiff,  or  other- 
wise as  the  nature  of  the  case  shall  require  ;  and  the  said  Court  out  of  which 
may  likewise  order  such  plaintiff  to  be  paid  and  satisfied  his  ""y 
demands  out  of  the  estate  or  effects  so  sequestered,  according 
to  the  true  intent  and  meaning  of  such  decree,  such  plaintiff  upon  giving 
first  g^Ting  sufficient  security,  in  such  sum  as  the  Court  shall 
think  proper,  to  abide  such  order  touching  the  restitution  of 
such  estate  or  effects,  as  the  Court  shall  think  proper  to  make 
conoeming  the  same,  upon  the  defendant's  appearance  to  de- 
fend such  suit,  and  paying  such  costs  to  the  plaintiff  as  the 
Court  shall  order ;  but  in  case  such  plaintiff  shall  refuse  or  If  plaintiff 
neglect  to  give  such  security  as  aforesaid,  then  the  said  Court 
shall  order  the  estate  or  effects  so  sequestered,  or  whereof  pos-  perty  to  remmin 

session  shall  be  decreed  to  be  delivered,  to  remain  under  the  ander  the  direc- 

tion  of  tne 

dir^tion  of  the  Court,  either  by  appointing  a  receiver  thereof  Court, 
or  otherwise,  as  to  such  Court  shall  seem  meet,  until  the  ap- 
pearance of  the  defendant  to  defend  such  suit,  and  paying  such 
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Persons  against  whom  a  Suit  may  he  instituted : 


AbsrondiDg  to 
avoid  process. 


Party  returning 
withio  seven 
y«  ari  after 

decree, 


must  be  served 
with  a  copy  of 
decree- 
Party  dymg 
within  seven 
years. 


heir  must  be 
served; 


or  if  property 
sequestered  be 
peisonal  estate, 
personal  repre- 
sentative. 


If  party  served 
do  not  appear, 
&c.  within  six 
months, 

decree  to  be 
absolutely  con- 
firmed. 


costs  to  the  plainti£F  as  the  raid  Court  shall  think  reasonable, 
or  until  such  order  shall  be  made  therein  as  the  Court  shall 
think  just. 

By  the  4th  section  of  the  same  Act  it  is  prorided,  that  if 
any  decree  shall  be  made  in  pursuance  of  this  Act,  against 
any  person  being  out  of  the  realm  or  absconding  in  manner 
aforesaid,  at  the  time  such  decree  is  pronounced,  and  such  per- 
son shall  within  seven  years  after  the  making  such  decree 
return  or  become  publicly  visible,  then  and  in  such  case  he 
shall  likewise  be  served  with  a  copy  of  such  decree,  within  a 
reasonable  time  after  his  return  or  public  appearance  shall  be 
known  to  the  plaintiff;  and  in  case  any  defendant  against 
whom  such  decree  shall  be  made,  shall  within  seven  years  after 
the  making  such  decree  happen  to  die  before  lus  or  her  return 
into  this  realm,  or  appearing  openly  as  aforesaid,  or  shall  within 
the  time  last  before  mentioned  die  in  custody  before  lus  or  her 
being  served  with  a  copy  of  such  decree,  then  his  or  her  heir, 
if  such  defendant  shall  have  any  real  estate  sequestered,  or 
whereof  possession  shall  have  been  delivered  to  the  plaintiff, 
and  such  heir  may  be  found,  or  if  such  heir  shall  be  a  feme 
covert,  infant  or  nan  compos  mentis,  the  husband,  guardian  or 
committee  of  such  heir  respectively ;  or  if  the  personal  estate 
of  such  defendant  be  sequestered,  or  possession  thereof  deli- 
vered to  the  plaintiff  or  plaintiffs,  then  his  or  her  executor  or 
administrator  (if  any  such  there  be)  may  and  shall  be  served 
with  a  copy  of  such  decree  within  a  reasonable  time  afier  it  shall 
be  known  to  the  plaintiff  that  the  defendant  is  dead,  and  who  is 
his  or  her  heir,  executor  or  administrator,  or  where  he  she  or  they 
respectively  may  be  served  therewith. 

The  5th  section  contains  a  proviso,  that  if  any  perMm  or 
persons,  so  served  vrith  a  copy  of  such  decree,  shall  not,  wiUiln 
six  months  after  such  service,  appear  and  petition  to  have  the 
said  cause  re -heard,  such  decree  so  made  as  aforesaid  shall 
stand  absolutely  confirmed  against  the  person  and  persons  so 
served  with  a  copy  thereof,  his,  her  and  their  respective  heirs, 
executors  and  administrators,  and  all  persons  claiming  or  to 
claim  by,  from  or  under  him,  her,  them  or  any  of  them,  by 
virtue  of  any  act  done  or  to  be  done  subsequent  to  the  com- 
mencement of  such  suit. 


Persons  out  of  the  Jurisdiction  of  the  Court, 
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The  6th  section  provides^  that  if  any  person,  so  served  with  Absconding  to 

a  copy  of  such  decree,  shall,  within  six  months  after  such  ser-  proceM. 

Tice,  or  if  any  person,  not  being  so  served,  shall  within  seven  Party  appetr- 

years  next  after  the  makinfif  such  decree,  appear  in  Court  and      ^}^]^  i*** 

.  .         ,    ,      ,    .  ,  ,  ^      ,    ,  time  hmited, 

petition  to  be  heard  with  respect  to  tha,matter  of  such  decree,  and  giving 

and  shall  pay  do¥m  or  give  security  for  payment  of  such  costs  ^J^"'^ 
as  the  Court  shall  think  reasonable  in  that  behalf,  the  person 
or  persons  so  petitioning,  his,  her  or  their  respective  represen- 
tatives, or  any  person  or  persons  claiming  under  him,  her  or 
them  respectively,  by  virtue  of  any  act  done  before  the  com- 
mencement of  the  suit,  may  be  admitted  to  answer  the  bill  on  petition, 
exhibited,  and  issue  may  be  joined  and  witnesses  on  both  sides  "^tgj^t^* 
examined,  and  such  other  proceedings,  decree  and  execution  answer  the 
may  be  had  thereon  as  there  might  have  been  in  case  the  same 
party  had  originally  appeared  and  the  proceedings  had  then 
been  newly  begun,  or  as  if  no  former  decree  or  proceedings 
had  been  in  the  same  cause. 

By  the  7th  section  it  is  provided,  that  if  any  person  or  per-  But  if  no 
sons  against  whom  such  decree  shall  be  made,  his,  her  or  their  ^^^^^^ 
heirs,  executors  or  adminbtrators,  shall  not,  within  seven  years  yean, 
next  after  the  making  of  such  decree,  appear  and  petition  to 
have  the  cause  re-heard,  and  pay  down  or  give  security  for 
payment  of  such  costs  as  the  Court  shall  think  reasonable  in 
diat  behalf,  such  decree,  made  as  aforesaid,  shall  stand  abso-  decree  is  to 
lutely  confirmed  against  the  person  and  persons  against  whom  cw^m^*"**^^ 
such  decree  shall  be  made,  his,  her  and  their  heirs,  executors 
and  administrators,  and  against  all  persons  claiming  or  to 
claim  by,  from  or  under  him,  her,  them  or  any  of  them,  by 
virtue  of  any  act  done  or  to  be  done  subsequent  to  the  com- 
mencement of  such  suit,  and  at  the  end  of  such  seven  years 
it  shall  and  may  be  lawful  for  the  Court  to  make  such  further 
order  as  shall  be  just  and  reasonable,  according  to  the  circum- 
stances of  the  case  ;  and  it  is  provided,  that  this  Act  shall  not  No  proceeding 
extend  or  be  construed  to  extend  to  warrant  or  make  good  any  ""J^*' 
proceeding  against  any  person  beyond  the  seas,  unless  it  shall  party  has  been 

appear  to  the  satisfaction  of  the  Court,  by  affidavit  or  affidavits  England 
i  /.  1         /.  1  within  two 

before  the  making  of  such  decree,  that  such  person  had  been  years ; 

in  that  part  of  Great  Britain  called  England  within  two  years 

next  before  the  subpcena  in  such  suit  issued  against  such  per- 

VOL.  1.  T 
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Persons  against  whom  a  Suit  may  he  instituted : 


Absconding  to 
ivoid  process. 

or  within  one 
^ear  if  suit  bo 
in  1  limited  ju- 
risdiction. 


Minister  of 
parish  prevent- 
ing order  beiog 
published,  liable 
to  indictment. 


Afiidavit,  if 
upon  informa* 
tion,  must  state 
from  whom  it 
is  received. 


Mode  pre- 
scribed by  the 
Act  must  be 
complied  with 
strictly. 


Where  defend- 
ant  has  not 
been  within  the 
jurisdiction 
within  two 
years. 


son,  nor  to  warrant  or  make  good  any  proceeding  against  any 
person  in  any  Court  of  Equity  having  a  limited  jurisdiction^ 
unless  it  shall  appear  to  the  satisfaction  of  such  Court,  by  affi- 
davit or  affidavits  before  the  making  of  such  decree,  that  such 
person  had  resided  within  the  jurisdiction  of  such  Court  within 
one  year  next  before  the  subpcena  in  such  suit  issued  ag^ainst 
such  person. 

The  whole  of  the  above  Act  was  repealed  by  the  1 1  Geo.  4, 
and  1  Will.  4,  c.  36 ;  but  as  the  above  clauses  were  re-enacted 
by  the  same  statute,  the  following  decisions  upon  the  5  Geo.  2, 
c.  25,  are  still  important,  as  bearing  upon  the  construction  of 
the  last  Act. 

In  Burton  v.  Mattons  (u).  Lord  Hardwicke  expressed  his 
opinion  to  be,  that  if  the  minister  of  the  parish  in  which,  under 
the  5  Geo.  2,  c.  25,  the  copy  of  the  order  directing  the  de- 
fendant to  appear  is  directed  to  be  published,  prevents  its 
being  so  published,  as  the  Act  itself  is  silent  and  does  not 
mention  any  penalty  for  his  disobedience,  such  minister  is 
indictable  for  the  contempt  of  the  order  of  the  Court. 

It  was  also  the  opinion  of  Lord  Hardwicke,  upon  the  above 
statute,  that  it  was  not  sufficient  to  make  an  affidavit  that  the 
party  making  it  was  informed  and  believed  that  the  defendants 
withdrew  themselves  into  Ireland  to  avoid  being  served  with 
the  process  of  this  Court,  but  that  it  must  be  set  forth  firom 
whom  the  party  deposing  received  such  information  (x). 

It  has  also  been  held,  that  in  proceeding  to  take  a  bill  pro 
confesso  against  an  absconding  party,  the  mode  prescribed  by 
the  Act  must  be  strictly  complied  with,  and  therefore,  when  an 
application  was  made  to  take  the  bill  pro  confesso,  upon  the 
certificate  of  the  serjeant-at-arms  that  the  defendant  had  ab- 
sconded, and  had  so  secreted  himself  that  he  could  not  be 
found ;  but  without  the  affidavit,  required  by  the  statute,  of  the 
defendant's  absconding  in  foreign  parts  to  avoid  the  process  of 
the  Court,  Lord  Thurlow  refused  the  motion (y). 

Although  the  8th  section  of  the  Act  requires  an  affidavit  that 
the  defendant  had  been  in  the  kingdom  within  two  years  before 
the  subpcena  had  issued,  yet  where  that  was  not  the  case,  the 


(u)  2  Atk.  114  ;  1  Barn.  401,S.C. 
(x)  Burton  V. Mattons,  1  Bam.401. 


(t/)  Short  V.  Downer,  2  Cox.  84. 


Persons  out  of  the  Jurisdiction  of  the  Court. 
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fact  being  that  the  defendant  had  been  outlawed,  Lord  Lough-  Absconding  to 
bopongb,  upon  the  authority  of  two  manuscript  cases  before  pwwe««^ 
Lord  Camden  {z)  and  Lord  Thurlow  (a),  which  were  cited, 
ordered  a  bill  to  be  taken  pro  confesso  under  the  statute,  upon 
in  affidavit  merely  stating  that  the  defendant  continued  abroad 
to  avoid  process  (6) .  It  is  to  be  observed,  however,  that  the  case,  No  proceeding 
which  appears  to  have  been  cited  before  Lord  Loughborough 
ts  having  occurred  before  Lord  Camden,  was  that  of  Mason 
V.  Pdier  (c),  where  the  defendant  had  gone  abroad  above  two 
years  before  the  filing  of  the  bill,  and  had  settled  in  Spain,  where 
he  continued  to  reside.  The  motion  was  made  upon  an  affidavit 
by  the  plaintiff  stating  that  fact,  and  that  he  believed  the  de- 
fendant continued  to  reside  abroad  to  elude  justice ;  and  Lord 
Camden,  in  making  the  order,  said  he  had  very  g^at  doubts 
on  the  Act,  as  it  was  very  penal  against  the  parties  :  ^'  the 
grounds  are,  that  the  defendant  is  either  gone  abroad  or  ab- 
sconds to  avoid  being  served ;  the  defendant  certainly  does  not 
abscond,  because  he  is  visible ;  it  cannot  be  said  that  he  went 
abroad  to  avoid  being  served,  for  the  plaintiff  states,  the  de- 
fendant went  abroad  above  two  years  before  the  plaintiff 
tiioiq;ht  of  filing  the  bill ;  and  by  the  Act  of  Parliament,  the 
defendant  is  to  have  been  in  the  kingdom  within  two  years 
preceding  the  filing  of  the  bill.  But  the  plaintiff  swears  he 
believes  the  defendant  continues  abroad  to  elude  justice  :  the 
affidavit  to  be  made  under  the  Act,  is  to  be  to  the  satisfaction 
of  the  Court ;  if  it  be,  the  Court  may  make  the  order/'  To 
this  case  a  query  is  added  by  the  reporter,  as  to  whether  this 
decision  is  warranted  by  the  Act.  He  then  refers  to  a  similar 
order  made  by  Sir  Lloyd  Kenyon,  M.  R.,  29  June  1786,  and 
adds,  but  these  cases  have  been  since  exploded  "  {d) ;  and  in 
a  subsequent  case  (e),  Lord  Alvanley,  M.  R.,  said  he  never 
would  conform  to  the  case  of  Clarke  v.  Wright^  and  that  be 
never  would  make  an  order  upon  this  Act  of  Parliament,  without 
a  positive  affidavit  of  the  defendant's  having  been  in  England 
within  the  two  years  (/). 


(a)  Gascoyce  v,  Kitchnam*  June 
29,  1T88. 

(6)  Claike  v,  Wright,  reported  as 
Anon.  2  Ves.  jun.  188. 

T  2 


Bourn,  ib.  113. 


(c)  1  Dick.  401. 
\d)  1  Dick.  403,  n. 
(«)  Neale  v.  Morris,  5  Ves.  1. 
(/)  Vide  Bishop  of  Winchester  v. 
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Persons  against  whom  a  Suit  nuiy  be  instituted : 


Absconding  to 
amil  process. 

Act  applies  to 
all  cases  where 
party  goes 
abnuul  to  avoid 
process. 


Of  taking  bills 
pro  ccnftuo, 
under  11  Geo.  4, 
and  1  WiU.  4, 
c.  S6. 

Where  defend- 
ant is  the  only 
defendant. 


It  appears  that  some  doubts  were  formerly  entertained, 
whether  this  statute  applied  only  to  cases  where  the  defendant 
had  never  been  served  at  all,  or  whether  it  applied  to  cases 
where  the  defendant  had  been  served  with  a  subpcena,  hat 
afterwards  absconded  to  avoid  the  subsequent  process  ;  but  in 
Mawer  v.  Mawer  (g),  Lord  Thurlow  was  of  opinion  that  it 
extended  to  every  case  where  the  party  had  avoided  any  part 
of  the  process  whatever,  though  he  might  have  been  served 
with  a  subpcena,  &c.  Upon  this  principle  it  was  held,  that 
although  a  defendant  had  appeared  and  answered  the  original 
bill,  yet  if  he  could  not  be  found  so  as  to  be  served  with  a 
subpcena  to  answer  to  a  bill  of  revivor,  the  plaintiff  might 
proceed  under  the  5  Geo.  2,  c.  25,  to  have  the  bill  of  revivor 
taken  pro  confesso  (h). 

The  method  to  be  pursued  in  taking  a  bill  pro  confesso 
against  a  defendant  absconding  and  going  beyond  seas,  under 
the  11  Geo.  4,  and  1  Will.  4,  c.  36,  is  detailed  in  the  case  of 
Baker  v.  Keen  (t) ;  and  it  appears  from  the  case  of  Turner 
V.  Turner  (Jt)y  that  even  when  the  absconding  defendant  is 
the  only  defendant,  a  decree  for  taking  the  bill  pro  confesso 
under  such  circumstances  cannot  be  had  upon  motion,  but  the 
cause  must  be  set  down  for  hearing. 

The  course  of  proceeding,  as  stated  in  Baker  v.  Keeny  was 
as  follows.  The  bill  was  filed  on  the  29th  of  October  1832  ; 
on  the  24th  of  January  1833,  the  plaintiff's  counsel  ob- 
tained an  order  on  motion,  (supported  by  affidavit  that  the 
defendant  had  absconded  and  gone  beyond  the  seas,)  that  the 
defendant  should  appear  to  the  bill  on  or  before  the  Ist  of 
March  then  next.  On  the  7th  of  March  1833,  it  appearing, 
by  production  of  the  London  Gazette,  that  a  copy  of  the  order 
for  the  defendant  to  appear  had  been  inserted  therein,  and,  by 
affidavit,  that  the  order  had  been  published  in  the  defendant's 
parish  church,  and  that  a  copy  of  it  had  been  posted  at  the 
Royal  Exchange,  according  to  the  directions  of  the  Act,  but 
that  the  defendant  had  not  appeared ;  an  order  was  made,  on 
motion,  £hat  the  plaintiff 's  clerk  in  court  should  attend  at  the 


U)  1  Cox  104  ;  1  Bro.  C.  C.  388.       (t)  4  Sim.  498. 
(n)  Henderson  v.  Meggs,  2  Bro.      {k)  Ibid.  497. 
C.C.  127;  James  v.Doie,  1  Dick.  63. 
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Iwaring  of  the  cause  with  the  record  of  the  bill,  in  order  to  Absconding  to 
have  the  same  taken  pro  confesso  against  the  defendant.  The  process. 
cause  having  been  set  down  for  hearing,  it  was  ordered,  on 
the  23d  of  March  1833,  on  motion,  to  be  placed  at  the  head 
of  the  paper  of  causes  for  the  27th  of  that  month,  and  that 
the  plaintiff *8  clerk  in  court  should  then  attend  with  the  record. 
Accordingly,  on  that  day,  the  clerk  in  court  attended,  and  a 
decree  pro  confesso  was  taken. 


or  Wales. 


Bj  a  recent  Act  of  Parliament  (Q,  passed  for  the  purpose  SerriGeof  pro- 
of **  remedying  the  inconvenience  and  delays  of  justice,  arising  J^^^^ 
fitmi  the  defect  of  jurisdiction  in  Courts  of  Equity  to  effec-  Scotland  or 
tnate  the  service  of  their  process  in  such  parts  of  the  United  I'^*^* 
Kingdom  of  Great  Britain  and  Ireland  as  are  not  within  the 
jurisdiction  of  such  Courts  respectively,*'  it  has  been  enacted, 
that  it  shall  and  may  be  lawful  for  the  Courts  of  Chancery  Miy  be  ordered 
and  of  Exchequer  in  England  respectively,  if  they  shall  so  ^(JJig  f^lSds, 
think  fit,  upon  special  motion  of  the  complainant  or  com-  &c.  in  England 
plainants  in  any  suit  which  has  been  or  shall  be  instituted  in 
such  Courts  respectively,  concerning  lands,  or  tenements  or 
hereditaments,  situate  or  being  within  that  part  of  the  United 
Kingdom  called  England  or  Wales,  to  order  and  direct  that 
service  in  any  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  and  in  the  Isle  of  Man  respectively,  of  any  sub- 
poena or  subpctnaSf  letter  missive  or  letters  missive,  and  of  all 
subsequent  process  to  be  had  thereon,  upon  any  defendant  or 
defendants  in  such  suit  then  residing  in  such  part  of  the  said 
United  Kingdom  or  Isle  of  Man,  in  which  he,  she  or  they 
shall  be  so  served,  shall  be  deemed  good  service  of,  or  be  made 
upon  such  defendant  or  defendants,  upon  such  terms  and  in 
such  manner  and  at  such  time  as  to  such  Courts  respectively 
shall  seem  reasonable ;  and  that  thereupon  it  shall  and  may  be 
lawful  for  such  Courts  respectively  to  proceed  upon  such  ser- 
vice so  made  as  aforesaid,  as  fully  and  as  effectually  as  if  the 
same  had  been  duly  made  within  the  jurisdictions  of  such 
Courts  respectively. 


(/)  2  Will.  4,  c.  33. 
T  3 
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Of  Semce  of      Bj  the  second  section  of  the  above  Act,  the  same  powers  «re 
in  Scotland  or  ^^^^  to  the  Courts  of  Chancery  and  Exchequer  of  Ireland  in  suits 
Ireland,  &c.^  concerning  lands,  tenements  and  hereditaments  in  Ireland,  to 
direct  process  to  be  served  in  other  parts  of  the  United  King- 
^niedv^a™'  Man;  and  by  the  third  section  it  is  provided^ 

copy  of  prayer  that  along  with  such  subpctna  or  letter  missive  served  vnder 
of  the  bill.  any  snch  order  as  aforesaid  of  the  said  Courts  of  Chancery 
and  of  Exchequer  of  England  and  of  Ireland  respectively^  a 
copy  of  the  prayer  of  such  complainant *s  bill  shall  be  served 
No  process  of  upon  every  such  defendant,  and  that  no  process  of  contempt 
l^j^^^^o^j,^  shall  be  entered  upon  any  such  proceedings  as  hereinbefore 
cree  to  be  made  mentioned,  nor  any  decree  made  absolute  in  any  of  the  said 
upon  special  Courts  in  England  or  Ireland  respectively,  without  the  special 
motion.  order  of  such  Court  upon  special  motion  made  for  such  pur- 

pose, and  that  nothing  in  the  said  Act  should  be  held  to  maks 
it  compulsory  upon  the  complainant  or  complainants  in  any 
suit  in  any  of  the  said  respective  Courts  to  serve  with  pro- 
cess, or  bring  before  such  Courts  respectively,  any  party  or 
parties,  person  or  persons,  further  or  otherwise  than  such 
complainant  or  complainants  are  now  by  law  or  the  practice  of 
such  Courts  respectively  required  to  do. 
Stat.2W.4,c.38,  Shortly  after  the  passing  of  the  above  Act,  the  Vice-Chaa- 
&^and  ceUor  (Sir  L.  ShadweU)  made  an  order  upon  special  motion, 
that  service  of  a  subpoena^  together  with  a  copy  of  the  prayer 
of  the  bill,  upon  defendants,  in  the  county  of  Wig^n,  in 
Scotland^  should  be  good  service,  in  a  case  where  the  oliject 
of  the  bill  was  to  carry  into  effect  the  trusts  of  a  will  relativs 
to  certain  real  estates  in  the  borough  of  Southwark.  Upon 
being  served  with  process  pursuant  to  that  order,  the  defen- 
dants appeared,  and  took  out  two  orders  for  time  to  put  in 
their  answer,  and  upon  their  failure  to  do  which,  an  ^>pli* 
cation  was  made  to  the  Vice-Chancellor  for  an  order,  that 
an  attachment  might  issue  under  the  writ  of  the  sheriff 
of  Wigtonshire,  or  other  proper  officer  in  Scotland,  against 
the  defendant;  but  as  the  question  involved  the  framing 
of  a  new  form  of  order,  his  Honor  directed  the  matter  to 
be  brought  on  before  the  head  of  the  Court;  at  the  same 
time  expressing  himself,  as  he  had  done  previously  upon 
granting  the  subpcsna,  to  be  clearly  of  opinion,  that  the  Act 
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most  be  constraed  as  extending  to  Scotland.  Lord  Brongham, 
howerer,  upon  the  motion  being  made  before  him,  said,  that 
aldKNigh  the  words  of  the  Act  were  certainly  large  and 
eomprehenBiyey  he  entertained  no  doubt  whatever  the  sta- 
tute had  never  been  intended  or  supposed  to  apply  to  North 
Briiam,  His  Lordship  said,  that  the  measure  had  been  sub- 
mitted to  Parliament  on  the  suggestion  of  Lord  Plunkett, 
whoM  object  was  to  make  the  process  of  the  respective  Courts 
of  Equity  in  England  and  Ireland  more  interchangeably,  in 
all  cases  where  lands  the  subject  of  the  suit  were  situated  in 
the  one  country,  and  the  defendants  sought  to  be  affected  by 
it  resided  in  the  other ;  and  that  if  the  statute  were  to  be  con- 
straed in  the  manner  contended  for,  it  would  amount  to  a  vir- 
tual repeal  of  one  of  the  articles  of  the  Union,  although 
Scotland  was  never  once  mentioned  by  name  in  any  part  of 
the  Act.  Under  these  circumstances,  his  Lordship  availed 
himself  of  the  discretionary  power  vested  in  the  Court  by 
the  words  "  if  they  shall  so  think  fit,"  to  decline  making 
the  order  (m) ;  but  in  a  subsequent  case  (n).  Lord  Lyndhurst 
(Chancellor)  said,  that  he  was  of  opinion,  that  what  Lord 
Plunkett  intended  was,  for  the  purpose  of  construing  the  Act, 
inconclusive,  and  that  the  Act  extended  to  Scotland,  and 
that  he  had  so  held  in  a  late  case  in  the  Court  of  Exchequer, 
where  a  similar  application  was  made. 

A  similar  order  to  that  in  Master  v.  Lomax  was  sub- 
sequently made  by  the  Vice-Chancellor,  in  a  case  of  Parker 
V.  Lloyd (o),  where  one  of  the  defendants  resided  in  Edin- 
burgh. It  is  to  be  observed,  that  in  cases  of  this  description, 
it  is  necessary  that  some  time  should  be  named  in  the  order 
within  which  the  subpoena  must  be  served. 

By  the  above  Act  the  relief  was  confined  to  suits  concerning 
landsy  tenements  or  hereditaments,  in  England,  or  Wales  or 
Ireland  respectively ;  and  that  the  service  of  process  under  the 
Act  was  limited  to  any  part  of  Great  Britain  or  Ireland,  or 
the  Isle  of  Man  ;  but  by  a  subsequent  Act  of  Parliament  (/?), 
the  Act  of  2  Will.  4,  c.  33,  has  been  extended  to  all  suits  insti- 


(m)  M'Master  v.  Lomax,  2 
MylDe  &  Keen,  32. 

(n)  Cameron  v,  Cameron,  ib.  280. 


(o)  6  Sim.  608. 

(p)  4&5  Will. 4,  C.82. 


Of  Scnriceof 

Process 
in  Scotland  or 
Ireland,  &c. 


Act  2  Will.  4, 
c.  33,  extended, 


to  cases  of  liens, 
judgments,&c.; 
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Of  Service  of 
ProceM  tbroad. 


or  to  stock  in 
funds,  or  shares 
in  companies ; 


and  to  persons 
resident  out  of 
the  United 
Kingdom. 


Service  of  pro- 
cess upon  re- 
ceivers or  agents 
of  persons 
abroad,  autho- 
rised by  4  &  5 
Will  4,  c.82. 


tuted  in  the  Courts  of  Chancery  and  Exchequer  of  England  or 
Ireland  respectively,  concerning  any  lien^  judgment  or  tncum- 
hrance,  upon  any  lands,  tenements  or  hereditaments,  situate 
in  England  or  Wales  or  Ireland  respectively,  or  concerning 
any  money  vested  in  any  Government  or  other  public  stock, 
or  public  shares  in  public  companies  or  concerns,  or  concerning 
the  dividends  or  produce  thereof. 

It  has  also  been  enacted  by  the  same  statute,  that  the  pro- 
visions in  the  said  Act,  authorizing  the  said  Courts  respec- 
tively to  direct  that  the  service  in  any  part  of  the  United 
Kingdom  of  Great  Britain  or  Ireland,  or  the  Isle  of  Man 
respectively,  of  any  suhpcena  or  subpcenas,  letter  missive  or 
letters  missive,  and  of  all  subsequent  process  to  be  had 
thereon,  upon  any  defendant  or  defendants  in  such  suit  then 
residing  in  such  parts  of  the  United  Kingdom  or  the  Isle  of  Man 
in  which  he,  she  or  they  shall  be  so  served,  shall  be  deemed 
good  service  upon  such  defendant  or  defendants,  &c.  shall  be  and 
they  are  thereby  extended  to  any  defendant  or  defendants  in 
any  such  suit  or  suits  as  thereinbefore  mentioned,  who  shall 
appear  by  affidavit  to  be  resident  in  any  place,  specifying  the 
same,  out  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land ;  and  that  it  shall  and  may  be  lawful  for  the  said  Courts 
respectively,  on  motion  in  open  Court  of  any  of  the  com- 
plainants in  any  such  suit,  founded  upon  an  affidavit  or  affi- 
davits, and  such  other  documents  as  may  be  applicable,  for 
the  purpose  of  ascertaining  the  residence  of  the  party,  and 
the  particulars  material  to  identify  such  party  and  his  resi- 
dence ;  and  also  specifying  the  means  whereby  such  service 
may  be  authenticated,  and  especially,  whether  there  are  any 
British  officers,  civil  or  military,  appointed  by  or  serving 
under  His  Majesty,  residing  at  or  near  such  place,  to  order 
that  service  of  a  subpoena  to  appear  and  answer  upon  the 
party,  in  the  manner  thereby  directed,  or  in  case  where  the 
said  Courts  respectively  shall  deem  fit,  upon  the  receiver, 
steward  or  other  person  receiving  or  remitting  the  rents  of  the 
lands  or  premises,  if  any,  in  the  suit  mentioned,  returnable  at 
such  time  as  the  said  Courts  respectively  shall  direct,  shall 
be  deemed  good  service  of  such  party ;  and  afterwards,  upon 
an  affidavit  of  such  service  had,  to  order  an  appearance  to  be 
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•ntered  for  such  party,  in  such  manner,  and  at  such  time,  as    Of  Service  of 

Process  ibroad. 

the  said  Courts  respectively  shall  direct ;  and  that  thereupon  «  y  » 

it  shall  and  may  be  lawful  for  such  Courts  respectively  to  pro- 
ceed upon  such  service  so  made  as  aforesaid,  as  fully  and 
effectually  as  if  the  same  had  been  duly  made  within  the 
jmriadictions  of  such  Courts  respectively. 

The  second  section  of  the  above  Act  provides,  that  in  cases  Where  defend- 
where  the  defendant  cannot  be  found,  and  there  is  just  ground  J^naSf  wlJcaii- 
for  believing  that  he  secretes  and  withdraws  himself  so  as  to  not  be  hand, 
avoid  heing  served  with  process  of  the  Court;  it  shall  be  law- 
ful for  the  Court  to  order  that  the  service  of  the  subpcena  to 
appear  and  answer  shall  be  substituted  in  such  manner  as  the 
Court  shall  think  reasonable,  and  direct  by  any  such  order. 

Under  the  last-mentioned  Act  an  application  was  made  to  Service  upon 
the  Vice-Chancellor,  m  a  cause  of  Parker  y.  Lloyd  {q\  for  Jjapla.***"^ '° 
an  order,  directing  the  British  consul  at  Naples  to  serve  pro- 
cess of  subpoena  on  the  defendant  Lloyd,  who  was  resident  in 
Uiat  city ;  and  his  Honor  made  an  order,  that  the  subpoena 
should  issue,  but  declined  giving  any  special  directions  as  to 
the  person  by  whom,  or  the  manner  in  which  the  subpoena 
should  be  served. 

It  is  to  be  observed,  that  under  this  Act  a  power  is  g^ven  to  Of  entering  an 
the  Court,  in  case  the  party  subpoenaed  does  not  appear,  to  J^^JJ^J* 
order  an  appearance  to  be  entered  for  him  upon  affidavit  of  defendant, 
service,  a  power  which  is  not  g^ven  by  the  first  Act(r),  which, 
however,  authorizes  the  Court  to  proceed  upon  service  made 
in  pursuance  of  that  Act,  as  fully  and  effectually  as  if  the 
same  had  been  made  within  its  jurisdiction ;  it  is  presumed, 
therefore,  that  where  the  party  is  served  with  a  subpoena 
under  the  first-mentioned  Act,  as  resident  in  any  part  of  the 
United  Kingdom  out  of  the  jurisdiction  of  the  Courts  at  West- 
minster, or  in  the  Isle  of  Man,  and  does  not  appear  according 
to  the  terms  of  the  order  under  which  he  is  served,  the  next 
process  against  him  must  be  an  attachment,  &c.  according  to 
the  ordinary  practice,  but  directed  to  the  proper  authority  of 
the  country  in  which  he  resides ;  but  that  where  he  is  served 
under  the  second  Act,  as  residing  abroad,  and  does  not  appear 


(j)  2  Mylnc  &  K,  200,  n.  (r)  2  WiU.  4,  c.  S3. 
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of  the  order,  in  that  case  the  Court  may  offder 
iiBjui  ^  appearance  to  be  entered  for  him,  so  that,  when  anch 

appearance  has  been  entered,  the  phuntiff  maj  proceed  to 
hare  the  bill  taken  pro  confesso  against  the  defendant  in  the 
oanal  waj. 

Bj41G^»c.90,  should  be  mentioned  here,  that  bj  an  Act  passed  in  the 
Govt  of  Chan-  ^'  ^'       "i^^^  ^  Act  for  the  more  speedj  and 

coy  IB  Eoglaiid  effectual  recorery  of  debts  due  to  His  Majesty,  his  heirs  and 
made  efetife  successors,  in  ri^ht  of  his  Imperial  Crown  of  this  realm,  and  for 
the  better  administration  of  justice  within  the  same,  it  is 
enacted,  that  in  cases  where  in  any  suit  between  party  and 
party,  or  in  any  matter  or  proceeding  by  petition,  in  cases  of 
minors,  bankrupts,  idiots  or  lunatics,  any  decree  shall  be  pro- 
nounced or  any  order  made  for  payment,  or  for  accounting  for 
money  by  the  high  Court  of  Chancery  in  that  part  of  the 
United  Kingdom  called  England,  the  Lord  Chancellor,  Lord 
Keeper  or  Lords  Conmussioners  for  the  custody  of  the  Great 
8eal  of  England  for  the  time  being  respectively,  shall,  upon 
i4l>plication  made  to  him  or  them  respectively,  cause  a  copy  of 
such  order  or  decree  to  be  exemplified  and  certified  to  the 
Court  of  Chancery  in  that  part  of  the  United  Kingdom  called 
Ireland,  under  the  Great  Seal  of  England ;  and  the  Lord 
Chancellor,  Lord  Keeper  or  Lords  Commissioners  for  the  cus- 
tody of  the  Great  Seal  of  Ireland  shall  forthwith  cause  such 
order  or  decree,  when  it  shall  be  presented  to  them  respectively 
so  exemplified,  to  be  inrolled  in  the  rolls  of  the  high  Court  of 
Chancery  in  Ireland,  and  shall  cause  process  of  attachment 
and  committal  to  issue  against  the  person  of  the  party  against 
whom  such  order  or  decree  shall  have  been  made  respectively, 
in  order  to  enforce  obedience  to  and  performance  of  the  same, 
as  fully  and  effectually  to  all  intents  and  purposes  as  if  such 
order  or  decree  had  been  originally  pronounced  in  the  said 
Court  of  Chancery  in  Ireland ;  and  it  shall  and  may  be  lawful 
to  and  for  the  Lord  Chancellor,  Lord  Keeper  or  Lords  Com- 
missioners of  the  Great  Seal  of  Ireland  for  the  time  being, 
from  time  to  time  to  make  orders  upon  petition  as  the  occasion 
may  require,  for  payment  of  money  levied  under  such  process 
as  aforesaid  into  the  Bank  of  Ireland,  with  the  privity  of  the 
Accountant-general  of  the  said  Court,  to  the  credit  and  for  the 
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benefit  of  the  party  who  shall  have  obtained  snch  order  or       Scnrice  of 

Process  ibroMl. 

decree ;  and  the  Govemor  and  Company  of  the  Bank  of  Ire-  ^  y  » 

Itnd  are  hereby  anthoriaed  and  required  to  receive  and  hold  all 

Buch  monies,  subject  to  the  orders  of  the  said  Court  of 

Chancery:  provided  always,  that  no  such  monies  shall  be 

diarged  with  or  subject  to  poundage  for  the  usher  of  the  said 

Court  of  Chancery  in  Ireland,  when  the  same  shall  be  paid 

out  by  order  of  the  said  Court.  ^ 

By  the  sixth  section  of  the  same  Act,  similar  power  is  sutote,oiden 

given  to  the  Court  of  Chancery  in  England  to  enforce  obe-  c'^bMc^S^ 

dienee  to  process  of  the  Court  of  Chancery  in  Ireland ;  and  Ireland  are 

the  seventh  and  eighth  sections  give  reciprocal  powers  of  the  JJ*Engh^^ 

same  to  the  Courts  of  Exchequer  in  England  and  Ireland  to  Reciprocal 

enforce  the  process  of  those  Courts  respectively.  STScKiitteir 

of  both  coon- 
tries. 


O/^mcutoTJf}  Parties  ta  «  Smit  : 


CHAP.  V. 
or  PAaTTEs  TO  A  scrr. 


Sect.  I. — Of  mecessary  Parties  ta  respect  of  the  Cmcurremee 
of  their  Imterests  with  that  of  PUmtiff. 

It  u  the  constant  aim  of  a  Coon  of  Eqoitj  to  do  complete 
justice  br  deciding  apon  and  settling  the  rights  of  aH  penoai 
interested  in  the  sobject  of  the  suit,  so  as  to  make  the  p«fam- 
aoce  of  the  order  of  the  Court  perfectly  safe  to  those  who  are 
compelled  to  obey  it,  and  to  prerent  fatnre  litigatioo  (a).  For 
this  purpose,  all  persons  materiallj  interested  in  the  subject 
ought  generaU  J  to  be  parties  to  the  suit,  either  as  plaintilEs  or 
defendants,  howerer  numerous  thej  maj  be. 

In  pointing  out  the  application  of  this  rule,  I  shall  consider 
it  first,  first  with  reference  to  those  whose  rights  are  concur- 
rent with  those  of  the  party  in^itating  the  suit ;  and  secondly^ 
with  reference  to  those  who  are  interested  in  resisting  the  plain- 
tiff's claim. 


All  parties  With  respect  to  the  first  class,  it  is  to  be  obserred,  that 

the"^*  it  is  required  in  aD  cases  where  a  partj  comes  to  a  Court 
defendant  for  of  Equity  to  seek  for  that  relief  which  the  principles  there 
the  Moe  thing,  acted  upon  entitle  him  to  receive,  that  he  should  bring  before 
the  Court  all  such  parties  as  are  necessary  to  enable  it  to 
do  complete  justice,  and  to  render  the  performance  of  the 
decree  which  he  seeks  perfectly  safe  to  the  party  called  upon 
to  perform  it,  so  as  to  prevent  his  being  sued  or  molested  again 
respecting  the  same  matter  either  at  law  or  in  equity.  For 


(a)  Lord  Red.  133. 
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this  purpose,  he  most  take  care  to  have  before  the  Court ,  General  Role, 
either  as  co-plaintiff  with  himself,  or  as  defendants^  all  such 
persotas,  who  are  so  circumstanced,  that  unless  their  rights 
be  bound  by  the  decree  of  the  Court,  they  might  cause  future 
molestation  or  inconvenience  to  the  party  against  whom  the 
relief  is  sought 

Upon  this  principle,  in  suits  to  establish  a  will  relating  to  deviMei 
real  estates,  all  persons  claiming  an  interest  under  such  will  ^      ^  ^  • 
(subfect  to  the  rules  which  will  be  presently  pointed  out  with 
regard  to  those  who  claim  in  remainder  after  the  first  estate  of 
inheritance)  (a)  must  be  parties. 

Upon  the  same  principle,  it  is  in  most  cases  considered  All  persons 
neceasaryy  where  a  plaintiff  has  only  an  equitable  right  in  the  ^^^^  ^ 
thing  demanded,  that  the  person  having  the  legal  right  to 
denumd  it,  should  be  a  party  to  the  suit ;  for,  if  he  were  not, 
his  kgal  right  would  not  he  bound  by  decree  (6),  and  he  might, 
notwithstanding  the  success  of  the  plaintiff,  have  it  in  his 
power  to  annoy  the  defendant  by  instituting  proceedings  to 
assert  his  right  in  an  action  of  law,  to  which  the  decree  in 
equity  being  rem  inter  alios  actam  would  be  no  answer,  and 
the  defendant  would  be  obliged  to  resort  to  another  proceeding 
in  a  Court  of  Equity,  to  restrain  the  plaintiff  at  law  from  pro- 
ceedings to  enforce  a  demand  which  has  been  already  satisfied 
under  the  decree  in  equity.  This  complication  of  litigation,  it 
is  against  the  principles  of  equity  to  permit,  and  it  therefore 
requires  that  in  every  suit  all  the  persons  who  have  leg^l  rights 
in  the  subject  in  dispute,  as  well  as  the  persons  having  the 
equitable  right,  should  be  made  parties  to  the  proceedings. 

Upon  this  ground  it  is,  that  in  all  suits  by  persons  claiming  Trustees, 
under  a  trust,  the  trustee  or  other  person  in  whom  the  legal 
estate  is  vested,  is  required  to  be  a  party  to  the  proceeding. 
Thus,  where  an  estate  had  been  limited  by  a  marriage  settle- 
ment to  a  trustee  and  his  heirs,  upon  trust  during  the  lives  of 
the  plaintiff  and  his  wife,  to  apply  the  profits  to  their  use,  with 
remainder  to  the  children  of  the  marriage,  with  remainders 
over ;  and  a  bill  was  brought  by  the  persons  interested  under 
that  settlement  to  set  aside  a  former  settlement,  as  obtained 


(a)  Post,  p.  $17. 


(  )  Lord  Red.  145. 
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tke  kgal  estate. 


WlMtkcr  tke 
trast  b«cx- 


Hckof 


Not  Decenary 
where  legil 
ettate  bat  been 
derised; 


bj  fnad.  it  was  held  that  the  plaintiff  coold  hare  no  decree 
because  the  trustee  was  not  a  partr  (  c. ;  and  where  it  appeared 
that  a  mortsaee  had  been  made  to  a  trustee  for  the  plaintiff, 
it  was  determined  that  the  trustee  was  a  necessary  party  to 
a  suit  to  foreclose  the  eqaitr  of  redemption  (^). 

The  mle  is  the  same  whether  the  trust  be  expressed  or  only 
implied,  as  where  the  executor  of  a  mortgagee  files  a  bill  to 
foreclose  a  mortgage  of  freehold  or  copyhold  estate,  he  should 
make  the  heir  at  law  of  the  mortgagee  a  party  because 
although  according  to  the  principles  upon  which  Courts  of 
Equity  proceed,  money  secured  by  mortgage  is  considered  as 
pftrt  of  the  personal  estate  of  the  mortgagee,  and  belongs  on 
his  death  to  his  personal  representatire ;  yet,  as  the  legal  estate 
is  in  the  heir,  he  would  not,  unless  he  was  before  the  Court 
when  it  was  pronounced,  be  bound  by  the  decree.  There  is 
another  reason  why  it  is  necessary  to  bring  the  heir  before  the 
Court  in  a  bill  to  foreclose  a  mortgage,  because  if  the  mort- 
gagee should  think  proper  to  redeem  the  estate  onder  the 
decree,  he  will  be  a  necessary  party  to  the  reconveyance  (y*). 
And  so  important  is  it  considered  in  such  a  case  that  the  heir 
should  be  a  party,  that  where  a  mortgagee  died  without  any 
heir  that  could  be  discovered,  the  Court  restrained  his  executor 
from  proceeding  at  law  to  compel  payment  of  the  mortgage 
money,  and  ordered  the  money  into  Court  till  the  heir  could 
be  found  (g). 

The  heir,  however,  is  only  a  necessary  party  where  nothing 
has  been  done  by  the  mortgagee  to  affect  the  descent  of  the 
legal  estate  upon  him.  If  the  descent  of  the  legal  estate  has 
been  diverted,  it  is  necessary  to  have  before  the  Court  the 
person  in  whom  it  is  actually  vested  ;  and  therefore,  where 
a  mortgagee  has  devised  his  mortgage  in  such  manner  as 
to  pass  not  only  the  money  secured,  but  the  legal  estate 
in  the  property  mortgaged,  the  devisee  alone  may  foreclose 


(r)  9  Mod.  80. 

(if)  Wood  t;.\VilliaiDS,4  Mad.  186. 
(e)  ScoU  V.  NichoH,  3  Ru&s.  476. 
(/)  Wood  V.  Williams,  4  Mad. 
186. 

(g)  Schoole  r.  Sail,  1  Sch.  &  ijet 
177.  The  result  of  this  case  was,  that 
after  the  cause  had  remained  some 


years  In  Court,  it  was  thouf^ht  worth 
while  to  get  an  Act  of  Parliament  to 
revest  the  estate,  on  an  allegation  that 
the  heir  could  not  be  found.  Vidt 
etiam  Stokoe  r.Robsoo,  19Ves.S85  ; 
3  V.  At  B.  54 ;  Smith  t>.  RichneU, 
ibid,  notu ;  Schelmardioc  v.  Harrop, 
6  Mad.  39. 


Persons  having  concurrent  Interests  with  the  Plaintiff. 


287 


without  making  the  heir  at  law  of  the  onsrinal  mortfraffee  a  Persons  hiTiog 
p.rty(A)  U»Ug^-u|,. 

Upon  the  same  principle,  where  a  mortgagee  in  his  life-  or  assigned, 
time  actually  assigns  his  whole  interest  in  the  mortgage, 
eren  though  the  assignment  he  made  without  the  privity  of 
die  mortgager,  the  assignee  alone  may  foreclose  without  bring- 
ing the  original  mortgagee  before  the  Court  (t);  and  where  ^^^^^^ 
there  have  been  several  mesne  assignments  of  the  mortgage, 
the  last  assignee,  provided  the  legal  estate  is  vested  in  him,  will 
be  sufficient  without  its  being  necessary  to  bring  the  inter- 
mediate ones  before  the  Court  {k).  It  is  to  be  observed,  how-  Derivrntire 
ever,  that  in  order  to  justify  the  omission  of  the  intermediate  °^*>'^8^- 
assignees  in  the  case  of  an  assignment  of  a  mortgage,  the  con- 
veyance must  have  been  absolute,  and  not  by  way  of  mortgage ; 
for  if  there  be  several  derivative  mortgagees,  they  must  all  be 
made  parties  to  a  bill  of  foreclosure  by  one  of  them.  Thus, 
where  A.  made  a  mortgage  for  a  term  of  years  for  securing 
350/.  and  interest  to  B.,  who  had  assigned  the  term  to  C, 
redeemable  by  himself  on  paying  300  /.  and  interest ;  and  B. 
died,  and  C.  brought  a  bill  against  A.  to  foreclose  him  without 
making  the  representatives  of  B.  the  original  mortgagee  par- 
ties, it  was  held  by  the  Court  that  there  was  plainly  a  want  of 
proper  parties  (/). 

The  principle  that  requires  a  trustee  or  other  owner  of  the  Covenantee  in 
legal  estate  to  be  brought  before  the  Court  in  suits  relating  to  sj^ific**pen^ 
trust  property,  applies  equally  to  all  cases  where  the  leg^l  right  formance  of  a 
to  sue  for  the  thing  demanded  is  outstanding  in  a  different  party  Jhe*inefit*of 
horn  the  one  claiming  the  beneficial  interest.  Thus,  where  a  bill  another, 
is  filed  for  the  specific  performance  of  a  covenant  under  hand  and 
seal  of  one,  for  the  benefit  of  another,  the  covenantee  must  be 
a  party  to  a  bill  by  the  person  for  whose  benefit  the  covenant 
was  intended,  against  the  covenantor  (m).    And  so  in  Cope  v. 
Parry  (n),  which  was  a  bill  filed  for  the  specific  performance 

(h)  Williams  r.  Day,  2  Cha,  Ca.  (i)  Hobart  v.  Abbot,  2  P.  Wms. 

32;  Renvoise  v.  Cooper,  Mad.  &  643. 

Geld.  S71.  (m)  Cooke  v.  Cooke,  2  Vern.  36 ; 

(«)  Chambers  v,  Goldwin,  9  Ves.  2  Eq.  Ca.  Ab.  73. 

209.  (n)  2  J.  &  W.  638. 

{k)  Ibid. 
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Pcnoiu  having  of  a  covenant  for  the  surrender  of  a  copjhold  estate  to  A.,  in 
^  tS^c?*^^  others.    The  Lord  Chief  Baron  (Richards)  said,  that 

*  V  '  as  the  effect  of  a  surrender,  if  the  Court  decreed  it,  would  he 

to  give  the  legal  estate  to  A.,  he  ought  to  he  a  party,  otherwise 
another  suit  might  hecome  necessary  against  him. 

Principle  of  the      The  principle  upon  which  Courts  of  Equity  act  in  cases 

nantec.^  of  this  decription,  is  illustrated  hy  a  decision  of  the  Court 
of  C.  B.,  in  the  case  of  Rolls  v.  Yate{o).  In  that  case, 
A.  by  indenture  had  covenanted  with  B.  and  C,  that  he 

A.  would  enter  into  a  bond  to  pay  B.  a  sum  of  money  on  a 
certain  day.  B.  died,  and  his  administrator  brought  an  action 
of  covenant  against  A.  for  the  money,  and  it  was  adjudged 
that  it  did  not  lie,  for  although  the  money  was  to  be  paid  to 

B.  who  was  dead,  yet  as  the  covenant  was  to  B.  and  C.  jointly, 

C.  who  survived,  being  the  party  to  the  indenture,  ought  to 
have  sued.  Now,  supposing  that  instead  of  bringing  an 
action  of  covenant  on  the  indenture,  B.'s  representative,  who 
was  the  party  entitled  to  the  money,  had  filed  a  bill  in  Equity 
against  A.  for  the  payment,  and  had  obtained  a  decree,  it  is 
clear  that  such  a  decree  would  not  have  protected  A.  against 
C.'s  right  to  bring  an  action  on  the  covenant,  for  a  decree  in 
equity  for  A.  to  pay  a  sum  of  money  to  B.'s  representatives 
never  could  have  been  made  use  of  in  answer  to  an  action 
brought  against  A.  by  C.  as  surviving  covenantee  in  a  covenant 
to  B.  and  C.  (/>).  The  rule  of  pleading  at  law  in  cases  of  breaches 
of  covenant,  appears  to  be  that  performance  of  a  covenant  must 
be  pleaded  in  the  terms  of  the  covenant  (9),  and  the  evi- 
dence to  support  such  plea  must  be  confined  to  those  points 
which  are  put  in  issue  under  it  (r) ;  so  that  in  the  case  above 
put,  an  action  by  C.  against  A.  for  non-performance  of  the 
covenant  could  not  have  been  answered  by  showing  payment 
of  the  money  to  the  representative  of  B.  A.  must,  therefore, 
in  order  to  have  protected  himself  against  the  action  of  C, 
have  filed  another  bill  in  Equity  against  him,  to  which  B.'s 

(o)  Yelv.  1 77 ;  1  BuUtrode,  25,  b.       (9)  Scudamore  «.  Stratton,  1  Bos. 
S.  C.  &  Pull.  455. 

(p)  1  Inst.  292,  b.  (r)  Littler  v.  Holland,  3  T.  R. 

590, 
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reprMentatiTes  must  have  been  a  party,  m  order  to  obtain  an  Peisons  h«Ting 
.  r       .  .    ,  .  J.      .     ,  the  legal  nghl 

injunction  to  restrain  bim  from  proceeding  in  the  action.         to  sue. 

It  is  to  be  observed  that  the  preceding  cases  arose  upon  '  ' 
covenants  formally  entered  into  under  hand  and  seal ;  the  same  ^*pen»M^ 
rale  will  not  however  apply  to  less  formal  instruments,  such  enlering  into 
as  <^inary  agreements  not  under  seal,  where  one  party  con-  ^2^21^^"^, 
tracts  as  agent  for  the  benefit  of  another.    In  such  cases,  it  is  the  beneiit  of 
not  necessary  to  bring  the  agent  before  the  Court,  because,  > 
eren  at  law,  it  is  the  undoubted  right  of  the  principal  to  inter-  J^^J^y^^. 
poee  and  supersede  the  right  of  hb  agent  by  claiming  to  have  tcred  into  by 
the  contract  performed  to  himself,  although  made  in  the  name  of  ^°^* 
hii  agent.  This  principle  was  acted  upon  by  the  Court  of  King's 
Bench,  in  the  case  of  the  Duke  of  Norfolk  v.  Worthey  (s), 
and  in  Bethune  v.  F ar ebr other  (t)^  where  the  plaintiff  not 
wishing  to  appear  as  purchaser,  procured  J.  S.  to  bargain 
fer  him,  who  signed  the  contract  (not  as  agent)  and  paid  the 
deposit  by  his  own  cheque ;  yet,  inasmuch  as  it  was  the  plain- 
ttflTs  money,  he  was  allowed  to  maintain  an  action  for  it  without 
showing  any  disclaimer  by  J.  S.    Upon  the  same  principle, 
in  equity,  if  the  plaintiff  had  filed  a  bill  against  the  vendor, 
for  a  specific  performance,  he  would  not  have  been  under  the 
necessity  of  making  J.  S.  a  party  to  the  suit,  because,  if  he 
had  succeeded  in  his  object,  performance  of  the  contract  to  the 
plaintiff  might  have  been  shown  in  answer  to  an  action  at 
law  by  J.  S.,  whose  title  was  merely  that  of  agent  to  the 
plaintiff.  It  is,  however,  frequently  the  practice  to  join  the 
auctioneer  as  co-plaintiff  with  the  vendor  in  suits  for  specific 
performance  of  contracts  entered  into  at  auctions,  but  that  is 
because  he  has  an  interest  in  the  contract,  and  may  maintain  an 
action  upon  it.    He  has  also  an  interest  in  being  protected 
against  the  legal  liability  which  he  may  have  incurred  in  an 
action  by  the  purchaser  to  recover  the  deposit. 

It  is  to  be  observed,  that  in  order  to  enable  the  plaintiff   provided 

to  dispense  with  the  necessity  for  making  the  agent  entering  iJ^^^bHilMd' 
into  a  contract  for  his  employer,  in  his  own  name,  a  party  by  evidence  *, 
to  a  suit  to  enforce  such  contract,  he  must  state  in  his  bill, 
and  be  in  a  situation  to  show  by  evidence,  that  he  was 
actually  an  agent  in  the  transaction,  as  appears  to  have  been 

(i)  1  Camp.  N.  P.  c,  SS7.  (t)  Cited  5  M.  &  S.  S85. 

VOL.  I.  u 
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tbelml^ri'^hf  Bethune    Farebrotker  (m),  by  proving  that 

to'iiie.  although  the  money  waB  paid  by  the  cheque  of  the  agent,  it 

'       -  was  in  fact  the  money  of  the  purchaser.    The  fact  of  the 

or  appean  ia  person  contracting  being  the  agent  of  the  pUuntiff  may  like- 
the  coDtract.  appear  from  the  contract  itself;  but  if  it  does  not  appear 

from  the  contract  itself,  and  the  plaintiff  is  not  in  a  situation 
to  show  the  agency,  by  proving  that  the  money  was  his  own, 
in  what  caset  or  some  act  tantamount,  he  must  make  the  agent  a  party 
Dcc^uuy'party  either  as  co-plaintiff  with  himself  or  as  a  defendant,  in  order 
to  bind  his  interest,  for  otherwise  such  agent  would  have 
a  right  to  sue  either  in  equity  for  a  specific  performance  of 
the  same  contract,  or  to  bring  an  action  at  law  for  the  recovery 
of  the  money  paid  to  the  defendant ;  and  parol  evidence  on 
the  part  of  the  defendant  would  in  either  case  be  inadmis- 
sible to  show,  in  opposition  to  the  written  contract,  that  the 
purchase  was  made  on  behalf  of  another  {w).  The  same  rule 
will  apply  if  the  agent  contracted  as  well  on  his  own  behalf 
as  in  the  capacity  of  agent  for  another.  In  that  event  the 
bill  must  be  filed  in  his  own  name,  and  in  that  of  the  person 
on  whose  behalf  he  acted,  or  at  least  such  person  must  be 
a  party  to  the  suit;  and  upon  this  principle,  in  Small  v.  Att- 
wood  (x),  where  a  contract  was  entered  into  for  the  purchase 
of  an  estate  by  certain  persons  in  their  own  names,  but  in  hctoxk 
their  own  account,  and  also  as  agents  for  other  parties,  a  bill 
to  rescind  the  contract  was  filed  in  the  names  both  of  the  agents, 
and  of  the  other  parties  for  whom  they  contracted. 
Persons  entitled  With  respect  to  the  effect  of  a  sub-contract  in  rendering  it 
contnwL*"^  necessary  to  bring  the  party  concerned  in  it  before  the  Court 
in  a  litigation  between  the  original  contracting  parties,  the  fol- 
lowing distinction  has  been  made :  viz.,  if  A.  contracts  with  B. 
to  convey  to  him  an  estate,  and  B.  afterwards  contracts  with  C, 
that  he,  B.,  will  convey  to  him  the  same  estate,  in  that  case 
C.  is  not  a  necessary  party  to  a  suit  between  A.  and  B.  for 
a  specific  performance  ;  but  if  the  contract  entered  into  by  B. 
with  C.  had  been,  not  that  he,  B.,  should  convey  the  estate, 
but  that  A.  the  original  vendor  should  convey  it  to  C,  then  C. 


(u)  XJhi  iupra.      (w)  Bartlctt  v.  Pickersgill,  1  Cox,  15  ;  1  Eden,  515. 
(i)  1  Young.  407. 
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iWMiM  hare  been  a  necessary  party  to  a  suit  by  B.  against  A.  for 

m  specific  performance  (y ).  to  siS: 

Upon  the  principle  above  stated,  it  is  prsemned,  that  where  a  '  

■HUB  «Dteri  into  a  contract  which  is  expressed  in  the  inttimnent  ^^here  agency 
itMlf  to  hare  been  entered  into  by  him  as  agent  for  another,  he  uScT^uBt^'^ 
wimM  not  aftenirards  be  allowed  to  sae  for  a  performance  of  t^^  hlT^'riUt 
contract  on  his  own  behalf,  on  the  allegation  that  he  was  not  Juhoot  the 
anthorised  to  act  as  agent,  without  bringing  the  party,  on  whose  ^fhma 
behalf  it  was  expressed  to  be  made,  before  the  Court.    At  law 
it  Ins  been  held,  that  a  plaintiff  under  such  circumstances  could 
nnintain  an  action,  by  procuring  from  the  party  on  whose  behalf 
he  appeared  to  have  entertained  the  contract,  a  renunciation  of 
hie  interest  (z). 

It  is  to  be  obsenred  here,  that  although  an  agent  entering  Agent  hariDg 
into  a  contract  in  his  own  name,  may  be  joined  in  a  suit  JJgS^^toi,^ 
ne  co-plaintiff  with  his  principal,  as  in  the  case  before  referred  a  party. 
t0  of  an  auctioneer,  who  is  frequently  joined  with  the  vendor 
in  n  bBl  against  a  purchaser,  because  he  has  an  interest  in  the 
contract,  or  may  bring  an  action  upon  it,  it  is  merely  on  the 
gmmd  of  the  interest  which  he  has  in  the  contract,  and  that 
the  rale  is  indisputable,  that  wherever  an  agent  has  no  interest 
whnteyer  in  the  property  in  litigation,  or  in  the  contract,  and  can* 
Dot  be  sued  either  at  law  or  in  equity  respecting  it,  in  such  case  he 
ought  not  to  be  made  a  party;  and  that  if  he  is  made  a  co-plain- 
tiiF  in  the  suit,  a  demurrer  upon  that  ground  will  be  allowed  (a). 
Upon  this  principle  it  has  been  held  in  the  Court  of  Chancery, 
that  an  agent  who  bids  at  an  auction  for  an  estate,  and  sig^ 
the  memonmdum  in  his  own  name,  need  not  be  made  a  co- 
defendant  with  his  employer  in  a  bill  for  a  specific  performance 
of  such  agreement  (6). 

Where  the  subject-matter  in  Htigation  is  a  chose  in  action  Atsigaor  of  a 

which  has  been  the  subject  of  assignment,  the  assignor,  or  if  tnacUm, 

dead^  his  personal  representatiTC,  should  be  a  party ;  for  as  an  or  hii  repreMn- 

tatirc. 

/y)  V.  Walfoid,  4  Russ.  372.   Haythorne,  ib.  24i . 

(f)  Bickerton  v.  Burrell,  5  M.  &  (6)  Kingsley  v.  Young,  Rolls, 
S.  S8S.  July  80. 1807,  Coo.  £q.  Pr.42.  Vidk 

(m)  Kin^  of  Spain  v.  Machado,  «tiam,  Linett  v.  Reave,  %  Atk.  S04 ; 
4  Rouell,  228 ;  vid»  etiam  Cuff  v.  Newman  v.  Godfrey,  2  Bro.  C.  C. 
Platell,  ib.  942,  and  Makepeace  v.   m,  cited,  Lord  Red.  ISO. 
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PersoDs  having 
the  legal  right 


to  sue. 


Obligee  io  a 
bund; 

or  his  represen- 
tative. 


Assignor  of  a 

judgment. 


Assignor  of 
shares  in  an 
unincoiporated 
joint  stock 
company. 


Lessor  of  tithes 
by  parol. 


assignment  of  a  chose  in  action  is  not  recognised  in  a  court  of 
law,  and  is  only  considered  good  in  equity,  the  recovery  in 
equity  by  the  assignee  would  be  no  answer  to  an  action  at  law 
by  the  assignor,  in  whom  the  legal  right  to  sue  still  remains, 
and  who  might  exercise  it  to  the  prejudice  of  the  party  liable  ; 
in  which  case  the  party  liable  would  be  driven  to  the  circuit- 
ous process  of  filing  another  bill  against  the  plaintiff  at  law, 
for  the  purpose  of  restraining  his  proceedings. 

Upon  this  ground,  where  an  obligee  had  assigned  over  a  bond, 
and  died,  and  the  assignee  sued  for  it  in  equity,  the  cause  was 
directed  to  stand  over  to  make  the  personal  representative  of  the 
obligee  a  party  (c)  ;  and  in  another  case  {d),  where  the  assignor 

a  bond  was  dead,  and  there  was  not  a  representative,  it  was 
held,  on  a  bill  filed  by  the  assignee  against  the  obligor  for  a 
ne  exeat f  thai  there  was  a  want  of  parties.  And  in  like 
manner,  where  a  bill  was  filed  by  the  assignees  of  a  judgment, 
without  the  assignor  being  a  party,  it  was  held,  that  the  plain- 
ti£fiB  could  not  go  on  with  that  part  of  their  case  which  sought 
payment  of  the  debt  (c). 

For  the  same  reason,  where  a  bill  was  filed  against  the 
directors  of  an  unincorporated  joint  stock  company  by  a  hol- 
der of  shares,  of  which  some  were  original,  and  some  were 
alleged  to  be  derivative,  without  stating  with  respect  to  the 
derivation  of  them,  the  manner  in  which  he  had  become  pos- 
sessed of  them,  or  whether  they  had  been  transferred  to  him, 
in  the  manner  in  which,  according  to  the  regulations  of  the 
company,  such  transfer  ought  to  have  been  made,  I/>rd 
Brougham  appeared  to  think  that  the  persons  by  whom  the 
shares  had  been  assigned  to  the  plaintiffs  ought  to  have  been 
parties  to  the  suit(/). 

The  same  principle  appears  to  have  been  acted  upon  by  the 
Court  of  Exchequer,  in  certain  cases  in  which  bills  have  been 
filed  for  tithes  by  lessees,  under  parol  demises  (which,  in  con- 
sequence of  tithes  being  things  lying  in  grant,  are  void  at  law), 
in  which  cases,  upon  demurrers  being  put  in  and  submitted  to, 
the  Court  has  permitted  the  plaintiffs  to  amend  their  bills 

(c)  Brace  v.  Harrington,  2  Atk.  («)  Cathcart  r.  Lewis,  1  Ves.  jun. 
2M.  46S. 

(d)  Ray  t».  Fenwick,  S  Bro.  C.  C.  (/)  Walburn  v.  Ingilby,  1  M.  & 
25.  K.61. 
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by  making  the  lessors  parties  to  the  suit  (/).    In  a  recent  Persons  hiv  og 
/  1^.     .  V.„  i.      .  t.      •      the  legal  right 

of  this  nature,  where  an  objection  to  a  bill  for  tithes  by  xo  sue. 


a  lessee  claiming  under  this  description  of  demise,  was  taken 
at  the  hearing.  Lord  Lyndhurst,  L.  C.  B.,  considered  that  the 
objection  was  valid,  and  would  have  allowed  it  but  for  the  cir- 
cmnstance  that  the  plaintiff  had  originally  made  the  impro- 
priaton,  who  were  the  lessors,  defendants  to  the  suit ;  but  in 
coDseqiience  of  their  having  put  in  a  disclaimer,  had,  previously 
to  the  hearing,  dismissed  the  bill  as  against  them. 

It  may  be  observed  here,  that  although  the  assignor  of  a  Assignee  of  a 

-        .  .  .  ,  ,        ,  cho$e  in  action 

ckoMe  in  actum  is  sometimes  made  a  party  defendant  to  a  suit,  generally  made 
jet  the  more  general  practice  is,  (especially  where  the  assigpi-  co-plaintiff, 
ment  contains,  as  it  almost  always  does,  a  power  of  attorney 
fma  the  assignor  to  the  assignee  to  sue  in  his  name,)  to  make 
the  assignee  a  co-plaintiff  in  the  bill ;  in  which  case,  if  the 
assignment  is  stated  upon  the  record,  there  will  be  no  neces- 
sity to  establish  it  by  proof ;  because  the  statement  in  the  bill, 
to  which  they  are  both  parties,  is  an  admission  of  the  fact, 
opon  which  the  Court  is  bound  to  act  (g). 

Upon  the  principle  above  laid  down  it  is  held,  that  although  Personal  repre- 
a  creditor  or  legatee  of  a  person  deceased  may  in  some  cases, 
under  peculiar  circumstances,  such  as  an  allegation  of  fraud  or 
collusion,  bring  a  bill  against  a  debtor  to  the  estate,  for  the 
purpose  of  augmenting  the  fund  (^),  yet  such  a  suit  can  in  no 
case  be  maintained  without  the  personal  representative  being  a 
party  (t).  And  where  a  legatee  of  a  term  of  years  sued  for 
it,  it  was  held  that  he  must  make  the  executor  a  party,  al- 
though he  alleged  that  he  had  his  assent  (k).  And  so,  although 
an  executor  has  actually  released  his  interest  in  the  property 
sued  for,  it  has  been  held  that  he  must  nevertheless  be  a  party 
to  the  suit(0. 

Where  a  testator  having  been  resident  in  India,  where  Where  there  is 

no  representative 

(/)  Henning  v.  Willis,  3  Wood.      (i)  Uumney  v.  Maud,  Rep.terop.  *°  ^''igl*™!, 
20;  Jackson  v,  Benson,  M'LeI.62.     Finch,  336  ;  Giiffith  r.  Bateman,  ib. 
(f)  Ryan  v.Anderson,  3Mad.l74  .   334;  Attorney-general  v.  Twisden, 
(A)  Attorney-general  v.  W^ynne,   ib.  336  ;  Conway  v.  Stroud,  2  Freem. 
Mob.  126;  Wilson  r.  Moore.  1  188. 

Marine  &  K.  126 ;  vide  etiam,  where      (Ic)  Moore  v.  Blagrave,  1  Ch.  Ca. 
this  has  been  done    in  cases  of  277. 

partnership,  Bowsher  r.  Watkins,  1       (/)  Sraithby  r.  Stinton,  1  Ver 
R.&M.  277.  31. 
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th«le»l^'^^  all  his  property  was,  died  there,  having  made  a  will,  whereby 
to  ^®  bequeathed  the  residue  of  his  estate  to  persons  resident  in 

*  V       '   this  country,  but  appointed  persons  in  India  his  executors,  who 

proved  the  will  there,  and  remitted  the  proceeds  to  their  ag^nt 
in  this  country,  it  was  held,  that  the  residuary  legatees  could 
not  maintain  a  suit  against  the  agent  without  having  a  repre- 
sentative to  the  testator  in  England  before  the  Court  (m). 
Limited  admioi.      It  is  to  be  observed,  that  in  this  and  all  other  cases  where  a 
U  Uiken'oQt^     claim  on  property  in  dispute  would  vest  in  the  personal  re- 
presentative of  a  deceased  person,  and  there  is  no  general 
personal  representative  of  that  person,   an  administration 
limited  to  the  subject  of  the  suit  will  be  necessary  to  enable 
the  Court  to  proceed  to  a  decision  on  the  claim ;  and  when 
a  right  is  clearly  vested,  as  in  a  trust  term  which  is  required  to 
be  assigned,  an  administration  of  the  effects  of  the  deceased 
trustee,  limited  to  the  trust  term,  is  necessary  to  warrant  the 
In  what  case     decree  of  the  Court  for  an  assignment  of  the  term  (n).  In  some 
MDtative  ma^    oases,  however,  when  it  has  appeared  at  the  hearing  of  a  cause 
be^^penaed      that  the  personal  representative  of  a  deceased  person,  not 
'  a  party  to  the  suit,  ought  to  be  privy  to  the  proceedings  under 

a  decree,  but  that  no  question  could  arise  as  to  the  rights  of 
such  representative  ;  the  Court  has,  on  the  hearing,  made 
a  decree  directing  proceedings  before  one  of  the  Masters  of 
the  Court,  without  requiring  the  representative  to  be  made 
and  leave  given  a  party  by  amendment  or  otherwise  ;  and  has  given  leave  to 
^fore°tlw*^       the  parties  in  the  suit  to  bring  a  representative  before  the 
Master.  Master,  on  taking  the  accounts,  or  other  proceedings  directed 

by  the  decree,  which  may  concern  the  rights  of  such  repre- 
sentative; and  a  representative  thus  brought  before  the  Master 
is  considered  as  a  party  to  the  cause  in  the  subsequent 
proceedings  (o).  < 
Wbere  eiacutor      It  should  be  noticed  here,  that  by  an  Act  of  Parliament 
ad^i^^iion^  passed  in  the  28  Geo.  3,  c.  87,  intituled  "  An  Act  to  fucilitate 
™Y  ^28^°^'       <listribution  of  assets  in  cases  where  the  person  to  whom 
c.^sr!        '  '  pirobate  is  granted  is  out  of  the  realm,*'  it  is  enacted,  that  at 
the  expiration  of  twelve  calendar  months  from  the  death  of 
any  testator,  if  the  executor  to  whom  probate  has  been  granted 

(m)  Logan  i;.  Fairlie,  2  S.  &  S.       (n)  Lord  Ucd.  14L 
284.  (i.)  Ibid.  145. 
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ia  then  residing  out  of  the  jurisdiction  of  the  Courts  of  Law  Persons  having 
or  Equity,  it  shall  be  lawful  for  the  Ecclesiastical  Court  which  Jj^gi^  ^^^^ 

graited  probate  of  the  will,  upon  the  application  of  any  ere-  '  ^  ' 

ditor,  next  of  kin  or  legatee,  grounded  upon  such  affidayit  as 
therein  mentioned,  to  grant  such  special  administration  as 
thmin  is  also  mentioned,  which  administration  shall  be 
written  or  printed  upon  paper  or  parchment,  stamped  only 
with  one  shilling  stamp.    By  the  third  section  of  the  Act,  the 
form  of  the  administration  to  be  granted  in  pursuance  thereof 
is  given,  and  is  limited  ^'  for  the  purpose  to  become  and  be 
made  a  party  to  a  bill  or  bills  to  be  exhibited  against  him  in 
tsny  of  His  Majesty* s  Courts  of  Equity y  and  to  carry  the  de- 
cree or  decrees  of  any  of  the  said  Courts  into  effect,  and  not 
fwrther  or  otherwise By  the  fourth  section  of  the  same  Act,  And  a  receiver 
it  is  declared,    that  it  shall  be  lawful  for  the  Court  of  Equity  appointed, 
in  which  such  suit  shall  be  depending,  to  appoint  (if  it  shall  be 
needfol)  any  person  or  persons  to  collect  in  any  outstanding 
debts  or  effects  due  to  such  estate,  and  to  give  discharges  for 
the  same;  such  persons  or  person  giving  security,  in  th^ 
usual  manner,  duly  to  account  for  the  same."    And  by  the  Stock  may  be 
fifth  section  it  is  enacted,  "  that  it  shall  be  lawful  for  the  [JJ^'^a^^c^lf  the 
Aceountant-general  of  the  High  Court  of  Chancery,  or  for  the  Accountant- 
secretary  or  deputy  secretary  of  the  Governor  and  Company  of  &®°®'^*'» 
the  Bank  of  England,  to  transfer,  and  for  the  Governor  and 
Company  of  the  Bank  of  England  to  suffer  a  transfer  to  be 
made,  of  any  stock  belonging  to  the  estate  of  such  deceased  gujt  to 

person,  into  tjie  name  of  the  Accountant-general,  in  trust  for  which  limited 
such  purposes  as  the  Court  shall  direct,  in  any  suit  in  which  if  ™party?^*^ 
Uie  person  to  whom  such  administration  hath  been  granted 
shall  be  or  may  have  been  a  party;  provided,  nevertheless,  Ej^gcutor 
that  if  the  executors  or  executor,  capable  of  acting  as  such,  coming  within 
shall  return  to  and  reside  within  the  jurisdiction  of  any  of  the  ^ust"be  made" 
said  Courts  pending  such  suit,  such  executors  or  executor  shall  a  party  to  the 
be  made  party  to  such  suit ;  and  the  costs  incurred  by  granting 
such  administration,  and  by  proceeding  in  such  suit  against 
such  administrator,  shall  be  paid  by  such  person  or  persons, 
or  out  of  such  fund,  as  the  Court  where  such  suit  is  depending 
shall  direct."  By  the  sixth  section  it  is  further  enacted,  **  that 
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Persons  having 
the  legal  right 
to  me. 

v  ' 
Where  sole  ex- 
ecutor is  an 
infant  special 
administration 
may  be  granted. 


In  what  cases 
trustees  ma;^  be 
dispensed  with. 


Where  they 
have  no  legal 
estate. 


Intermediate 
trustees  of 
equitable  in- 
terests. 


Depositee  of 
deeds. 


where  an  infant  i8  sole  executor,  administration  with  the  will 
annexed  Bhall  be  granted  to  the  guardian  of  such  infant,  or 
to  such  other  person  as  the  spiritual  court  shall  think  fit, 
until  such  infant  shall  have  attained  the  full  age  of  twenty-one 
years,  at  which  period,  and  not  before,  prohate  of  the  will 
shall  be  granted  to  him.''  And  it  is  enacted  by  the  seventh 
section,  that  the  person  to  whom  such  administration  shall 
be  granted  shall  have  the  same  powers  vested  in  him  as  an 
administrator  now  hath  by  virtue  of  an  administration  granted 
to  him  durante^  minore  <Etate  of  the  next  of  kin.'' 

It  is  to  be  observed,  that  the  rule  which  requires  that  the  trus- 
tees, or  other  persons  having  the  legal  estate  in  the  thing  de- 
manded, should  in  all  cases  be  before  the  Court,  has,  as  we  have 
seen,  been  adopted  on  account  of  the  impossibility  of  otherwise 
preventing  the  assertion  of  the  legal  right  in  Courts  of  Law ;  for 
in  some  cases,  where  the  trustee  has  had  no  beneficial  interest  in 
the  property,  and  was  not  possessed  of  a  legal  estate  which  he 
could  set  up  at  law  to  the  annoyance  of  the  defendant  in  equity, 
the  Court  has  permitted  bills  to  be  filed  by  the  cestui  qui  trusts 
without  making  such  trustee  a  party,  the  cestui  qui  trusts 
undertaking  for  him  that  he  shall  conform  to  such  decree  as 
the  Court  shall  make  (r).  Thus  where  a  bill  was  filed  to 
carry  the  trusts  of  a  will  into  execution,  whereby,  amongst 
other  things,  lands  were  limited  to  trustees  for  a  term  of 
years,  to  raise  a  sum  of  money  by  way  of  portions  for  younger 
children,  two  of  which  younger  children  had  assigned  their 
shares  of  the  sum  to  be  raised  to  a  trustee  for  the  benefit 
of  the  others,  but  which  last  trustee  was  not  before  the  Court : 
the  only  question  was,  whether  he  ought  to  be  a  party  to  the 
suit ;  and  the  Court  was  of  opinion,  that  as  the  trustees  of  the 
term  who  had  the  legal  estate,  and  all  the  children  who  had 
the  beneficial  interest,  were  parties,  there  was  no  occasion  to 
make  the  other  trustee  a  party  {s).  Upon  the  same  principle, 
where  a  man  had  executed  a  deed,  providing,  in  case  of  his 
death,  for  a  certain  person  and  her  children,  and  had  deposited 


(r)  Kirk  v.  Clark,  Prec.  in  Ch.  (a)  Head  i.  Lord  Teynhara,  1  Cox, 
275.  57. 
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it  in  the  hands  of  an  attorney  for  the  benefit  of  all  parties,  ^g^^j^^jj^^ 
bat  afterwards  procured  possession  of  it  himself,  it  was  held,  to  sue. 
on  demurrer,  that  the  woman  and  her  children  could  maintain  '  ^ 
a  suit  to  compel  him  to  deliver  up  the  deed,  without  making 
the  attorney  with  whom  it  was  deposited  and  against  whom 
no  breach  of  trust  was  alleged,  a  party  (0* 

For  the  same  reason  it  has  been  held,  that  although,  as  we  have  Assignor  of  an 
seen,  the  assignor  of  a  chose  in  action  is  a  necessary  party  to  a  ^^JJ^^^^* 
suit  by  the  assignee,  yet  the  assignee  of  an  equitable  interest 
in  the  nature  of  a  chose  in  action  may  maintain  a  suit  for  the 
aMerdon  of  that  interest  without  bringing  the  assignor  before 
the  Court.  Thus,  where  one  of  two  joint  executors  and  residuary 
legatees  assigned  his  share  of  the  residue  and  died,  and  after- 
wards his  assignee  brought  a  bill  against  the  other  executor  for 
his  share  of  the  residue,  the  Court  of  Exchequer  held  that  the 
irepresentatives  of  the  assignor  were  not  necessary  parties,  as 
the  proof  of  the  receipt  of  the  purchase-money  by  the  assignor 
would  be  sufficient  evidence  of  the  plaintiff's  title  (u). 

The  principle  of  the  Court,  that  the  person  having  the  legal  origioal  lessee 
right  to  sue  for  the  same  matter  which  he  might  enforce  at  law  j**  *"its  by  ^ 
against  the  defendant,  should  be  before  the  Court  at  the  time  of  i^^^of^* 
its  pronouncing  its  decision,  applies  to  all  persons  who  have  legal  l«a««» 
demands  against  the  defendant  arising  out  of  the  same  matter : 
thus,  as  it  has  been  decided  that  at  law  an  assignee  of  a  lease 
may  be  sued  for  non-performance  of  the  covenants  both  by  the 
lessor  and  the  original  lessee  from  whom  he  derives  title,  Courts 
of  Equity  will  not  permit  either  the  lessor  or  lessee  to  institute 
proceedings  against  him  in  respect  of  his  covenants,  without 
having  the  other  before  them,  in  order  that  the  rights  of  both 
may  be  settled  at  the  same  time.    Upon  this  ground,  where 
a  man  granted  a  lease  of  houses  for  thirty  years  to  B.,  who 
covenanted  to  keep  them  in  good  repair,  and  died,  having 
bequeathed  the  term  to  his  wife ;  and  afterwards,  by  mesne 
assignments,  the  term  became  vested  in  a  pauper,  but  the 
houses  becoming  out  of  repair  and  the  rent  in  arrear,  a 
bill  was  brought   by  the  lessor  against  the  assignee  for 
repairs,  and  an  account  of  the  arrears  of  rent;  upon  an 


(0  Knye  v,  Moore,  1       S.  Gl.       (u)  Blake  v.  Jonth,  3  AnsUGdl. 


298 


Of  necessary  Parties  to  a  Suit : 


Pertoni  having  objection  being  taken,  that  the  executors  of  the  original 
to^sS*^"^**'  lessee  were  not  parties,  the  Lord  Chancellor  said,  that  to 
*  V  '  make  the  proceedings  unexceptionable,  it  would  be  very 
proper  to  have  them  before  the  Court ;  for  that  it  did  not 
appear  to  him  but  that  the  plainti£F  might  have  had  a 
satisfaction  at  law  against  the  executors,  and,  if  so,  the 
plaintiff* s  equity  will  be  their  equity  (x).  The  same  ob- 
jection was  allowed  in  the  case  of  the  City  of  London  v. 
Richmond  (y),  which  was  also  the  case  of  a  bill  against 
the  assignee  of  a  lease  for  payment  of  rent  and  performance 
of  covenants. 

Drawer  or  prior      It  is  to  be  observed  here,  that  the  rule  which  requires  all 
b'U^of^'  ha*     persons  having  similar  rights  to  sue  at  law  With  that  of  the 
not  necessary     plaintiflF  to  be  brought  before  the  Court,  does  not  apply  to 
parties  to  reco-   a  bill  filed  by  the  last  indorsee  of  a  bill  of  exchange  which  has 
lost  bSlh'"*  °  *  been  lost,  against  the  acceptor ;  in  which  case  it  has  been  held 
that  neither  the  drawer  (z)  nor  the  prior  indorsees  are  neces- 
sary parties  (a),  because,  in  such  cases,  the  ground  of  the 
application  to  a  Court  of  Equity  is  the  loss  of  the  instrument ; 
and  the  Court  only  relieves  upon  the  terms  of  the  plaintiff 
giving  the  defendant  ample  security  against  being  called  upon 
again  by  the  drawer  or  indorsees,  in  case  they  should  become 
Seefu  where      possessed  of  the  instrument.    It  has  been  held,  however,  that 
deliinery^up^of  a  ^^^^  *       ^  instituted  by  an  acceptor  against  the  holder  of 
bill  not  losL      a  bill  of  exchange  which  is  forthcoming,  for  the  purpose  of 
having  it  delivered  up,  there  the  drawer  is  a  necessary 
party  (^). 

All  persons  The  principle  that  persons  having  co-existent  rights  with 

J**]|J|^K.  a  rigbt  the  plaintiff  to  sue  the  defendant  must  be  brought  before 
equity  as  well  the  Court  in  all  cases  where  the  subject-matter  of  the  right  is 
as  at  law.  ^  litigated  in  equity,  is  not  confined  to  cases  where  such 
co-existent  rights  to  sue  are  at  law;  it  applies  equally 
to  cases  where  another  person  has  a  right  to  sue,  for  the  same 
matter,  in  equity ;  in  such  cases  the  defendant  is  equally  en- 
titled to  insist  that  the  person  possessing  such  right  should  be 

(x)  Sainstry  v.  Grammcfi  2  Eq.Ca.  (a)  Macartney  v.  Graham,  2  Sim. 

Ab.l65  ;  0.6.  285. 

(t/)  2  Vern.  421.  (6)  Pcnfold  v.  Nunn,  5  Sim.  405. 
(t)  Davics  V.  Dodil,  4  Price,  170. 
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Inroogfat  before  the  Court  before  any  decree  is  pronounced ,  in  All  persons 

order  that  such  right  may  be  bound  by  the  decree.    Thus,  having  ririiti  to 

-  .  .  ^  sue,  whether 

wbero  a  biil  was  filed  by  a  near  against  a  sequestrator  for  an  leeal  or  equi- 

aoooont  of  the  profits  of  a  benefice,  received  during  its  vaca- 

By  it  appears  to  have  been  thought  by  the  Court  diat  the  Bishop,  in  a 


liMhop  ought  to  have  been  a  party  to  the  suit,  because  the 

^    ^  ,         ,       ^  sequestrator, 

sequestrator  was  accountable  to  him  for  what  he  had  re- 
ceived (c) ;  and,  on  the  other  hand,  where  a  bill  was  filed  by  Lunatic,  in  a 
a  bishop  and  a  sequestrator  against  an  occupier  for  an  account  *^^^'trator 
of  tithes  during  the  lunacy  of  the  incumbent,  who  had  been  for  tiS^esT^^ 
found  a  lunatic  under  a  commission,  it  was  held  that  the 
incumbent  or  his  committee  ought  to  have  been  a  party  (cO«  '^r~  ^°  ^} 
It  seems,  however,  that  where  a  living  is  under  sequestra*  behalfT  " 
tion  for  debt,  the  incumbent  may  maintain  a  suit  for  tithes 
without  making  the  sequestrator  or  the  bishop  a  party.  This 
appears  to  have  been  the  opinion  of  Lord  Lyndhurst,  L.C.B.y 
in  Warrington  v.  Sadler  {e),  where  a  decree  was  made  in 
a  suit  by  a  vicar  for  tithes,  although  the  vicarage  was  under 
sequestration,  and  the  occupiers  had  actually  paid  certain 
alleged  moduses  to  the  sequestrator.  Upon  the  principle  above 
staled,  it  is  held,  that,  in  general,  where  a  suit  is  instituted  on 
behalf  of  a  lunatic  either  by  the  Attorney-general  or  his  com- 
mittee, the  lunatic  himself  must  be  a  co-plainti£f,  because 
he  may  recover  his  senses,  and  would  not  be  bound  by  the 
decree.    In  strictness,  however,  a  lunatic  ought  not  to  be  a  Unless  where 
party  to  a  suit  to  be  relieved  against  an  act  done  by  himself      *gch  hbT 
during  hb  lunacy,  because  he  cannot  be  heard  to  stultify  own  act. 
himself  (/). 

The  reason  for  making  a  lunatic  aparty(<7),  namely,  that  Idiot  not  a 

he  may  recover  his  senses,  does  not  apply  to  an  idiot,  who  is  to^J^suS^foTS 

considered  in  law  as  incapable  of  recovery.    He  is,  therefore,  own  benefit. 

not  a  necessary  party  to  a  suit  instituted  for  his  benefit  (^). 

But  neither  an  idiot  nor  a  lunatic  can  institute  a  suit,  nor  can  Committee  of 

idiot  or  lunatic. 


(c)  Jones  V.  Barrett,  Bunb.  192. 

(d)  Bishop  of  London,  v.  Nicholls, 
Bunb.  141. 

(«)  1  Young,  283. 

(/)  Altorney-geii.    t.  Woohich, 


1  Ch.  Ca,  153:  Attomey-geo.  v, 
Parkhurst,  1  Ch.  Ca.  112  ;  Ridler  v. 
Ridler,  1  Eq.  Ca.  Ab.279;  Ante,  118. 

(g)  Ante,  115. 

(/i)  Ante,  115. 


300 


Of  necessary  Parties  to  a  Suit : 


All  persons 
hafing  a  right 
to  sue. 

Whether  for  the 
whole  or  puL 

Joint4eiuuits, 


or  tenants  in 
common,  in  case 
of  partition. 


Lessee  of  tenant 
in  common* 


Lessee  of  tenant 
in  common  may 
sue  for  partition 
without  nis  les- 

and  so  may 
tenant  for  life 
without  re- 
mainder^man. 


Seeut,  where  suit 
is  to  ascertain 
beundariet. 


one  be  ioBtituted  on  his  behalf,  without  the  committee  of  his 
estate  being*  a  party  either  as  plaintiff  or  defendant  {k). 

In  the  preceding  cases  the  party  required  had  a  concurrent 
right  with  the  plaintiff  in  the  whole  subject  of  the  suit ;  the 
same  rule,  however,  applies  where  he  has  only  a  concurrent 
right  in  a  portion  of  it ;  thus,  where  there  are  two  joint- tenants 
for  life,  and  one  of  them  exhibits  a  bill,  the  other  must  be 
a  party,  unless  the  bill  shows  that  he  is  dead  (/)  ;  and  where 
A.,  B.  and  C.  were  joint  lessees  under  the  City- of  London, 
and  A.  and  B.  brought  a  bill  against  the  lessors  to  have  cer- 
tain allowances  out  of  the  rent,  and  it  appeared  upon  the  hearing' 
that  C.  was  living,  an  objection,  because  he  was  not  a  party 
to  the  bill,  was  allowed  (m)  ;  and  so,  where  a  bill  is  brotight 
for  a  partition  either  by  joint-tenants  or  tenants  in  common, 
as  mutual  conveyances  are  decreed,  all  persons  necessary  to 
make  such  conveyances  must  be  parties  to  the  suit(n);  and 
where  one  tenant  in  common  had  granted  a  lease  of  his  share 
for  a  long  term  of  years,  the  lessee  was  held  to  be  a  necessary 
party  to  the  suit,  at  the  expense,  nevertheless,  of  his  lessor, 
who  was  to  be  responsible  for  his  costs  (o). 

Where,  however,  a  tenant  in  common  had  demised  his 
share  for  a  long  term  of  years,  it  was  held  that  the  termor  for 
years  was  entitled  to  file  a  bill  for  a  partition  against  the  other 
tenants  in  common,  without  bringing  the  reversioner  of  the 
share  demised  before  the  Court  (p)  ;  and  so  it  seems  that  where 
one  of  the  parties  is  only  tenant  for  life,  he  may  maintain  a 
suit  for  a  partition  without  the  party  entitled  in  remainder  (</). 
Where  the  object  of  a  suit  is  to  ascertain  boundaries,  the  rule 
is  different,  and  the  Court  will  not  entertain  a  bill  of  that 
description  without  having  the  remainder-men  and  all  parties 
interested  before  it  (r). 


(k)  Woolfryes  v.  Woolfryes,  ante, 
116. 

(0  Haycock  v.  Haycock,  2  Cha. 
Ca.  124.  \  Weston  v.  Keighley,  Rep. 
temp.  Finch,  82. 

(m)  Stafford  v.  The  City  of  Lon- 
don.  1  P.  Wros.  428  j  1  Slra.  95, 
S.C. 

(n)  Anon.  3  Swau.  139. 


Co) 
(P) 


555. 


Cornish  r.  Gest.  2  Cox.  27. 
Baring  v.  Nash,  1  Ves.  &  B. 


(q)  Wilk  i;.  Slade,  6  Ves.  498. 

( r)  Ray  ley  «.  Best,  1  R.  &  M.  659, 
tide  eliaviy  Miller  v.  VVaimington,  1 
Jac.  &  \V.484  ;  Specr  v.  Crawter,  2 
Mer.  410. 
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It  is  not,  however,  in  general  necessary,  in  questions  AH  persons 
relating  to  real  property,  that  the  occupying  tenants  under  to  sue^  * 

leases  should  he  parties,  unless  their  concurrence  is  necessary,  *  v— ^ 

as  in  the  case  above  referred  to  of  the  lessee  of  a  tenant  {a^ml^ 
in  oommon ;  or  unless  the  object  of  the  suit  is  to  restrain  an  necessary, 
ejectment  brought  against  them  instead  of  against  their  land-  unjess  in  par- 
lord;  as  in  the  case  of  Lawley  v.  Walden(s),  in  which  Lord  or  *in°bills  to 
Eldon  allowed  a  demurrer  for  want  of  parties  to  a  bill'  by  the  restrain  an 
owner  of  an  estate,  to  restrain  an  injunction  against  his  tenant  ag*^nTt*them 
without  making  him  a  party ;  observing,  however,  that  if  the 
plaintiff  in  equity  had  been  made  a  defendant  at  law,  instead 
of  his  tenant,  as  he  might  have  been,  he  should  not  have 
thought  it  necessary  to  make  him  a  defendant. 

But,  although  it  is  not  usual,  in  suits  relating  to  property,  Owner  of  in- 
to make  the  occupying  lessees  of  such  property  parties  to  the 
proceedings,  yet  if  such  lessees,  or  other  persons  having  only  to  establish 
limited  interests  in  the  property,  seek  to  establish  any  right  general  rights, 
respecting  such  property,  it  is  necessary  that  they  should 
bring  the  owners  of  the  inheritance  before  the  Court,  in  order 
thaty  in  case  the  suit  is  unsuccessful,  the  decree  of  the  Court 

dismissing  the  bill  may  be  binding  upon  them.    Thus,  to   toamodui 

a  bill  by  the  lessees  of  property  in  a  parish  to  establish 
a  nu>dus,  the  owner  of  the  inheritance  must  be  a  party  ;  and 
for  the  same  reason,  if  there  is  a  question  concerning  a  right 
of  common,  though  a  leaseholder  may  enforce  it  at  law,  yet  if 
he  bring  a  bill  in  equity  to  establish  such  right,  he  must  bring 
the  persons  in  whom  the  fee  of  his  estate  is  vested  before  the 

Court  {t) ;  and  so,  in  a  suit  in  equity  to  establish  a  right   ^  fees  of 

to  fees  in  an  office,  although  in  an  action  at  law  for  such  fees 
it  is  not  necessary  to  make  any  person  a  party  but  the  one ' 
who  has  actually  received  such  fees,  yet  in  equity  it  is  neces- 
sary to  have  all  persons  before  the  Court  who  have  any 
pretence  to  a  right  (u). 

Upon  the  same  principle,  where  a  bill  filed  by  a  lessee   or  a  right 

against  a  lord  of  a  manor,  and  the  tenant  of  a  particular  ° 
house,  to  have  the  house,  which  obstructed  the  plaintiff's  way, 
pulled  down,  and  to  be  quieted  in  the  possession  of  the  way 


(s)  3  Swan.  142.  (u)  Pawlet  v.  Bishop  of  Lincoln, 

(t)  Poore  V.  Clark,  2  Atk.  515,      2  Atk.  296. 
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All  petioM  for  the  future,  the  defendant's  counsel  ohjected  for  want  of 
to  iii^  parties,  because  the  plain ti£F*s  lessor  was  not  before  the  Court, 

^       *  and  the  objection  was  allowed  (x). 

These  cases  all  proceed  upon  the  principle  before  laid  down, 
namely,  that  of  preventing  a  defendant  from  being  harassed 
by  a  multiplicity  of  suits  for  the  same  thing ;  in  consequence 
of  which  principle  it  is  held  to  be  a  rule  of  a  Court  of  Equity, 
that  if  you  withdraw  a  question  from  a  Court  of  Law  for  the 
purpose  of  insisting  upon  a  general  right,  you  must  have  all 
the  parties  before  the  Court  who  are  necessary  to  make  the 
determination  complete,  and  to  quiet  the  question  (y), 
Ij^ui^  of  application  of  this  rule,  however,  b  strictly  confined  to 

tithes mav file  cases  where  the  lessee  seeks  to  establish  a  general  right; 
bix  teior.  where  he  only  seeks  that  which  is  incidental  to  his  situation 
as  tenant,  he  need  not  make  his  landlord  a  party.  Thus 
a  lessee  of  tithes  may  file  a  bill  for  tithes  against  an  occupier, 
without  making  his  lessor  a  party,  because  the  claim  to  tithee 
abstracted,  is  merely  possessory ;  and,  upon  the  same  prin- 
ciple, where  an  occupier  who  was  sued  for  tithes  by  the  lessee 
of  an  impropfiate  rector  filed  a  cross  bill  against  such  rector 
for  a  discovery  of  documents,  &c.,  a  demurrer  to  such  bill  by 
the  rector  was  allowed  (z). 
where  he      It  should  be  noticed  here,  that  in  order  to  entitle  a  lessee  to 

claims  under  a  tithes  without  his  lessor,  he  must  claim  under  a  demise  by 

parol  demise* 

deed,  because  tithes,  being  things  which  lie  in  grant,  cannot  be 
demised  by  parol,  and  a  decree  in  favour  of  a  plaintiff  claiming 
under  a  verbal  demise,  would  therefore  be  no  bar  to  another  suit 
fior  the  same  tithes  by  the  lessor.  Upon  this  ground,  in  Hennimg 
V.  Willis  (a),  the  Court  of  Exchequer  allowed  a  demurrer  to  th« 
plaintiff's  bill  because  the  impropriator,  who  was  the  lessor,  was 
not  a  party,  and  the  plaintiff  having  submitted  to  the  demurrer, 
obtained  leave  to  amend  his  bill  by  making  the  impropriator 
a  party  (6).    A  similar  demurrer  was  put  in  to  a  bill  for  tithes 


(«)  Poore  V.  Clark,  2  Atk.  615. 
(v)  Ibid. 

rs)  Tooth  V.  The  Dean  &  Chapter 
of  Canterbuiy,  S  Sim.  61. 

(a)  8  Wood,  29 ;  3  Gwil.  898. 

(6)  The  bill  was  amended,  by 
making  the  lessor  a  defendant,  and 


praying  that  the  occupier  mifffat  be 
decreed  to  account  with  the  lessor, 
and  that  what  should  be  found  due 
in  the  account  might  be  paid  into 
Court  for  the  benefit  of  the  plaintiff. 
Vide  Lord  Lyndhurst's  judgment  in 
Williams  v.  Jones,  Young,  255. 
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by  a  leasee  under  a  parol  demise,  in  Jackson  y.  Benson  (c).  All  persons 

and  allowed ;  leave  being  also  given  to  amend,  by  making  the  to  sue. 

impropriator  a  party ;  and  in  Williams  v.  Jones  (d),  the  prin-  '  * 

eiple  to  be  deduced  from  the  foregoing  cases  was  recognized 

by  Lord  Lyndhurst,  L.  C.  B.    In  that  case  the  vicar,  who  was 

tbe  lessor,  had  been  originally  made  a  party  to  the  suit,  but 

as  he  had  by  his  answer  disclaimed  all  interest  in  the  tithes  in 

questioii,  the  plainti£f  had  dismissed  the  bill  as  against  him,  and 

brought  the  suit  to  a  hearing  against  the  occupier  only ;  and 

Lord  Lyndhurst  held,  that  as  the  vicar  had  been  originally  a 

party,  the  circumstance  of  the  bill  having  been  dismissed  as 

agaioft  him,  made  no  difference,  for  although  his  disclaimer 

eoaU  not  be  read  against  the  other  defendants,  no  incon- 

▼enience  could  arise,  because  the  lessor,  after  such  disclaimer, 

wonld  neyer  be  allowed  to  set  up  any  claim  against  the  occupier 

for  the  same  tithes. 

The  rule  that  persons  claiming  joint  interests  in  an  estate  Joint  tenanu 
eaanot  sue  without  making  their  companions  parties,  applies     ^  '*8^y* 
aqually  whether  the  subject-matter  of  the  suit  be  real  or  personal 
property ;  thus,  where  a  legacy  is  given  to  two  jointly,  one 
cannot  sue  for  it  alone ;  though  where  there  are  several  lega- 
cieSy  each  may  sue  for  his  own  (e).    And  so,  where  there  are  Of  mortgage 
several  persons  interested,  as  joint- tenants,  in  money  secured  '^^°^* 
by  mortgage,  they  must  all  be  made  parties  to  a  bill  to 
foreclose  such  mortgage.    This  was  decided  to  be  the  law  of 
the  Court  by  Lord  Thurlow,  in  the  case  of  Lowe  v.  Mor- 
gan (/),  where  a  mortgagee  had  assigned  the  money  secured 
by  the  mortgage  to  three  persons  as  joint-tenants.    In  that  Tenants  in 
case,  his  Lordship  appears  to  have  laid  a  stress  upon  the  cir-  TOo!riS>geMi6y, 
cumstance  of  the  parties  interested  in  the  money  being  joint- 
tenants  ;  from  which  it  has  been  inferred  that  a  tenant  in 
severalty  or  in  common  might  foreclose  as  to  his  share  with* 
out  making  the  other  persons  interested  in  the  money  parties; 
and  a  decree  to  this  effect  was  actually  made  in  a  case  where 
a  trustee  of  money  belonging  to  several  individuals  had  laid  it 
out  on  a  mortgage,  and  afterwards  one  of  the  persons  entitled 

(c)  M'Lel.  62  J  13  Pri.  131.  (e)  Haycock  v.  Hajcock,  2  Ch. 

Ca.  124. 

{d)  1  Young,  252.  {f)\  Bro.  C. C.  368. 
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All  persons  to  part  of  the  purchase -money  filed  a  bill  against  the  mort- 
to  sue.  ST^or  and  the  trustee  for  his  share  of  the  mortgage  money  or 

*       ^       '  a  foreclosure;  which  was  entertained,  although  the  parties 

interested  in  the  rest  of  the  money  were  not  before  the 

Court  (^r). 

In  a  late  case,  however,  before  Sir  John  Leach,  V.C.,  it 
was  detennined,  that  there  can  be  no  redemption  or  foreclosure 
unless  all  the  parties  interested  in  the  mortgage  money  are 
before  the  Court ;  and,  on  this  ground,  a  bill  by  a  person 
entitled  in  severalty  to  one-sixth  of  the  mortgage  money,  to 
foreclose  one-sixth  of  the  estate,  was  dismissed  with  costs. 
All  persons  enti-     As  a  person  entitled  to  a  part  only  of  the  mortgage  money 
tied  to  redeem.    ^jm^^Qt  foreclose  the  mortgage  without  bringing  the  other 
parties  interested  in  the  mortgage  money  before  the  Court,  so 
neither  can  a  mortgagee  redeem  the  mortgaged  estate  without 
making  all  those  who  have  an  equal  right  to  redeem  with  him- 
self parties  to  the  suit. 
Owner  of  two        For  this  reason  it  was  held,  in  Lord  Cholmondeley  v.  Lord 
gaged  for  the      Clinton  (A),  that  where  two  estates  are  mortgaged  to  the  same 
same  sum.        person  for  securing  the  same  sum  of  money,  and  afterwards 
the  equity  of  redemption  of  one  estate  becomes  vested  in 
a  different  party  from  the  other,  the  owner  of  one  cannot 
redeem  his  part  separately.    The  mortgagee  is  entitled  to 
insist  that  the  whole  of  the  mortgaged  estate  shall  be  re- 
deemed together ;  and,  for  this  purpose,  that  all  the  persons 
interested  in  the  several  estates  or  mortgages  should  be  made 
parties  to  a  bill  seeking  an  account  and  redemption. 
Owner  of  part  of     The  same  rule  prevailed  in  Palk  v.  Lord  Clinton  (»),  which 
T^^"^^  differed  from  that  of  Zorrf  Cholmondeley    Lord  Clinton,  above 
must  bring  the    cited,  in  the  circumstance,  only,  of  its^being  a  bill  by  a  second 
ren^iandL  before  ™<>rtfir^*§^  ®^  P**^      ^  estate  to  redeem  a  first  mortgage, 
the  Court.        which  embraced  the  whole  property.  Lord  Orford  had  conveyed 
certain  estates  in  the  counties  of  Dorset,  Devon  and  Cornwall, 
by  way  of  mortgage,  to  Sir  £.  Hughes,  who  afterwards  died, 
and  the  mortgage  became  vested  in  the  executors  of  his  wife, 
Lady  Hughes.    Upon  the  death  of  Lord  Orford,  the  Dorset- 


Op)  Montgomerie  v.  The  Marquis  (h)  2  Jac.  fit  W.  S.  134. 
of  Bath,  S  Ve3.  660.  (i)  12  Ves.  48. 
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shire  estates  became  the  property  of  Mr.  Walpole ;  and  the  In  «uiu  to 
DeYon  and  Cornwall  estates  became  vested  in  trustees  for  .  ^ 
Loid  Clinton,  who  mortgaged  them  to  Sir  R.  Palk,  the 
plaintiff.  Upon  the  hearing  of  the  cause,  an  objection  was 
taken,  because  Mr.  Walpole,  in  whom  the  Dorsetshire  estate 
was  rested,  was  not  before  the  Court ;  and  Sir  William  Grant, 
in  giving  judgment  in  favour  of  the  objection,  said,  The 
right  to  bring  him  (Mr.  Walpole)  into  Court  is  the  necessary 
consequence  of  the  right  to  redeem  the  mortgage  upon  his 
estate.  The  plaintiff  insists  that  he  has  a  right  to  redeem  the 
whole  of  Lady  Hughes*s  mortgage,  not  only  so  far  as  it  affects 
the  estate  of  Lord  Clinton,  the  plaintiff  *s  mortgagor,  but  also 
as  it  affects  the  estate  of  Mr.  Walpole ;  then  he  will  have 
a  right  to  call  upon  him  to  attend  the  account,  and  when  it  is 
taken,  and  the  plaintiff  has  redeemed  Lady  Hughes's  execu- 
tors, to  call  upon  Mr.  Walpole  to  pay  the  amount  or  be  fore- 
closed. It  is  now  clearly  settled  that  a  subsequent  mortgagee 
most  redeem  the  entire  mortgage  of  a  prior  mortgagee.  There 
would  be  some  ground  for  the  objection  if  the  plaintiff  might 
redeem  Lady  Hughes  s  executors  by  parcels,  so  much  as 
affects  the  estate  of  his  mortgagor,  Lord  Clinton  ;  but  that  is 
not  competent  to  him,  he  must  redeem  them  altogether  or  not 
at  all.  He  must  pay  off  the  whole  sum,  and  put  himself 
completely  in  their  stead.  The  same  law  that  gives  him  the 
right  to  call  upon  Lady  Hughes's  executors  to  convey  an 
estate  with  which  he  has  no  connection,  imposes  upon  him  the 
duty  J  as  well  as  gives  him  the  right,  to  call  upon  the  owner 
of  that  estate  to  be  a  party  '\k). 

In  the  above  cases,  the  mortgage  of  the  two  estates  was  for  y^^^^  ^vro  es- 
the  same  sum  of  money,  and  was  part  of  the  same  transaction,  tates  are  mort- 
The  rule,  however,  has  been  extended  to  cases  where  a  mort-  jiff^JJ^s^".*^ 
gage  has  been  of  two  distinct  estates  to  the  same  mortgagee 
for  securing  different  sums  of  money ;   and  it  has  been 
decided  in  many  cases,  that  a  mortgagee  of  two  separate 
estates,  upon  distinct  transactions  from  the  same  mortgagor, 
is  entitled  to  hold  both  mortgages  till  the  amount  due  upon 
both  be  discharged;  and  that  even  against  the  purchaser 


(Jk)  Talk  V.  Lord  CliotOD,  12  Ves.  61. 
VOL.  X,  X 
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In  suits  to      of  the  equity  of  redemption  of  one  of  the  mortgaged 
^   '   ^  estates  without  notice;    so  that  the  mortgages,  although 


for  distinct  sums,  are  in  effect  for  one  sum.     Upon  this 
principle,  where  the  purchaser  of  the  equity  of  redemp- 
tion of  a  mortgaged  estate  filed  his  bill  against  the  mort- 
gagee, to  redeem,  and  the  defendant,  by  his  answer,  stated 
a  subsequent  mortgage  made  to  him,  by  the  same  mort- 
gagor, of  a  distinct  estate  for  a  distinct  debt,  it  was  held 
that  the  persons  interested  in  the  equity  of  redemption  of 
the  second  mortgage  were  necessary  parties  to  the  8uit(/). 
Where  one        And  this  rule  prevails  although  one  mortgage  be  a  pledge 
^!!^^Tw^d^   of  personalty  and  the  other  a  mortgage  of  realty  (m).    It  does 
the  other  of  real  ^ot,  however,  hold  longer  than  while  both  mortgages  continue 
estates.  united  in  the  same  mortgagee ;  so  that  if  a  mortgagee,  having 

two  distinct  mortgages  on  two  separate  estates,  assigns  one  of 
the  mortgages  to  a  third  person,  the  assignee  of  the  assigned 
mortgages  need  not  be  brought  before  the  Court  in  a  suit 
to  redeem  the  other  (n). 
In  suiu  by  se-  which  requires  that  in  a  bill  filed  for  the  purpose 

cond  incum-  of  redeeming  a  mortgage,  the  plaintiff  should  bring  before 
m^^gor.  Court  all  those  who,  as  well  as  himself,  have  a  right 

to  redeem,  has  been  held  to  apply  to  a  second  incumbrancer 
filing  a  bill  to  redeem  a  prior  incimibrance,  who  must,  in  such 
case,  bring  the  mortgagor,  as  well  as  the  prior  incumbrancer, 
before  the  Court  (o).  This  is  a  rule  of  long  standing,  and 
was  followed  by  Lord  Thurlow,  when  his  adherence  to  it  was 
very  inconvenient  in  consequence  of  the  heir  at  law  of  the 
mortgagor  being  abroad.  His  Lordship  then  said,  that  it 
seemed  to  him  impossible  that  a  second  mortgagee  should 
come  into  Court  against  the  first  mortgagee  without  making 
the  mortgagor  or  hb  heir  a  party.  The  natural  decree  is,  that 
the  second  mortgagee  shall  redeem  the  first  mortgagee,  and 
that  the  mortgagor  shall  redeem  him  or  be  foreclosed"  {p). 
The  same  rule  was  confirmed  by  Lord  Eldon,  in  Palk  v.  Lord 
Clinton  (q),  and  has  ever  since  been  acted  upon  as  the  rule  of 
the  Court. 

(0  Treson  v,  Denn,  2  Cox.  425.      Ch.  Rep.  215. 

(m)  Jones  W.Smith,  6  Ves. 229,  n.       (p)  Fell  r.  Brown,  2  Bro.  C.C. 

(n)  Williev.  Lugg,  2Eden.78.  276. 

(o)  Thompson  v.  Baskerville,  3       (9)  12  Ves.48. 
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Bnt  although  a  second  mortgagee,  seeking  to  redeem  a  first  In  suits  to 
mortgagee,  must  make  the  mortgagor  or  his  heir  a  party,  yet 


he  may,  if  he  please,  foreclose  the  mortgagor  and  a  third  p^or  incum- 
mortgagee,  without  bringing  the  first  mortgagee  before  the  brancer  not 
Court,  because  by  so  doing  he  merely  puts  himself  in  the 
place  of  the  mortgagor  and  subsequent  mortgagee,  and  leaves 
the  first  mortgagee  in  the  situation  in  which  he  stood  before  (r). 

For  the  same  reason  it  has  been  held  that  a  third  mortgagee   in  suits  by 

buying  in  the  first,  need  not  make  the  second  mortgagee  mw^Jgce! 

a  party  to  a  bill  to  foreclose  the  mortgagor.    Upon  the  same  ^  guitsfor 

ground  it  is  also  considered  unnecessary,  in  a  bill  by  incum-  sale  of  esutes. 
hrmncers  for  the  sale  of  an  estate,  to  make  annuitants,  or  other 

prior  incumbrancers,  parties  (5) ;  and  so  in  a  suit  for  the  exe-   in  suits  for 

cation  of  a  trust  by  those  claiming  the  ultimate  benefit  of  the  g^^j^f  ^^'^  ®^ 
trost  after  the  satisfaction  of  prior  charges,  it  is  held  not  to  be 
necessary  to  bring  before  the  Court  the  persons  claiming  the 
benefit  of  such  prior  charges ;  and  therefore,  to  a  bill  for  the 
application  of  a  surplus  after  payment  of  debts  or  legacies,  or 
other  prior  incumbrances,  the  creditors,  legatees  or  incum- 
hranceiB  need  not  be  parties  (t). 

Upon  the  same  principle,  where,  on  a  bill  filed  by  a  ere-  — -in  suits  for 
ditor  against  the  representative  and  heir  of  a  trader,  for  the  the'^i^^te  of  a 
purpose  of  having  certain  freehold  and  copyhold  estates,  which  trader, 
had  been  devised  to  him,  sold,  the  annuitants  and  legatees 
under  the  will  of  the  father  were  made  parties,  but  the 
Master  of  the  Rolls  held,  that  as  their  incumbrances  were 
prior  to  the  interest  of  the  son,  they  ought  not  to  have  been 
parties  (u). 

The  same  principle  which  calls  for  the  presence  of  all  per-  Iq  suiu  for 
Bons  having  an  interest  in  the  equity  of  redemption  in  the  foreclosure, 
case  of  bills  to  redeem  a  mortgage,  requires  that  where  a 
mortgagee  seeks  to  foreclose  the  mortgagor,  he  should  bring       persons  in- 
before  the  Court  all  persons  claiming  an  interest  in  the  mort-  terested  in  the 
gage  under  himself ;  therefore,  if  there  are  several  derivative  mortgage. 


(r)  Lord  HoUis's  case,  cited  3  Ch.      (t)  Lord  Red.  143. 
Rep.  86.  (tt)  Parker  v.  Fuller,  1  Russ.  & 

(f)  Rose  T.  Page,  2  Sim.  471,        M.  656. 

X  2 


308 


Of  necesuuy  Partiet  io  m  Smi  : 


In 


to 


O'tfiosd  morU 

Miy  where 
noftga^e  has 
been  aftug^Ded ; 


BTT  his  heir, 
where  a  mort- 
gage has  Leen 
devised. 


Rule  in  matteis 
of  accouoL 


Partoeiship. 
Residues. 


Persons  haring 

contingent  inte- 
rests. 


mortgagees,  tbey  most  mil  be  pwties  to  a  bill  of  fbiedo- 
sore  (x). 

If,  howeTer,  a  mortgagee  has  assigned  or  eonrejed  away 
from  himself  not  onlj  the  money  doe  on  the  mortgage,  but 
also  the  mortgaged  premises,  the  assignee  mar,  as  we  baTe 
seen  foreclose  withoot  making  the  original  mortgagee 
a  party ;  and  upon  the  same  principle  it  may  also  be  in- 
ferred, from  the  case  of  Renvaize  t.  Cooper  (y)^  that  where 
a  mortgagee  has  derised  his  interest  in  the  mortgage  in  such 
a  manner  as  to  pass  not  only  the  mortgs^  money  hot  the 
estate  mortgaged,  the  devii^ee  alone  may  foreclose  withoot 
making  the  heir  at  law  of  the  original  mortgagee  a  party, 
unless  he  claims  to  hare  the  will  established  (z) ;  in  which 
case  he  most  be  made  a  defendant,  because  it  has  been 
held  that  a  devisee  and  heir  cannot  join  in  the  same  suit, 
eren  opon  an  allegation  that  they  have  agreed  to  divide 
the  matter  in  question  between  them  (a). 

The  rule  which  requires  that  all  parties  interested  in  the  object 
of  a  suit  should  be  party  to  the  bill,  applies  to  all  cases  in  which  an 
account  is  sought  against  a  defendant.  One  person  cannot  ex- 
hibit a  bill  against  an  accounting  party  without  bringing  before 
the  Court  all  persons  who  are  interested  in  having  the  account 
taken,  or  in  the  result  of  it,  otherwise  the  defendant  might 
be  harassed  by  as  many  suits  as  there  are  parties  interested  in 
the  account.  Thus  in  a  suit  for  a  share  of  a  partnership 
adventure,  it  is  in  general  necessary  that  all  persons  having 
shares  in  the  same  adventure  should  be  parties  (6);  and  a 
residuary  legatee  seeking  an  account  and  share  of  the  residue, 
must  bring  before  the  Court  all  the  parties  interested  in  that 
residue  (c).  And  so  where  a  moiety  of  a  residue  was  given  to 
one  of  the  defendants  for  life,  and,  upon  his  decease,  to  such 
persons  as  she  should  appoint,  and  in  default  of  appointment. 


(s)  Hoban  9.  Abbot,  3  P.  Wms. 
043. 

(y)  Mad.  &  Geld.  371. 

(i)  Lewis  v.  N  angle,  2  Ves.  631. 

(o)  Cholniondelcy  ».  Clinton,  1 

R.  104.  116. 
(h)  Ireton  V.Lewis,  Rep. t.  Fiocli, 


96;  Moffat  v.  Farquhaiaon,  2  Bro. 
C.C.  338. 

(c)  Parsons  e.  Neville,  8  Bh). 
C.  C  365.  In  Cockbum  c.  Thomp- 
son,  16  Ves.  328,  Lord  Eldon  said, 
this  admits  of  an  exception,  where  it 
it  not  iM)ce&sary,  or  inconvenient. 
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io  certain  other  persons  for  life,  it  was  held  that  the  other  In  matters  of 
persons,  although  their  interests  depended  upon  such  a  remote  account. 


contingency,  ought  to  he  before  the  Court  (d). 

Upon  the  same  principle  it  is,  that  in  suits  by  next  of  kin  In  suite  by  oext 
against  a  personal  representative  for  an  account,  the  Court  ^^^*°* 
requires  that  all  the  next  of  kin  should  be  before  it ;  and  it  is 
to  be  observed,  that  in  all  (e)  cases  where  the  parties  claim  Practice  where 
under  a  general  description,  or  of  being  some  of  a  class  of  of*^"i^*""** 
persons  entitled,  the  Court  will  not  make  a  decree  without 
being  first  satisfied  that  all  the  individuals  of  the  class,  or  who 
come  under  the  general  description,  are  before  it.    For  this 
purpose  the  Court,  in  cases  of  this  de&cription,  before  direct- 
ing an  account,  or  other  relief  prayed  by  the  bill,  invariably 
refers  it  to  one  of  the  Masters  to  inquire  who  the  individuals 
of  the  class,  or  answering  the  general  description,  are ;  and 
then,  if  it  turns  out  that  any  of  them  are  not  before  the  Court, 
the  plaintiff  must  file  a  supplemental  bill,  for  the  purpose  of 
bringing  them  in,  before  the  cause  is  finally  heard  (/), 

The  rule  that  all  persons  interested  in  an  account  should  Exceptiooi  to 

be  made  parties  to  a  suit  against  the  accounting  party,  will  J^^^Jf  t^J^** 

not  apply  where  it  appears  that  some  of  the  parties  interested  parties  have 

in  such  account  have  been  accounted  with  and  paid :  thus  in  ^?  accounted 

^      '  with  and  paid, 

the  case  of  a  bill  by  an  infant  cestui  qui  trust  coming  of  age, 

for  his  share  of  a  fund,  it  is  the  constant  practice  to  decree  an 

account  without  requiring  the  other  cestui  qui  trusts,  who  have 

come  of  age  before,  and  have  received  their  shares,  to  be  before 

the  Court.    And  in  the  case  of  a  partnership,  where  a  bill  was  rule  in  cases  of 

filed  against  factors  by  the  persons  interested  in  one  moiety  of  a  P*'''°€f ships. 

cargo  of  tobacco,  for  a  discovery  and  account  as  to  that  moiety, 

without  making  the  person  interested  in  the  other  moiety  a  party, 

and  it  appeared  that  the  defendants  had  distinguished  in  their 

accounts  between  him  and  the  plaintiffs,  and  had  divided  the 

funds,  and  kept  separate  accounts,  the  Court  held  that  the 

owner  of  the  other  moiety  was  not  a  necessary  party  to  the 

(d)  Skerrit  V.  Birch,  SBro.C.C.  out  an  Indian  administration,  and 

229.  had  afterwards  come  to  this  country. 

Where  one  of  the  next  of  kin  without  making  the  rest  of  the  next 

of  an  intestate  who  died  in  India,  of  kin  parties ,  Sandilands  v.  Innes, 

procured  letters  of  administration  to  S  Sim.  264. 

bis  effecU  here,  it  was  held  that  he       (/)  Sed  vide  Waite  v,  Templer,  1 

might  sue  the  person  who  had  taken  S.  &  8.  319. 
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In  matten  of    suit  (g).    And  where  A.  B,  C,  being  partners  together,  and 

acconnt  agreed  with  D,  to  give  hun  a  moiety  of  his  share  in  the 

concern,  it  was  held  that  an  account  might  be  decreed  between 

 where  bill  A .  and  D.,  without  making  B.  and  C.  parties  (^).  It  is  also  held, 

of ^an  a»cef^°"  *  ^^^^      ^  person  entitled  to  a  certain  aliquot  portion 

taioed  sum.      of  an  ascertained  sum  in  the  hands  of  trustees,  the  co-cestui 

qui  trusts  are  not  necessary  parties  (t).   In  some  cases,  where 

 where  par^  a  party  having  a  joint  interest  with  the  plaintiflEs  in  the  taking 

ty  having  a  joint  account  has  been  abroad,  the  cause  will  be  allowed  to  iro 

interest  out  of 

the  jurisdiction,  on  without  him;  thus  in  the  Exchequer,  where  a  bill  was  filed 

by  some  of  the  children  of  a  freeman  of  London,  who  was 

dead,  for  an  acoount  and  division  of  his  personal  estate,  and  it 

appeared  that  one  of  the  children  was  beyond  sea,  the  Court 

was  moved  that  they  might  hear  the  cause  without  him ;  and 

that  if  it  appeared  that  he  had  any  right,  he  might  come  before 

the  deputy  remembrancer  on  the  account;  and,  though  no 

precedent  was  produced  of  such  an  order,  the  Court  gave 

liberty  to  hear  the  case  without  him  (J), 

Porehater  of         The  question  whether  a  trustee  of  an  estate  can  be  called 

of^wSte*'**'"  *  purchaser  of  a  portion  of  an  estate  sold  to  different 

persons  under  a  trust  for  sale,  without  bringing  all  the  other 

persons  interested  in  the  same  estate  before  the  Court,  was 

discussed  before  Lord  Eldon,  in  the  case  of  Goodson  v. 

Ellison  {k) ;  in  that  case  the  persons  beneficially  interested 

in  an  estate  vested  in  trustees  had,  many  years  before  the 

commencement  of  the  suit,  proceeded  to  sell  the  entirety  in 

various  lots,  one  of  which  was  purchased  by  the  plaintiffs, 

and  all  the  persons  beneficially  interested  joined  in  conveying 

it  to  him.    The  trustee,  however,  did  not  join,  and  upon  his 

death  the  legal  estate  became  vested  in  the  defendants,  upon 

whose  refusal  to  convey  without  the  sanction  of  the  Court,  the 

bill  was  filed,  and  a  decree  for  a  conveyance  by  the  defendants 

was  pronounced  by  Lord  Gifford,  who  directed  that  they 

should  pay  the  costs  of  the  suit.    Upon  appeal,  however, 

to  Lord  Eldon,  his  Lordship  expressed  considerable  doubts 

whether  a  trustee  could  be  called  upon  to  divest  himself  of 

(g)  Weymouth  «.  Boyer,  1  Ves.  &  Geld.  5. 

jun.  416.  (i)  Smith  v.  Snow,  S  Mad.  10. 

{k)  Brown  v.  De  Tastet,  Jac.  ^84.  (.;)  Rogers  v.  Linton,  Bunb.  200. 

Vid«  etiam  Bray  r.  Fremont,  6  Mad.  (fc)  8  Hum.  688. 
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ft  trust  by  conveying  diflferent  parcels  of  the  trust  property  at  C^uuiqmtntuu 

diffmnt  times,  and  whether  it  was  not  therefore  necessary  to  '  ' 

have  all  the  other  cestui  qui  trusts  before  the  Court;  but 

upon  ra-argnment  the  Lord  Chancellor  stated,  that  he  thought 

thm  were  parties  enough  before  the  Court  to  enable  him  to 

make  a  decree,  but  as  it  was  the  case  of  an  old  trust,  lie 

thought  the  Court  was  bound  to  inquire  into  the  facts,  and 

that  the  trustees  had  a  right  to  have  the  conveyance  settled  in 

the  Master's  office. 

It  is  a  general  rule,  arising  out  of  the  preceding  principles,  Ce»tmiqiui,M*t% 
admittiiig  of  very  few  exceptions,  that  a  trustee  cannot,  nnder 
ordinary  circumstances,  institute  proceedings  in  Equity  re- 
lating to  the  trust  property,  without  making  the  cestui  qui  trusts 
parties  to  the  proceeding  (/).  Thus,  where  a  bill  is  filed  by  trus-  ^ 
tees  for  sale,  against  a  purchaser,  for  a  specific  performance  of  per- 
the  contract,  the  cestui  qui  trusts  of  the  purchase-money  must  trutt*  for 
be  pertiee  unless  there  is  a  clause  in  the  trust-deed  decUring  the  Steai  wUt-.tt  re 
receipt  of  the  trustees  to  be  a  sufficient  discharge,  which  is  con- 
lidered  as  a  deckration  by  the  author  of  the  trust ,  that  the  receipt  cUvgt*. 
of  the  persons  beneficially  interested  in  the  produce  of  the  sale 
shaI]iiotbenecessary(m;:  and  where  a  bill  was  filed  by  certain  M«wbef«oft 
persons,  describing  themselves  as  trustees  for  a  society  consist*  nunierwi* 
ing  of  a  great  number  of  persons,  for  the  specific  performance 
of  an  agreement  entered  into  by  themselves  for  the  benefit 
of  the  society,  and  a  demurrer  was  put  in  because  the  members 
of  the  society  were  not  parties  to  the  suit,  upon  the  argu- 
ment of  which,  it  was  insisted  that  a  trustee  could  not 
file  a  bill  respecting  the  trust  property,  without  making  ttie  t^^^  ^^^^^  , 
oes^ttt  qui  trust  a  party ;  and  that,  altFiOUfrh  thfr  memUni  of  Ul.  #•  ou  WhkU 
the  society  were  so  numerous  that  it  was  n<4  practicable  to  ruake  f^,f^, 
all  of  them  parties,  the  bill  ought  to  har<;  Ijeen  filed  by  iK/r/ie  of 
them  on  behalf  of  themselves  and  the  others,  and  that  it  did 
not  appear  by  the  bill  that  the  plaiotiffii  were  even  membem 
of  the    society,   the  demurrer  vas  upon  these  grounds 

(0  Kiik  r.  Cluk,  Free  Cha.  TTi. 

(m)  Per  Sir  J.  Lracfa.  V.      C^Iveriy  t.  Fbeip,  MM,  U  (j'M.  09. 
X  4  - 


312 


Of  necessary  Parties  to  a  Suit : 


Executor  of 
mortgagee. 


Heir  of  mort< 
gagee. 


Cntuiquitruiti,  allowed  (o).  Upon  the  same  principle,  if  a  mortgagee  dies,  and 
his  heir  61es  a  bill  of  foreclosure,  the  executor  of  the  raort- 
g^agee  must  be  a  party,  because,  although  at  law  the  legal 
right  to  the  estate  is  in  the  heir,  yet  in  equity  he  is  only  con  • 
sidered  as  a  trustee  for  the  executor,  who  is  the  person  entitled 
to  the  mortgage  money  (j^),  and  for  this  reason,  where  the  heir 
of  the  mortgagee  had  foreclosed  the  mortgagor  without  making 
the  executor  of  the  mortgagee  a  party,  and  a  bill  was  filed  by 
the  executor  against  the  heir,  the  land  was  decreed  to  the  exe- 
cutor (^).  It  seems,  however,  that  although  the  personal  re- 
presentative is  the  person  entitled  to  receive  the  money,  the 
heir  has  a  right  to  say  that  he  will  pay  off  the  mortgage  to 
the  executor,  and  take  the  benefit  of  the  foreclosure  him- 
self (r)  ;  and  for  this  reason  as  well  as  that  before  stated,  the 
heir  of  a  mortgagee  is  a  necessary  party  to  a  bill  of  foreclosure 
by  the  personal  representative,  unless  the  mortgagee  has  de- 
vised the  mortgaged  estate,  in  which  case,  as  we  have  seen, 
his  heir  is  not  a  necessary  paity  to  a  bill  by  the  devisee  to 
foreclose  the  equity  of  redemption  («). 

There  are  instances  in  which,  under  peculiar  circumstances, 
trustees  are  allowed  to  maintain  a  suit,  without  their  cestui  qui 
trusts,  as  in  the  case  before  mentioned,  of  trustees  under  a 
deed,  by  which  estates  are  vested  in  them  upon  trust  to  sell 
and  to  apply  the  produce  amongst  creditors  or  others,  with  a 
clause,  declaring  the  receipt  of  the  trustees  to  be  a  good  dis- 
charge to  the  purchasers  {t).  In  cases  also  where  the  interest 
of  the  cestui  qui  trust  is  collateral  to  the  rights  between  the 
plaintiff  and  the  defendant,  a  person  standing  in  the  place  of 


In  what  cases 
trustees  may 
sue  without 
cettui  qui  truUt. 


(o)  Douglas  V.  Horsfall,  2  S.  & 
S.  184. 

(p)  Freake  v,  Hearsey,  Nels.  93  ; 
2  Freem.  180.  S.  C;  1  Ch.  Ca.  61. 
S.C.;  2Eq.  Ca.  Ab.  77.  S.C. 

(q)  Gobe  v.  Carlisle,  cited  2  Vera. 
C6. 


(r)  Clerkson  v,  Bowyer,  2  Vern  67 

(s)  Renvoize  v.  Cooper,  Mad.  & 
Geld.  371 ;  ante,  308. 

(t)  See  Calverly  r.  Phelp,  Mad.  & 
Geld.  229  ;  as  to  foreclosure  in  such 
cases,  vid*  potty  S.  C. 
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trustee  has  been  allowed  to  maintain  a  suit  respecting  the  C«mt  qui  tmu, 
trust  property,  without  making  the  persons  for  whom  he  is 
trustee,  parties ;  thus  the  pawnee  of  a  chattel  or  his  re-  Pawaee,  or 
presentatiTe  may  maintain  a  suit  for  the  chattel  without 
making  the  pawner  a  party.    And  so  in  the  case  of  Saville  depositee  of  a 
V.  TaMcred{u\  where  a  bill  was  brought  for  an  account,  and  ^^^^^ 
for  the  delivery  of  a  strong  box,  in  which  were  found  jewels, 
and  a  note  in  these  words :     Jewels  belonging  to  the  Duke 
of  Devonshire,"  in  the  hands  of  Mr.  Saville,  whose  represen- 
tative! the  plaintiff  was,  and  in  whose  possession  they  had  been 
for  fifty  years,  and  an  objection  was  taken  that  the  Duke*B 
representative  ought  to  have  been  a  party,  it  was  held  that  the 
plaintiff  might  sustain  the  suit  without  him.   And  upon  the  Trustee  suing 


I  principle,  where  one  of  two  trustees  had  been  prevailed  f*^*™*^**  ««- 
,  .         .  tm  qui  tnutt 

Upon  by  his  co- trustee  to  transfer  the  trust  fund  into  his  name  not  necessary. 

alone,  and  the  co*  trustee  afterwards  sold  the  stock,  and  re- 
ceived the  produce,  and  never  replaced  it ;  upon  a  bill  filed  by 
the  trustee  against  his  co-trustee  to  compel  him  to  replace  the 
stock,  a  demurrer  was  put  in,  on  the  ground  that  the  cestui 
qui  trusts  of  the  fund  were  not  made  parties,  which  upon 
argument  was  overruled  (x). 

And  here  it  may  be  observed,  that  the  personal  representative  Personal  rcpre- 

in  all  cases  represents  the  personal  estate  of  the  deceased,  and  """^ 

*  .  .      '  .  ,  ^       sue  without 

is  entitled  to  sue  for  it  in  equity  as  well  as  law,  without  making  persons  bene- 

the  residuary  legatees,  or  any  of  the  other  persons  interested  in  j^^]}^"*' 

it,  parties  to  the  suit.    For  this  reason,  where  a  woman  by  her 

will  gave  all  her  personal  estate  to  her  bastard  child,  and  made 

B.  &  C.  her  executors,  and  died ;  and  within  a  short  time  after 

the  bastard  died  intestate ;  upon  a  bill  filed  by  the  executor 

against  a  person  in  whose  hands  the  property  of  the  mother 

was,  praying  for  an  account,  the  defendant  demurred,  because 

the  representative  of  the  bastard  and  the  Attorney-general 

were  not  parties  ;  and  the  demurrer  was  overruled,  it  being  held 

that  the  executor  was  legally  entitled  to  the  estate  of  his 

testatrix  ;  and  though  this  may  be  in  trust  for  another,  yet  as  £ven  though  h& 

the  Executor  has  the  legal  title,  he  can  give  a  good  discharge  "  »n 


trust. 


(tt)  1  Veseyi  101 ;  3  Swanst.  141,  (t)  Franco  v.  Franco,  3  Ves.  TV. 
S.C. 
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bnkni|i«iar 


All  residuary 
legatees  mast 
be  parlies  in  a 
suit  by  one  for 
bis  share. 


All  legatees 
whose  legacies 
are  charged  od 
real  estates. 

Trustees  for  pay- 
ment of  debu 
may  sue  without 
the  creditors. 


to  the  defimdant  (jr).  And  in  creiy  case,  aa  exccotor,  tbovgb 
a  baie  trustee,  and  thoagh  there  be  a  midoanr  legatee,  if 
eatitled  to  me  for  the  penonal  estate  in  eqnitj  aa  well  as  at 
law,  onleit  the  ce$tmi  qui  trusts  will  ofypoae  it  (z). 

The  tame  principle  applies  to  the  cases  of  aasignees  of  bank- 
nipts  or  insolvent  deUon,  who  mar  either  maintain  or  defend 
soits  relating  to  the  estates  rested  in  them  as  soch  ; 
without  the  creditors  for  whom  they  are  trustees  being  i 
parties  to  the  sait(a).  Nor  is  it  necessary  in  snch  case,  that  the 
bankrupt  or  insolTent,  though  interested  in  the  residue,  should 
be  before  the  Court  though,  fiom  a  decision  in  Mr.  Venion'a 
Reports,  it  appears  to  have  been  formerlj  considered  miceissaiy 
in  suits  by  assignees  to  have  the  bankrupt  before  the  Court  (c). 
Where,  however,  creditors,  instead  of  seeking  rdief  under  the 
Commission,  proceed  at  law  against  the  bankrupt,  the  bankrupt 
may  file  a  bill  of  discovery  in  aid  of  his  defence  at  law,  and  for 
an  injimction ;  and  where  there  are  complicated  accounts,  he 
may  pray  to  have  them  taken,  and  to  hare  the  balance  due  to 
him  from  the  defendants  set  off  against  the  demand  of  the  credi- 
tors, without  making  his  assignees  parties  (</),  but  he  cannot 
pray  to  have  the  balance  paid  to  him,  because  that  belongs  to 
his  assignees. 

The  rule,  that  where  the  persons,  by  law  entitled  to 
represent  the  personal  estate,  is  the  party  suing,  legatees  or 
other  persons  interested  in  the  estate  need  not  be  parties,  does 
not  extend  to  the  case  of  a  residuary  legatee  suing  for  his 
share  of  the  residue,  in  which  case,  as  we  have  seen,  it  is  neces- 
sary that  all  the  residuary  legatees  should  be  before  the  Court. 
Nor  does  it  apply  to  real  estates ;  therefore  where  legacies  are 
charged  upon  real  estates,  it  will  not  be  sufficient  to  bring  the 
executors  before  the  Coart,  but  all  the  other  legatees  must  be 
parties  (e) ;  it  seems,  however,  that  trustees  of  a  real  estate  for 
payment  of  debts,  may  sustain  a  suit,  either  as  plaintiffii  or 


(y)  Jones«.Goodchi]a,SP.Wms. 


S3. 


(t)  Ibid.  48. 

(a)  Spragg  c.Binkes,  6  Vet.  587. 

(b)  3  P.  Wms.31l,fii  notit. 


(c)  Sharpe  t>.Gamoii,2  Veni.S2; 
1  Eq.  Ca.Ab.  72;  P1.7.S.C.- 

(d)  Lowndes  f.  Taylor,  1  Mad. 
423. 

(«)  Moree  V.  Sadler,  I  Cox.  358. 
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fkfendanto,  without  bringing  before  the  Court  the  creditors  or  Catai^itnuu^ 
legatees  for  whom  they  are  trustees 

Bat  although  in  ordinary  cases  the  executor  represents  the  Appointees 
whole  personal  estate,  and  no  legatee  need  be  a  party,  because  ^y-J^^^^^ 
the  personal  estate  may  be  exhausted  by  the  debts,  and  the  inte- 
rest of  the  legatee  is  therefore  uncertain,  the  appointees  under 
the  will  of  a  feme  covert  are  in  a  different  situation,  their  inte- 
rest cannot  be  defeated  by  debts,  and  they  are  in  the  common 
ntnation  of  cestui  qui  trusts,  and  must  be  made  parties ;  there- 
fere,  where  the  administrator  with  the  will  annexed  of  a  married 
woman,  filed  a  bill,  praying  that  the  defendants  might  pay  over 
to  him  a  sum  of  money,  as  to  which  a  testamentary  appointment 
had  been  executed  by  the  testatrix,  by  virtue  of  a  power  in  her 
marriage  settlement,  without  making  the  appointees  parties, 
the  Court  ordered  the  case  to  stand  over,  with  leave  for  the 
pkw»t'^  to  amend  by  bringing  the  appointees  before  the 
Court  (^).  Where,  however,  the  appointees  were  very  nume- 
rous, and  the  bill  was  filed  by  some  of  them  on  behalf  of  them- 
selves and  the  others,  the  Court  dispensed  with  the  general 
mle  which  required  them  all  to  be  parties  (A).  It  is  to  be  ob- 
served, that  in  Craker  v.  Parrott  (t),  on  a  bill  filed  by  one  of 
four  children,  who  were  appointees  of  their  mother,  to  set  aside 
the  appointment  on  account  of  the  unfairness  of  the  distribu- 
tion, it  was  held  that  all  the  other  children  who  were  appointees 
need  not  be  parties,  because  they  might  go  in  before  the  Master. 

But  although  an  executor  or  administrator,  as  representing  Executors  must 

the  personal  estate  and  all  those  interested  in  it,  may  sue  for  »11  join; 

the  recovery  of  any  part  of  that  estate  without  making  the 

persons  beneficially  interested  parties  to  the  proceeding,  yet 

where  there  are  more  than  one  executor  or  administrator,  one 

cannot  maintain  a  suit  alone  without  the  others  {k) ;  and  although  one  be 

where  to  a  bill  filed  by  one  executor,  a  demurrer  was  put  ^  infant, 

in  on  the  ground  that  a  co-executor,  who  was  an  infant,  was 

no  party,  the  bill  was  ordered  to  be  amended  (/).     Where,  5^  exccutore 

however,  one  executor  of  several  has  alone  proved,  he  may  who  have  not 

proved. 

(/)  Lord  Red.  142.  (0  2  Cha.  Ca.  228. 

(i)  Court  V  Jeffery,  1  S.  &  S.  105.      {k)  Offlcy  v.  Jcnney,  3  Cha.  Rep. 
(a)  MaQDing  V.  Thcaiger,  1  S.  Sc  92. 
S.  106.  (0  Ibid. 
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0fnee9S$ary  Parties  to  a  Suit : 


Ceunifuitntsti.  gne  without  making  the  other  executors  parties,  althoogh  they 
hare  not  renounced  (m).  In  this  respect,  the  rale  of  CoartA 
of  Equity  is  different  from  that  of  Conrts  of  Law,  as  there,  if 
there  be  several  executors  or  administrators,  they  most  all  join 
in  bringing  actions,  though  some  hare  not  proved  the  will,  or 
All  tlieeze-  hare  refused  before  the  ordinary  (n).  In  another  respect  also, 
be^^aiotil&.  adopted  by  Courts  of  Equity  differ  from  those  of 

Courts  of  Law  in  matters  of  this  description,  because  at  law, 
all  persons  haying  a  joint  interest,  must  join  in  an  action  as 
plaintiffs ;  but  in  equity  it  is  sufficient  that  all  parties  hiterested 
in  the  subject  of  the  suit  should  be  before  the  Court  either  as 
plaintiffs  or  defendants ;  therefore  one  of  two  or  more  assignees 
of  a  bankrupt  may  sue  in  equity  without  his  co-assignees, 
provided  they  are  made  defendants  (o),  and  so  one  executor 
may  sue  without  his  co-executor  joining,  if  the  co-executor 
be  made  a  defendant.  It  appears,  that  in  a  case  of  this 
description,  Lord  Thurlow  at  first  doubted  whether  the  co- 
executor  was  entitled  to  his  costs,  but  that  he  at  length 
ordered  them  to  be  paid  to  him  (p). 

It  may  be  collected  from  several  of  the  preceding  cases,  that 
nJen^a*^'  ®'  although  it  is  necessary  to  have  before  the  Court  all  persons 
claiming  concurrent  interests  with  the  plaintiff,  yet  it  is  not 
requisite,  in  order  to  make  a  person  a  necessary  party,  that 
such  interest  should  be  immediate,  it  will  equally  apply, 
whether  the  interest  be  in  possession,  remainder  or  reversion  ; 
and  upon  this  principle  it  is  held,  that  in  all  cases  in  which 
an  estate  is  claimed,  against  another,  by  a  person  deriving 
title  under  a  settlement,  made  either  by  deed  or  will,  it  is  ne- 
cessary to  make  all  the  persons  claiming  under  such  settle- 
ment parties  to  the  suit,  down  to  the  person  entitled  to  the 
first  vested  estate  of  inheritance,  either  in  fee  or  in  tail,  inclu- 


But  most  be 
parties,  either 
plaiDti^  or  de- 
feodaiit. 


Persons  eatitlcd 


(m)  Davies  v.  Williams,  1  Sim.  5. 
But  where  a  person  devises  that  his 
executors  should  sell  his  land,  and 
leaves  two  executors,  «ne  whereof 
Jies  and  the  otht^r  reD0unce.s,  and 
admiuistratioQ  is  granted  to  A  ,  who 
brings  a  bdl  against  the  heii  to  com- 
pel a  sale,  il  s  cms  drublful  whether 
the  renouncing  executor,  in  whom  the 
power  of  tale  collateral  to  the  execu- 


torship was  vested,  ought  not  to  be 
made  a  party.  Vates  v.  Comptoo, 
2  P.  \V.  308. 

(n)  Kilby  v.  Stanton,  2  Yonnge  & 

Jerv  77 ;  and  vide  Williams  on 
Kxerutors  and  Administrators,  1147, 
and  tiie  ca  o  ihcTf  cited. 

(.»)  WilkinsT.  Fry,  I  Mer.  244. 

(/))  liluuat  V.  burrow,  S  bro. 
C.  C.  00. 
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Upon  this  principle,  where  a  hill  was  filed  for  the  exe-  Persons  entitled 

in  remainder  or 

cation  of  a  trust  for  settling  an  estate  on  several  hranches  reversion, 
of  a  family,  it  was  .  held  necessary  to  noake  the  first  person  '  ' 
entitled  to  the  inheritance,  a  party  {q).  And  where  A.  was 
tenant  for  years,  with  remainder  to  B.  for  life,  with  remainder 
to  C.  in  fee,  and  B.  brought  a  bill  against  A.  for  an  iiyunction 
to  reetrain  his  committing  waste,  it  was  held  that  the  remainder- 
a,  or  reversioner  in  fee,  ought  to  be  before  the  Court  (r). 


It  is  not  however  necessary,  in  such  cases,  to  bring  before  the  But  not  after 
Court  any  person  entitled  in  remainder  or  reversion  after  the  first  fj^eritamee^^ 
Tested  estate  of  inheritance,  because  such  person  is  considered 
sofficient  to  support  all  those  who  are  in  remainder  behind  ]^jm  ; 
and  where  an  exception  was  taken  to  a  bill,  for  want  of  proper 
parties,  because  %  remainder-man  expectant  upon  an  estate 
tail  was  not  a  party ;  the  exception  was  over-ruled,  because 
such  a  remainder-man  is  not  regarded  in  equity  (s). 

It  is  to  be  observed,  that  although  in  cases  of  this  descrip-  persons  entitled 
tion,  the  first  person  in  existence  who  is  entitled  to  a  vested  to  intermediate 
estate  of  inheritance,  is  sufficient  to  represent  all  remainders 
behind  him,  yet  it  is  necessary,  that  all  persons  entitled  to  inter- 
mediate estates,  prior  to  the  first  vested  estate  of  inheritance, 
should  be  before  the  Court ;  thus,  where  a  marriage  settlement 
was  made  of  lands  on  the  husband  for  life,  remainder  to  the  wife 
for  life,  with  divera  remainders  over,  and  a  bill  was  brought  by 
the  husband,  in  order  to  have  the  opinion  of  the  Court  whether 
a  certain  parcel  of  land  was  not  intended  to  be  included  in  the 
settlement,  and  the  wife  was  not  a  party,  the  case  was  ordered 
to  stand  over,  in  order  that  she  might  be  made  a  party,  the 
Court  being  of  opinion,  that  if  a  decree  should  be  made  against 
the  husband,  it  would  not  bind  her(0;  and  so,  where  a,  bill 
was  brought  by  a  son,  who  was  remainder-man  in  tail  under  a 
settlement,  against  his  father,  who  was  tenant  for  life  under  the 
same  settlement,  to  have  the  title-deeds  brought  into  Court 
that  they  might  be  forthcoming  for  tlie  benefit  of  all  parties 
interested ;  and  objections  were  taken  for  want  of  parties,  one 

Finch  v.  Finch,  2  Ves.  492.  on  Injunctions,  16S. 

(r)  By  Lord  King,  in  Mollineux  («)  Anon.  2  Eq.  Ca.  Ab.  166. 

V.  Pow«ll  cited  3  r.  Wms.  268,  n.  (0  Herring  v.  Yco,  1  Atk.  290. 
Sed  vide  I  Dick.  107,  198,  and  Kd«  o 
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Persons  entitled 
in  remainder  or 
leversion. 


Incnmbrancers 
upon  an  estate 
Uil. 


Persons  claim- 
ing under  exe- 
cutory limitaF 


Executory 
devisees  not  in 
being,  bound 
by  decree 
against  inherit- 
ance. 


of  which  was,  that  a  daughter  of  the  defendant,  who  was  inte- 
rested in  a  trust  term  for  years,  prior  to  the  limitation  to  the 
pIainti£F  was  not  before  the  Court,  Lord  Hardwicke  held  the 
objection  good  (u). 

Another  objection  in  the  same  case  was,  because  certain 
annuitants  of  the  son,  upon  his  reversion  after  the  death  of  his 
father,  were  not  parties,  aud  Lord  Hardwicke  held,  that  he 
could  not  make  the  order  prayed  until  the  annuitants  were  first 
heard,  and  that  consequently  the  objection  must  be  allowed  (x). 
From  this  it  would  seem,  that  although  a  remainder-man  in 
tail,  may  maintain  a  suit  without  bringing  the  persons  entitled 
to  subsequent  remainders  before  the  Court,  yet  if  he  has 
charged  or  incumbered  his  estate  in  remainder,  the  persons 
interested  in  such  charge  or  incumbrance  must  be  parties  ;  and 
it  is  held,  that  a  person  claiming  under  a  limitation  by  way  of 
executory  devise,  not  subject  to  any  preceding  estate  of  inhe- 
ritance by  which  it  may  be  defeated,  must  be  a  party  to  a  suit 
in  which  his  rights  are  involved  (y) ;  but  executory  devises  to 
persons  not  in  esse^  may  be  bound  by  a  decree  against  the  first 
estate  of  inheritance.  Where  the  intermediate  estate  is  con- 
tingent, and  the  person  to  take  is  not  ascertained,  it  b  sufficient 
to  have  before  the  Court  the  trustees  to  support  the  contingent 
remainder,  together  with  the  first  person  in  esse  entitled  to  the 
first  vested  estate  of  inheritance  (z).  Lord  Hardwicke,  in 
Hopkins  V.  Hopkins  (a),  states  the  practice  upon  this  point : 

If  (says  he) ,  there  are  ever  so  many  contingent  limi- 
tations of  a  trust,  it  is  an  established  rule,  that  it  is  sufficient 
to  bring  the  trustees  before  the  Court,  together  with  him  in 
whom  the  first  remainder  of  the  inheritance  is  vested;  and 
they  that  may  come  after  will  be  bound  by  the  decree,  though 
not  in  esse,  unless  there  be  fraud  or  collusion  between  the  trus- 
tees, and  the  first  person  in  whom  the  remainder  of  the  inhe- 
ritance is  vested." 

Thus,  in  Lord  Cholmondeley  v.  Lord  Clinton  (fi)y  in  which 
tiie  estate  which  was  the  subject  of  litigation  was  settled  upon 
Baron  Clinton  for  life,  and,  after  remainders  to  his  children  (who 


(u)  Pyncent  v,  Pyncent,  3  Atk. 
57i. 


(x)  Ibid. 

(jl)  Lord  Red.  141. 


(t)  Lord  Cholmondeley  v, 
Clinton,  2  J.  &  W.  1. 
(a^  1  Atk.  590. 
(6)  Uhi  gupra* 
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were  unborn)  and  their  heirs  in  tail,  upon  the  person  who  should  j^^^^^J*'^ 

then  be  entitled  to  claim  as  Baron  Clinton  in  tail,  with  ultimate  reversion, 

remainder  to  the  existing  Lord  Clinton  in  fee,  it  was  objected  ' 
that  the  person  presumptively  entitled  to  the  barony,  ought 
to  hare  been  a  party ;  but  Sir  William  Grant  over-ruled  the 
objection  upon  the  ground  above  stated. 

If  a  person  entitled  to  an  interest  prior  in  limitation  to  any  Persons  entitled 


of  inheritance  before  the  Court,  should  be  bom  pending  intermediate 
.  -  ^       ,  estates  coming 

the  BOit,  that  person  must  be  brought  before  the  Court  by  sup-  into  mm. 

plemental  bill  (b) ;  and  if  the  first  tenant  in  tail,  who  is  plain- 
ti£F  in  a  suit,  dies  without  issue  before  the  termination  of 
the  suit,  the  next  remainder-man  in  tail,  although  he  claims 
by  new  limitation,  and  not  through  the  first  plaintiff  as  his 
isaue,  is  entitled  to  continue  the  suit  of  the  former  tenant  in 
tail  by  supplemental  bill,  and  to  have  the  benefit  of  the  evidence 
and  proceedings  in  the  former  suit  (c). 

In  all  the  preceding  cases  the  rights  of  the  several  parties  Persons  claim- 
to  the  subject-matter  in  litigation  were  consistent  with  each  y^^^^^*^" 
other,  and  were  the  result  of  the  same  state  of  facts,  so  that 
the  same  evidence  which  would  establish  those  facts  would 
establish  the  rights  of  all  the  parties  to  maintain  the  litigation  ; 
the  rules,  therefore,  of  equity,  require  that  all  those  parties  so 
deriving  their  right  of  litigation  from  the  same  facts,  should 
be  brought  before  the  Court,  in  order  that  such  their  rights 
may  be  simultaneously  disposed  of.  In  cases,  however,  where 
the  claims  of  the  several  parties  claiming  the  subject-matter 
of  the  suit  do  not  arise  out  of  the  same  state  of  circumstances, 
but  can  only  be  supported  upon  grounds  which  are  inconsistent 
with  each  other ;  so  that  if  the  grounds  upon  which  the  plaintiff 
supports  his  claim  be  correct,  the  case  relied  upon  by  the  other 
parties  claiming  the  same  thing  cannot  be  supported,  then  such 
other  parties  need  not  be  brought  before  the  Court.  And 
the  reason  of  this  is  obvious,  for  if  a  plaintiff  resting  his 
case  upon  a  particular  title,  which  is  inconsistent  with  the 
title  set  up  by  the  other  claimants,  is  able  to  establish 
the  truth  of  his  case  by  evidence,  he  will  be  entitled  to  a 
decree  against  the  defendant  whom  he  sues ;  if  he  is  not  in  a 


(6)  Lord  Red.  111.  (c)  Lloyd  v.  Johnes,  9  Ves. 58. 
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Peraons  claim-  litaation  to  establish  his  case,  his  bill  mtist  of  course  be 
2fteQt  tuuSr^**'  dismissed,  and  the  circumstance  of  his  having  brought  other 

"      V  '  parties  claiming  under  a  different  title  before  the  Court, 

would  be  of  no  advantage  to  the  defendant  principally  sued, 
because,  if  the  plaintiff  fails  in  his  claim,  the  bill  must  be  dis- 
missed as  against  them  as  well  as  against  the  principal  defend- 
ant, and  such  dismissal  can  be  no  bar  to  prevent  the  other  parties, 
themselves,  from  asserting  their  claim  against  the  defendant, 
-iator^tn  T^^^^  principle  was  acted  upon  by  the  late  Lord  Chief  Baron 


for"tiil^^*^*'  Richards,  in  the  case  of  Williamson  v.  Lord  Lonsdale  (rf),  which 
was  a  suit  filed  by  a  vicar  against  occupiers  for  tithes,  and  his 
Lordship  refused  to  give  an  impropriator,  who  had  been  made  a 
party  to  the  suit,  his  costs  at  the  hearing,  on  the  ground  that 
he  ought  to  have  demurred  to  the  bill.  In  that  case  it  was 
clear  that  the  vicar  could  only  recover  the  tithes  sought,  under 
an  endowment,  the  existence  of  which  he  must  have  esta- 
blished by  proof  before  he  could  have  obtained  a  decree 
against  the  occupier.  This  proof,  at  the  same  time  that  it 
showed  his  right  to  a  decree  against  the  occupier,  showed 
also  that  he  had  no  right  to  any  decree  against  the  impro- 
priator, so  that  the  bill,  as  against  the  impropriator,  must 
have  been  dismissed,  and  such  dismissal  would  have  been  no 
bar  to  any  subsequent  proceedings  by  the  in:propriator.  against 
his  co-defendant.  The  same  rule  was  afterwards  acted  upon 
by  the  same  learned  Judge  in  a  subsequent  case  of  Patch  v. 
Dalton{e),  which  was  the  case  of  a  suit  for  tithes  by  a  vicar 
against  an  occupier,  who  set  up,  by  way  of  defence,  a  right  in 
the  rector. 

Vicar,  in  suits  It  is  right  here  to  observe,  that  the  authority  of  these  deci- 
by  impropnaior.  ^j^^  since  been  called  into  question  by  Sir  Thomas  Plu- 
mer,  in  the  case  of  Daws  v.  Benn  {/).  In  that  case  a  bill 
was  filed  by  an  impropriator  against  an  occupier  for  tithes,  who 
set  up,  by  way  of  defence,  a  demand  made  upon  him  by  the 
vicar,  to  whom  he  had  paid  the  tithes  in  question.  Upon  the 
answer  coming  in,  the  vicar  was  made  a  party,  but  died  before 


(d)  Danieir*  Exch.  Rep.  171  ;  («)  Scacc.  Jan.  1810,  cited  1  Jac. 

0  Pri.  187.  S.C.    Viiit  etiam  Wil  At  W.  615. 

Hams  9.  Price.  Dan.  13  ;  4  Pri.  150;  (/)  1  Jac.  &  W.  613. 
aod  Carte  v.  Dall,  3  Atk.  600. 
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the  cause  came  on.    At  the  hearing,  it  was  objected  that  the  Perjoos  claim- 

mg  under  inoopr 

new  Ticar  and  the  representatives  of  the  late  vicar  ought  to  be  usteot  titlM. 
partieSy  in  answer  to  which,  the  above  cases  before  Lord  Chief  *  * 
Baron  Richards  were  cited ;  but  the  Master  of  the  Rolls 
allowed  the  objection,  to  the  extent  of  considering  the  pre- 
sent vicar  a  necessary  party,  but  observed,  that  as  the  sum 
received  by  the  late  vicar  was  very  small,  his  representatives 
might  be  dispensed  with.  It  is  to  be  remarked,  however, 
that  in  giving  his  judgment,  the  learned  Judge  expressly 
said,  that  the  opinion  of  the  Lord  Chief  Baron  was  entitled 
to  very  great  weight  and  consideration,  and  ought  not  to  be 
diatorbed,  and  that  he  did  not  wish  it  to  be  understood 
that  there  is  any  general  rule  always  to  make  a  vicar  a 
defendant,  as  such  a  rule  would  be  very  inconvenient;  for 
this  was  a  usual  mode  of  recovering  tithes,  and  as  the  suit 
involved  no  question  of  right,  it  would  be  quite  unnecessary, 
and  would  only  be  to  load  the  proceedings  with  additional  ex- 
pense. His  Honor,  in  fact,  decided  the  case  upon  the  spe- 
cial circnmstances,  of  which  a  very  strong  one  was,  that  an 
action  at  law  had  already  been  brought  against  the  occupier 
tor  the  purpose  of  deciding  the  right,  in  which  the  rector  had 
been  nonsuited,  so  that  this  was  the  second  suit  which  the  oc- 
cupier had  been  subjected  to,  and  it  was  considered  very  hard 
i^KMi  him  to  be  thus  harassed  without  having  the  real  question 
decided  in  such  a  manner  that  he  might  be  made  safe  in  paying 
one  of  the  parties.  **  In  such  a  case,  (His  Honor  observed,)  to 
determine  it  behind  the  back  of  the  vicar  would  be  doing  no- 
thing ;  he  will  not  be  bound,  and  besides  that,  he  may  have  in 
his  possession  all  the  evidence  required  by  the  defendant,  and 
although  it  might  be  said  that  by  subpoena  he  may  be  made 
to  produce  it,  yet  we  all  know  the  difficulty  of  that  course  of 
proceeding ;  even  if  you  know  what  documents  there  are^  so  as 
to  be  able  to  specify  thcni,  it  may  then  be  a  question,  whe- 
ther he  can  be  obliged  to  produce  them ;  it  is  therefore  highly 
necessary,  if  the  plaintiff  will  apfitate  tlic  question  again,  that 
he  should  do  it  in  a  manner  in  which  the  ri;rht  may  he  de- 
termined. It  will  not  othorwiso  answer  his  purpose,  for  he 
does  not  institute  the  suit  for  the  sake  of  the  3  /.  s.,  but  to 
have  the  right  decided,  and  this  can  only  he  done  between  the 

VOL.  I.  Y 
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Pflnons  cUum-  parties  who  contest  it.  Accordingly,  the  bill  states  the  claim 
"n^ent  JumT*  vicar,  puts  it  in  issue,  and  makes  him  a  defendant." 

*  V  ^  The  inference  to  be  drawn  from  this  case  before  Sir  Thomaa 
Plumer,  amounts  therefore  to  nothing  more  than  this,  viz. 
that  in  general,  on  a  bill  filed  by  an  impropriate  rector  for  the 
recovery  of  tithes  from  an  occupier,  the  vicar  is  an  unnecessary 
party,  and  so  is  the  impropriator  to  a  bill  of  the  same  nature 
by  a  vicar,  unless  the  object  of  the  suit  is  to  decide  the  right 
as  between  the  vicar  and  impropriator,  in  which  case  it  appears 
to  have  been  the  opinion  of  Sir  Thomas  Plumer  that  they  must 
both  be  brought  before  the  Court.  With  great  deference, 
however,  to  so  great  an  authority,  it  does  appear  to  the  writer 
that  they  are  unnecessary  parties,  and  that  for  the  reason 
stated  by  the  Lord  Chief  Baron,  namely,  that  no  decree  could 
be  made  against  them ;  for  if  a  bill  be  filed  by  a  vicar  against 
f^n  occupier,  and  an  impropriator  be  made  a  party,  whatever 
the  result  of  the  suit  with  regard  to  the  occupier  may  be,  the 
only  result,  with  regard  to  the  impropriator,  must  be  the  dia- 
missal  of  the  bill  against  him ;  and  so  with  respect  to  the  vicar 
in  a  suit  by  an  impropriator,  if  the  plaintiff  should  fail  in  hia 
claim,  of  course  the  result  of  the  suit  must  be  the  dismissal  of 
his  bill  against  the  defendant,  and  if  he  should  succeed  aa  far 
as  the  vicar  is  concerned,  the  consequence  must  be  the  same, 
so  that  the  dismissal  of  the  suit  cannot  be  considered  as  decid- 
ing the  question.  It  is  to  be  observed,  that  in  the  same  case 
of  Dawes  v.  Benn  (g)^  when  it  came  on  again  for  hearings 
his  Honor's  opinion  seems  to  have  experienced  a  considerable 
alteration.  It  appears  by  the  report  of  what  took  place 
upon  that  occasion,  that  notwithstanding  the  judgment  pro- 
nounced on  the  former  occasion,  the  plaintiff  did  not  avail 
himself  of  the  opportunity  given  him  of  bringing  the  new 
vicar  before  the  Court,  but  filed  a  bill  of  revivor  against  the 
representatives  of  the  former  vicar,  and  in  consequence  an  ob- 
jection was  taken  because  the  existing  vicar  had  not  been  made 
a  party  pursuant  to  the  opinion  of  the  learned  Judge,  according 
to  which  it  was  necessary  that  he  should  be  before  the  Court  for 
the  purpose  of  supporting  the  right.    The  Master  of  the  Rolls, 

(S)  1  Jacob,  95. 
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haweveTy  allowed  the  cause  to  go  on,  observiiig,    Hieve  aro  P^nont  cbiai- 

two  ways  of  considering  the  question  of  the  necessity  of  mak«  "M^TtiSSr' 

ing  the  vicar,  who  has  hecomo  such  since  the  commencement  ' 

«f  the  suit,  a  party  to  it :  first,  whether  it  is  necessary  in 

■eapact  of  the  rights  and  secondly,  in  respect  of  the  account. 

Now  in  respect  of  the  right,  I  think  it  is  not  necessary,  because 

the  bill  is  for  an  account  only,  and  not  to  establish  any  right  9 

in  another  suit  there  may  be  another  decision,  but  the  vicar 

mkj  be  interested  in  the  account,  and  for  that  reason  may  be 

a  necessary  party."    His  Honor  then,  after  observing  that 

be  did  not  recollect  any  case  where  the  circumstance  of  a 

near  dying  before  the  hearing  had  occurred,  antl  that  fortu« 

nately  he  had  not  to  deal  with  the  difficulty  then,  as  the  plain-* 

ti£f  had  waived  the  account,  except  for  the  two  years  of  the 

iacunbenoy  of  the  former  vicar,  says,     the  suit  being  thus 

confined,  for  what  purpose  should  the  vicar  be  made  a  party  ? 

It  would  be  perfectly  nugatory,  for  he  ought  not  to  be  made  a 

party  to  contest  the  right,  and  the  object  of  a  suit  now  ia 

reduced  to  an  account,  in  which  he  is  not  interested." 

In  a  more  recent  case  before  Sir  A.  Hart,  V.  C,  the  pro? 
priety  of  requiring  the  impropriator  to  be  a  party  to  a  suit  by  a 
vicar  for  tithes,  was  fully  discussed,  and  his  Honor  expressed 
bis  opinion  to  be,  upon  the  authority  of  the  cases  of  Wil^ 
Hams  V.  Price,  and  Williamson  v.  Lord  Lonsdale  (h)  that  they 
ought  not  to  have  been  parties ;  and  he  grounded  his  opinion 
upon  the  very  reasons  adopted  by  the  Lord  Chief  Baron,  in 
those  two  cases,  in  the  first  of  which  he  assigned  as  a  reason, 
that  no  decree  could  be  made  against  the  impropriator;  and  in 
the  second,  that  a  bill  for  an  account  of  tithes  was  a  mere 
possessory  bill  (t). 

But  whether  it  be  or  be  not  improper  to  make  the  impvo*  Improprltaor  or 
priator  a  party  to  a  bill  for  tithes  by  a  vicar,  yet  if  he  is  niade  [ngj  iaWcuT^*' 
a  party,  improperly  or  not,  and  does  not  think  fit  to  demur,  or  their  own  costs, 
by  his  answer  to  insist  that  he  ought  not  to  be  made  a  party,  or 
enter  into  the  discussion,  but  chooses  to  join  in  an  answer 
with  the  occupiers,  and  to  sugrprest  and  prompt  their  defence, 


(A)  Vbi  supra. 


(0  Cooke  t;.  Blunt.  2  Sim,  417. 
Y  2 
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Pcrwas  claim* 


Portiaiiist  of 
titbea. 


Vicar  not 
neccttary  io  a 
suit  by  por- 
tionist  agaiost 
occupiert  and 
iropropriator. 


Heir  at  law 
of  a  derisor 
must  be  a 
to  a  suit  relatioR 
to  lands  deviie£ 


the  qnettion  becomes  a  very  different  one ;  and  thoogh  no 
account  can  be  decreed  against  him,  yet  it  would  be  difficult 
to  say  that  he  may  not  be  made  to  pay  the  costs (j). 

And  so  if  a  person  not  being  an  impropriator,  but  merely  a 
portionist  of  tithes,  should  join  in  the  defence  of  a  suit  on 
the  ground  of  his  title,  and  the  defence  should  fail,  he  may  be 
ordered  to  pay  the  costs,  although  there  can  be  no  other  decree 
against  him  (k), 

*  It  is  to  be  observed  here,  that  where  a  bUl  was  filed  by  the 
lessees  of  a  rector  against  the  occupiers  and  lay  impropriators 
in  a  neighbouring  parish,  for  a  portion  of  the  great  and  small 
tithes  in  that  parish,  it  was  held,  that  the  vicar  of  that  parish 
ought  to  have  been  a  party,  as  he  might  have  been  entitled  to 
the  small  tithes  (/)  ;  it  is  submitted,  however,  that  upon  the 
principles  hefore  laid  down,  neither  the  rector  nor  the  vicar 
were  necessary  parties. 

It  may  be  said,  that  the  invariable  practice  of  Courts  of 
Equity,  in  requiring  the  heir  at  law  to  be  a  party  to  a  suit  in 
all  cases  where  a  will  of  real  estate  is  sought  to  be  established, 
is  at  variance  with  the  rule  above  laid  down,  that  persons 
claiming  under  titles  inconsistent  with  those  of  the  plaintiff, 
although  they  may  be  in  a  situation  to  sue  the  defendant,  need 
not  be  made  parties  to  a  suit.  The  practice  with  regard  la 
heirs  at  law,  however,  arises  from  the  peculiar  principle 
adopted  by  Courts  of  Equity  in  cases  of  wills  relating  to  real 
estate,  which  they  will  not  carry  into  effect  till  the  due  execu- 
tion of  the  will  has  been  either  admitted  by  the  heir  or  proved 
against  him,  for  which  purpose  it  is  required  that  he  should 
be  made  an  adverse  party.  The  case  of  an  heir  at  law  is 
therefore  merely  an  exception  to  the  general  rule,  and  that  it 
is  so  is  evinced  by  the  fact,  that  where  a  testator  has  made  two 
wills,  containing  a  different  disposition  of  the  same  property, 
the  former  of  which  is  unrevoked  except  by  the  subsequent 
will,  it  is  not  necessary,  in  a  suit  to  establish  the  latter  will,  to 
make  those  claiming  under  the  former  will  parties,  though 


O)  P#r  Lord  Ch.  B.  Alexander, 
Wing  t».  Morrell,  M'Cleland  5c  Y. 
625. 


{k)  Ibid. 

(/)  Baily  v,  WorralJ,  Bunb.115. 
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they  wee  equally  interested  in  disputing  the  latter  will  as  th«  Persons  clains* 

•  .   .   V  tag  under  inooii* 

K^)'  .     Mstent  litkt. 

*  With  respect  to  the  practice  above  alluded  to,  of  making  *  v  ^ 

the  heir  at  law  a  party  in  suits  relating  to  real  estates  by 
derieees  and  persons  interested  under  a  will,  the  necessity  of 
ndhering  to  it,  where  it  is  practicable,  has  been  recognised  in  a 
great  many  cases.  Therefore,  where  a  motion  was  made  on  the   — to  ha?e 
fiart  of  a  devisee  to  have  some  title-deeds  which  had  been  vised  estates 
hnmght  into  Court  delivered  up  to  him,  the  Court  lefused  to  li^ered  up  to 
grant  it,  because  the  heir  was  not  a  party,  nor  had  he  notice, 
nor  was  the  will  established  against  him,  though  a  recovery 
liad  been  suffered  under  it.    And  so  in  a  bill  by  creditors,  to  — ; — to  hare  (be 
compel  a  sale  of  lands  devised  for  the  payment  of  debts,  it  is  tottclHands 
neceesary  that  the  heir  should  be  a  party,  in  order  that  the  devised  for  pay- 
Will  may  be  established  against  him,  as  otherwise  the  estate  ^ 
floigfat  not  sell  for  so  much  money. 

And  even  where  the  suit  is  brought  against  the  devisee,   under  su- 

vnder  the  statute  of  fraudulent  devises  (n),  the  heir  at  law  is  a  {"^  ^y^^"" 
neceaaary  party.  This,  however,  appears  to  have  been  decided 
jnerely  upon  the  ground  that  the  Act  of  Parliament  which 
makes  the  devised  estate  assets,  requires  the  heir  to  be  made 
a  defendant  in  an  action  at  law,  and  a  bill  in  equity  in  such 
case  is  no  other  than  an  action  at  law  (o).  And  in  Gawler  v. 
Wade(p),  Lord  Cowper  is  reported  to  have  said,  that  the  rule  is 
Otherwise  where  there  is  no  heir ;  and  perhaps  it  might  be 
Otherwise  too  if  the  bill  had  charged  that  the  plaintiff  had 
made  inquiry,  and  could  discover  no  heir. 

^  It  seems,  from  the  case  of  Warren  v.  Stawell,  above  referred   wheie 

to,  thai  where  a  devisee  is  a  bankrupt,  the  bill  may  be  brought  bankrupt 
against  the  assignee  and  the  heir  at  law,  and  that  the  bank- 
irupt  devisee  need  not  be  a  party. 

But  although  the  heir  at  law  is  a  necessary  party  to  suits  lleir  not  required 
instituted  for  the  purpose  of  making  estates  which  have  been  giveS^by'jJ^^o 

pay  debts. 

(m)  Lord  Red.  139.  Lord  Redes,  orders  of  the  Court  in  executing  the 
dale  appears  to  think  that  in  such  cases  iatter  instrument.  Sed  vide  Vevon' 
the  penons  claiming  under  the  prior  sher  v.  Newenham ;  2  Sch.  &  LeH 
nfiii  may,  if  their  right  is  insisted  211. 

npoD,  be  made  parties,  for  the  pur-      (n)  3  &  4  W.  h  M.  c.  14. 

pose  of  Quieting  the  title  and  of  pro-      (o)  Warren  v.  Stawell,  2  Atk.  125. 

tecting  those  ivho  may  act  under  the  1  T*  Wms.  09. 

y  3 


336 


Of  neeeaary  Parties  to  a  Smii  r 


 ^wbere  a 

twtHtw  has 
bnodcad  mvC" 
nljean. 

Abfeno^ofheir 
of  deriioriiot  a 
gnNiiid  of 

'  itotitk; 


butitbt 
l^nMmd  of  ob* 
jectkm  to  the 
coDTeytnce. 


In  what  cifet 

Coartwill 
establish  a  will 
without  the 
heir. 


Heir  w>i  bound 
I  party. 


If  no  heir, 
Attorney-gene- 
ral. 


deriied  inbject  to  the  payment  of  debts^  he  b  not  a  neoemary 
party  to  suits  instituted  by  creditors  claiming  under  a  deed 
whereby  estates  have  been  conveyed  to  trustees  to  nil  for 
payment  of  debts,  unless  he  is  entitled  to  the  surplus  of  the 
money  arising  from  the  sale. 

Where  it  appeared  that  a  trustee  had  been  dead  several  yeatv^ 
and  that  the  freehold  lands  had  been  quietly  enjoyed  under 
the  will)  a  sale  was  declared  without  the  heir  being  a 
par^(p). 

It  seems  that  in  the  case  of  a  purdiase  under  a  decree  made 
upon  a  bill  of  this  description^  the  circumstances  of  the  ben* 
of  the  testator  not  having  been  before  the  Court  when  the 
decree  was  pronounced,  although  a  good  objection  at  the 
hearing,  is  not  a  ground  of  exception  to  the  title ;  though  if 
he  be  not  made  a  party  to  the  conveyance,  it  may  be  a  good 
ground  of  objection  to  the  conveyance  when  settled  by  the 
Master  (q). 

Although  it  was  formerly  the  practice,  where  the  heir  at  law 
was  abroad,  or  could  not  be  found,  to  direct  the  execution  of 
the  trusts  without  declaring  the  will  well  proved  (r),  yet  it 
seems  that  now  the  Court  will,  upon  due  proof  of  the  execution 
of  the  will,  and  of  the  sanity  of  the  testator,  declare  the  will 
well  proved,  notwithstanding  the  absence  of  the  heir,  if  the 
fact  is  charged  in  the  bill  and  proved  ;  because  directing  the 
devised  estate  to  be  sold,  is  in  e£Fect  establishing  the  will,  and 
executing  the  trusts ;  and  the  heir  at  law,  when  he  appears^ 
must  get  rid  of  it  as  he  can  (5). 

And  so  the  Court  will  declare  the  will  proved  upon  hearing  the 
evidence,  where  the  heir  at  law,  being  a  party,  makes  default* 

The  evidence,  however,  used  upon  that  occasion  will  be  no 
evidence  against  the  heir,  if  he  should  afterwards  set  up  a 
claim ;  nor  can  the  Court  by  such  a  decree,  in  any  manner 
ensure  the  title  under  it  against  his  rights  (/).  It  is  to  be 
observed  here,  that  if  no  heir  at  law  can  be  found,  the  Attor- 


(p)  Harris  v.  Ingledew,  S  P.Wms. 
94. 

(9)  Wakeman  v.  The  Duchess  of 
Rutland,  3  Ve8.233. 

(r)  French  p.  Baron,  1  Dick.  138; 
2  Atk.  120,  S.C. Stokes  0.  Taylor, 


1  Dick.  349 ;  Cator  v,  BnUer,  2  Di<^ 
438 ;  Braitfawaite  v.  Robinson,  ibid.  n. 

(«)  Banister  v.  Way,  2  Dick.  599; 
Vide  acc,  Williams  c.  Whingales,  2 
Bro.  C.C.  399. 

(0  Lord  Red.  140. 
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iMf-general  is  usualij  made  a  party  to  a  bill  for  carrying  the  .Persons  chum' 
trasto  of  a  derise  of  real  estates  into  execution,  on  the  snppo*  '^trateDUiaesT*^ 

aitioD  that  the  escheat  is  in  the  Crown,  if  the  will  set  up  by  *  ' 

the  bOl  should  be  subject  to  impeachment.    If  any  person   or  other 

■hoold  claim  the  escheat  against  the  Crown,  that  person  may  ^non  en- 
be  a  necessary  party  («).  titled  to  etcheat. 
The  rule  which  has  been  before  noticed,  that  persons  claim-  Effect  of  the 

inff  mider  titles  which  are  inconsistent  with  that  of  the  jojpder  of  pUin- 

^  liilii  hairing 

plaintifF;,  should  not  be  made  parties  to  a  suit,  even  though  inconsistent 

thqr  are  in  a  situation  to  molest  the  defendant  in  the  event  ^^^^^* 
of  the  plainti£f  being  unsuccessful  in  establishing  his  claim,  is 
equally  i^licable  to  prohibit  their  being  made  parties  as  co- 
plaiiiti£Ei  or  as  defendants.  Thus  in  the  case  of  the  Attorney- 
general  v.  Tarring  ton  (x),  where  an  information  and  bill  was 
exhibited  in  the  Exchequer  by  the  King's  Attorney-general, 
and  the  Queen-dowager  and  her  trustees  as  plaintiffs,  against 
the  lessees  of  the  Queen,  of  certain  lands  which  had  been 
granted  to  her  by  the  Crown  for  her  jointure,  in  respect  of 
die  breach  of  the  covenants  in  their  leases,  it  was  held  that 
the  King  and  Queen-dowager  could  not  join,  because  their 
interests  were  several :  and  so  in  the  case  of  Lord  Cholmon-  Devisee  and 
deleg  r.  Lord  Clinton  (y),  where  a  bill  was  filed  by  two  persons, 
one  claiming  as  devisee,  and  the  other  as  heir  at  law ;  and 
ibe  question  was,  whether  they  could  maintain  a  suit  to  re- 
deem a  mortgage,  on  the  allegation  *^  that  questions  having 
arisen  as  to  which  of  them  was  entitled  to  the  estate,  they 
had  agreed  to  divide  the  estate  between  them,*'  Sir  Thomas 
Plnmer  strongly  expressed  his  opinion  that  the  Court  could 
not  proceed  on  a  bill  so  framed.  In  a  subsequent  case  between 
the  same  parties,  the  title  of  the  plaintiff  was  stated  in  the  same 
way  as  in  the  first,  and  Lord  Eldon,  though  he  allowed  the  de- 
murrer which  was  put  in  to  the  bill  upon  other  grounds,  ex- 
pressed a  very  strong  opinion,  that  two  persons  claiming  the  same 
thing  by  different  titles,  but  averring  that  it  is  in  one  or  the 
other  of  them,  and  each  contending  that  it  was  in  himself,  could 
not  join  in  a  suit  as  co-plaintiffs.  His  Lordship  said,  *^  that  the 
difficulty  of  maintaining  a  suit  where  there  are  two  plaintiffs, 

(tt)  Lofd  Red.  140.  (y)  *Jac.  fic  W.  136. 

(x)  Uardres,  219. 

Y  4 
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Of  necessary  Parties  to  a  Suit : 


PeiBODs  cla'im- 
io^  under  incoD- 
•istent  titlei. 


Settlor  and 
purchaser,  in 
suit  to  avoid 
a  settlement 
under  the 
27  £liz.  C.4. 


Creditors  of 
person  deceased 
may  join  in  a 
suit. 


One  creditor 
may  sue  on 
behalf  of  him- 
self and  others. 


A.  and  B.,  and  each  asserting  the  title  to  be  in  him,  is  this,  that 
if  the  Court  decides  that  A.  is  entitled,  and  the  defendants  do 
not  complain,  how  is  B.  as  a  co-plaintiff  to  appeal  fmat  that 
decree  V* 

In  a  recent  case  before  the  Master  of  the  Rolb  (Sir  C.  C» 
Pepys),  where  a  bill  had  been  filed  by  the  settlor  in  a  voluntary 
settlement,  for  the  purpose  of  avoiding  the  settlement,  in  wfiich 
another  person  claiming  as  a  purchaser,  under  the  27  Eliz.  c.  4, 
against  the  parties  entitled  under  the  voluntary  settlement, 
was  joined  as  a  co-plaintiff ;  his  Honor  held,  that  as  the  set- 
tlement was  of  personal  property  it  was  not  within  the  statute, 
and  that,  consequently,  the  purchaser  not  having  the  protec* 
tion  of  the  statute,  could  not  have  a  better  title  than  the  settlor 
from  whom  he  purchased,  but  that  if  he  had  shown  a  good  title 
in  himself,  he  could  have  had  no  relief  in  that  suit,  having  as* 
sociated  himself  as  a  co-plaintiff  with  the  settlor;  it  having  been 
in  several  late  cases  decided,  that  under  such  circumstances, 
no  decree  can  be  made,  although  the  plaintiff  might,  in  a  suit 
in  which  he  was  sole  plaintiff,  have  been  entitled  to  relief  (z). 

The  rule,  that  persons  claiming  under  different  titles  can- 
*  not  be  joined  as  plaintiffs  in  the  same  suit,  does  not  apply 
to  cases  where  their  titles,  though  distinct,  are  not  incon- 
sistent with  each  other.  Thus,  all  the  creditors  of  a  de« 
ceased  debtor,  although  they  claim  under  distinct  titles,  may 
be  joined  as  co-plaintiffs  in  the  same  suit,  to  administer  the 
assets  of  the  debtor,  although  it  is  not  necessary  that  they 
should  be  so  joined,  as  one  creditor  may  sue  for  his  debt 
against  the  personal  estate,  without  bringing  the  other  creditors 
before  the  Court  (a).  The  joining,  however,  of  several  credi- 
tors in  the  same  suit,  although  it  might  save  the  expense  of 
several  suits  by  different  creditors,  might  nevertheless,  where 
the  creditors  are  numerous,  be  productive  of  great  inconve- 
nience and  delay  by  reason  of  the  danger  which  would  exist 
of  continued  abatements.  Courts  of  Equity  have  therefore 
adopted  a  practice,  which  at  the  same  time  that  it  saves  the 
expense  of  several  suits  against  the  same  estate,  obviates  the 
risk  and  inconvenience  to  be  apprehended  from  joining  a  great 

(0  Bill  D.  Cuerton,  2  M.  &  K.  (a)  Anon.  3  Atk. 572;  Peacock  »• 
503.  Monk.  1  Ves.  127. 
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>  of  individaals  as  plaintiffs,  by  allowing  one  or  more  of  Iq  what  c 
such  indiTiduak  to  file  a  bill  on  behalf  of  themselves  and  the  ^^^^ii^ 
other  ereditors  upon  the  same  estate,  for  an  account  and  ap-  self  and  others, 
plication  of  the  estate  of  a  deceased  debtor,  in  which  case  the  ^ 
decree  being  made  applicable  to  all  the  creditors,  the  others 
may  come  in  under  it  and  obtain  satisfaction  for  their  demands 
SB  well  SB  the  plaintifiis  in  the  suit ;  and  if  they  decline  to 
do  sOy  they  will  be  excluded  the  benefit  of  the  decree  and  will 
yet  be  considered  bound  by  acts  done  under  its  authority  {b). 
It  is  matter  rather  of  convenience  than  indulgence,  to  permit 
much  a  suit  by  a  few  on  behalf  of  all  the  creditors,  as  it  tends 
to  prevent  several  suits  by  several  creditors,  which  might  be 
highly  inconvenient  in  the  administration  of  assets,  as  well  as 
bvthensome  to  the  fund  to  be  administered ;  for  if  a  bill  be 
brought  by  a  single  creditor  for  his  own  debt,  he  may,  as  at 
laWy  gain  a  preference  by  the  judgment  in  his  favour  over  the 
other  creditors  in  the  same  degree,  who  may  not  have  used 
equal  diligence  (c). 

The  game  principle  applies  where  the  demand  is  against  the  As  well  in  the 
real  as  well  as  the  personal  assets       because,  strictly  speak-  ^J"  ^"^i  ** 
ingy  where  an  estate  is  liable  to  several  incumbrances,  or  estate, 
specialty  debts,  one  incumbrancer,  or  specialty  creditor,  can- 
not sue  without  bringing  the  others  before  the  Court,  which, 
when  the  creditors  are  numerous,  might  be  attended  with 
great  inconvenience  and  expense  (e),  and  it  has  been  extended 


(O 


Lord  Red.  135.  held  that  this  is  cured  by  a  decree 
Ibid.  Vide  Attorney-general  directing  an  account  to  be  taken  of 
V.  Comthwaite,  2  Cox.  45 ;  where  all  the  mortgages  and  incumbrances 
it  was  admitted  at  the  bar  that  where  affecting  the  estate.  Vidt  Vin.  Ab. 
a  single  creditor  fil&n  a  bill  for  the  tit  Party  (B.)  ca.51.  And  in  Mar- 
payment  of  his  own  debt  only,  the  tin  v.  Martin,  Lord  Hardwicke  said. 
Court  does  not  direct  a  general  ac-  that  on  a  bill  for  a  sale  for  the  satis- 
couot  of  the  testator's  debts,  but  faction  of  a  bond  creditor,  not  only 
only  an  account  of  the  personal  estate  where  it  was  on  behalf  of  himself 
and  of  that  particular  debt,  which  is  and  others,  but  even  when  the  bill 
ordered  to  be  paid  in  a  course  of  was  for  the  satisfaction  of  his  own 
administration ;  and  all  debts  of  a  particular  debt,  the  constant  course 
higher  or  equal  nature  may  be  paid  of  the  Court  was  to  direct  an  account 
by  the  executor,  and  allowed  him  in  of  all  the  bond  debts  of  the  testator 
bis  discharge.  Vide  etiam.  Gray  v.  or  intestate,  with  liberty  to  come  for 
Chiswell,  9Ves.  123.  a  satisfaction.  Vide  Seton  on  Dc- 
Leigh  v.  Thomas,  2  Ves.  313.  crees,  85.  It  seems,  however,  upon 
(«)  Although  in  this  case  one  in-  more  recent  authorities,  that  a  single 
cumbrancer  cannot  sue  without  mak-  bond  creditor  cannot  have  any  decree 
iog  the  rest  parties,  yet  it  has  been  at  all  against  the  real  estate.  Mdehcd* 
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Of  necessary  Parties  to  a  SuU: 


In  what  cases 
one  may  sue  on 
behalf  of  him- 
self  and  others. 


Creditors  under 
a  trust  deed. 

Joint  and  sepa* 
rate  creditors. 


In  suits  to 
marshall  assets. 


to  the  case  of  creditors  under  a  trust  deed  for  {Hiymeiit  of  deota^ 
a  few  of  whom  have  been  permitted  to  sue  on  behalf  of  them- 
selves and  the  other  creditors  named  in  the  deed,  for  the 
execution  of  the  trusts,  although  one  creditor  could  not,  in 
that  case,  have  sued  for  his  single  demand  without  bringing 
the  other  creditors  before  the  Court  (/). 

Upon  the  same  principle,  where  the  trust  fund  was  to  be 
distributed  amongst  the  joint  and  separate  creditors  of  a  firm» 
a  bill  of  this  description  was  permitted  by  one  creditor  only, 
on  behalf  of  himself  and  the  other  joint  and  separate  creditors, 
although  it  was  objected,  that  one  at  least  of  each  class  onght 
to  have  been  brought  before  the  Court  (g). 

It  is  to  be  observed,  that  in  suits  for  marshalling  assets, 
simple-contract  creditors  must  be  joined  as  plaintifb,  as  well 
as  creditors  by  specialty ;  for  upon  a  bill  by  specialty  crediUnn 
only,  the  decree  would  be  merely  for  the  payment  of  the  debts 
out  of  the  personal  estate,  and  if  that  should  not  prove  suf- 
ficient for  the  purpose,  for  the  sale  and  application  of  the  real 
estate.  The  right  to  call  for  such  an  arrangement  of  the 
property  as  will  throw  those  who  have  debts  payable  out  of 
both  descriptions  of  estate  upon  the  real  estate,  in  order  that 
the  personalty  may  be  lefl  clear  for  those  whose  demands  are  only 
payable  out  of  the  personal  estate,  belongs  to  the  simple-con- 
tract creditors,  who  have  an  equity  either  to  compel  the  payment 
of  the  specialty  debts  out  of  the  real  estate,  or  else  to  stand  in 
the  place  of  the  specialty  creditors,  as  against  the  real  estate, 
for  so  much  of  the  personal  estate  as  they  shall  exhaust.  It 
is  proper,  therefore,  in  bills  of  this  nature,  to  file  them  in  the 
names  of  a  specialty  creditor  and  of  a  creditor  by  simple  con- 
ford  V.  Leigh,  2  Dick.  707 ;  Johnson 
V.  ComptoQ,  4  Sim.  47.  On  a  bill  by 
a  judgment  creditor,  not  on  behalf  of 
himsdf  and  others,  against  the  heir  of 
the  conusor,  the  Court  will  only  direct 
a  sale  of  the  moiety.  Stileman  v. 
Andrews,2Atk. 477.608.610;  Amb. 
IS,  S.C.;  Rowe  v.  Bant,  1  Dick. 
150  ;  Burroughs  o.  Elton,  11  Ves. 
S3 ;  O'Gorman  v.  Comyn,  2  Sch.  Sc 


fraudulent  conveyance,  the  Court 
will  only  ^ve  relief  as  to  a  moiety ; 
although  It  is  otherwise  where  there 
are  more  creditors  than  one.  Higgins 
r.  York  Buildings  Coroo.,  2  Atk.  107. 
Where  a  bill  has  been  filed  bv  a  single 
bond  creditor  to  establish  his  claim 
against  the  real  estate  of  his  deceased 
debtor,  the  Court  has  permitted  it  to 
B9 :  U'Uorman  v.  Uomyn,  2  sen.  oc  be  amended  by  making  it  a  bill  "  on 
Let.  150.  It  is  otherwise  where  there  behalf  of  himself  and  of  the  other  spe- 
are  more  judgment  creditors  than  one.  cialty  creditors."  Johnson  v.  Comp- 
Burroughs  o.  Elton,  iupa.  So  upon  ton,  ubi  supra. 
a  bill  by  a  single  judgment  creditor  (/)  Corrv  r.Trist,  Lord  Ked.136. 
against  the  conusor  to  set  aside  a      (g)  Wddr.  Bonham,  2S.ScS.91. 
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Mbt,  on  behalf  of  themselves  and  of  all  others  the  specialty  cases 

 ,  X      j-^  one  may.  sue  on 

and  ampIeH^ntract  creditors.  behalf  of  him* 

analogy  to  the  case  of  creditors,  a  legatee  is  permitted  to  self  and  othera. 
saa  on  hehalf  of  himself  and  the  other  legatees,  because,  as  he  Legatees  and 
■ugiit  sae  fbr  his  own  legacy  only,  a  suit  by  one  on  behalf  of  ^ 
aU  the  legatees,  has  the  same  tendency  to  prevent  inconve- 
wimee  and  expense,  as  a  suit  by  one  creditor  on  behalf  of  all 
credittes  of  the  same  fund  (n).  For  the  same  reason,  where  it 
Yak  been  sought  to  apply  personal  estate  amongst  next  of  kin, 
isr  amongst  persons  claiming  as  legatees  under  a  general  de- 
scription, and  it  may  be  uncertain  who  are  the  persons  an- 
swering that  description,  bills  have  been  admitted  by  one  claim- 
ant on  behalf  of  himself  and  of  others  equally  interested  (o). 

Biit  the  right  of  a  few  to  represent  the  whole  is  by  no  Joint  proprietors 
confined  to  the  instances  of  creditors  and  legatees  (p);  ®f  *  trading 


and  the  necessity  of  the  case  has  induced  the  Court,  especially  ^^^^ 

late  years,  frequently  to  depart  from  the  general  rule,  in 
taits  where  a  strict  adherence  to  it  would  probably  amount  to 
a  denial  of  justice,  and  to  allow  a  few  persons  to  sue  on  be- 
half of  great  numbers  having  the  same  interest  (q) ;  thus  part 
of  ike  proprietors  of  a  trading  undertaking,  where  the  shares 
had  been  split  or  divided  into  800,  were  permitted  to  maintain 
a  suit  on  behalf  of  themselves  and  others,  for  an  account  against 
some  of  their  co-partners,  without  bringing  the  whole  before 
the  Court  (r),  because  **  it  would  have  been  impracticable  to 
make  them  all  parties  by  name,  and  there  would  be  continual 
abatement  by  death  and  otherwise,  and  no  coming  at  justice,  if 
they  were  to  be  made  parties  ;**  and  so  where  all  the  inhabitants  Inhabitanu  of 
of  a  parish  had  rights  of  common  under  a  trust,  a  suit  by  one  *  P*"^^- 
on  behalf  of  himself  and  the  other  inhabitants  was  admitted  (5); 
and  one  owner  of  lands  in  a  township  has  been  permitted  to  Owners  of 

fcue  on  behalf  of  himself  and  the  others  to  establish  a  contri-  jaiJ^s*  jn  a  suit 

to  establish 

batory  modus  for  all  the  lands  there  (0*  Upon  the  same  prin-  a  modus. 

eijrfe  a  bill  was  allowed  by  the  captain  of  a  privateer  on  behalf  Crew  of  a  ship, 

in  suits  for 

(»)  Lord  Red.  1$6.  Society  of  Sutton  Coldfield.  1  Ch.  Ca. 

(0)  Ibid.  138.  269.   It  has  been  doubted  whether 

(p)  See  6  Ves.  779.  the  Attorney-general  ought  not  to 

(q)  Lord  Red.  138.  have  been  a  party  to  that  suit.  Vide 

(r)  Chancey  v.  May,  Prcc.  Ch.    Lord  Red.  137. 
69S.  (t)  Cha^tor  v,  Trinity  College,  3 

(s)  Blackham  v.  The  Warden  and   Anst.  841. 
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la  wbat  cases  ©f  himself  and  of  all  other  the  mariners  and  persons  who  had 
behalf  of  him-  signed  certain  articles  of  agreement  with  the  owners,  for  an 
self  and  others,  account  and  distribution  of  the  prizes  made  by  the  ship  (tc). 

And  in  Lloyd  y,  Loaring  (x\  Lord  Eldon  held,  that  some  of 
the  members  of  a  lodge  of  freemasons,  or  of  one  of  the  inns  of 
court,  or  of  any  other  numerous  body  of  persons,  might  sus^ 
tain  a  suit  on  behalf  of  themselves  and  the  others  for  the 
delivery  up  of  a  chattel  in  which  they  were  all  interested. 
Subscribers  or    ^    In  Cockbum  v.  Thompson  (y),  which  was  the  case  of  a  bill 
^^JJ^JI^^^tQ.  filed  by  several  persons  on  behalf  of  themselves  and  of  all 
tions.  other  proprietors  of  the  Philanthropic  Annuity  Institution, 

being  an  institution  formed  for  the  purchase  of  annuities 
for  lives  with  the  money  subscribed,  and  providing  that  the 
number  of  members  should  not  be  increased  above  50,000,  a 
plea  that  a  great  number  of  persons,  whose  names  were  stated^ 
were  proprietors  of  the  institution  and  ought  to  bo  parties  to 
the  suit,  was  overruled.  In  giving  his  judgment  upon  that 
case,  Lord  Eldon  observes,  Lord  Thurlow  determined  that 
the  general  principle  requires  a  residuary  legatee  to  bring 
before  the  Court  all  persons  interested  in  the  residue ;  but 
that  admits  of  exception  where  it  is  not  necessary  or  conve- 
nient that  all  should  be  before  the  Court,  as  in  Chancey  v. 
May  (z),  and  the  case  of  the  Waterworks  Company  (a).  If 
a  residue  had  been  left  equally  among  all  the  individual  mem- 
bers of  those  societies,  upon  the  same  ground  of  impractica- 
bility and  inconvenience,  it  would  be  competent  to  some  of 
them  to  file  a  bill  on  behalf  of  themselves  and  the  others, 
though  suing  as  residuary  legatees.  There  are  various  other 
cases ;  a  bill  filed  by  a  lord  of  a  manor  against  some  of  his 
tenants,  or  vice  versd  by  tenants  on  behalf  of  themselves  and 
the  others,  to  establish  some  right,  as  a  bill  with  regard  to 
suit  to  a  mill  (6) ;  a  bill  against  parishioners  for  tithes,  or 
by  some  parishioners,  to  establish  a  modus  ;  another  class  of 
cases  is  that  of  persons  who,  though  not  a  corporation,  have 

(u)  Good  V.  Blewitt,  13  Ves.  S97.      (y)  16  Ves.  321. 
lo  that  case  the  bill  was  originally      (s)  Free.  Cfi.  592. 
Bled  by  the  captain  in  his  own  right,      (a)  City  of  London  v.  lUchmond, 

but  was  allowed  to  be  amended  by  2  Vern.  421. 
introducing  the  words,  *'  on  behalf  of      (6)  Adair  v.  New  Kiver  Company* 

himself/' &c.  11  Ves.  144. 

(i)  6  Ves;  773. 


Pertons  kamkg  concurrent  Interesttvnth  the  Plaintiff. 
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the  appearance  of  it ;  assurance  societies,  each  being  an  m-  1°  ^^a* 

i.*       «  1       1..        iitiA       iiT»       one  m*y  w>c  on* 

•nrer  of  the  oiherSy  as  though  it  is  settled  by  the  Act  of  Far-  behalf  of  him- 


t  (c),  that  no  persons  beyond  a  certain  number  shall  aelf  and  othwy 
as  a  company,  any  number  of  persons  may  associate 
for  the  insurance  of  each  other,  all  in  effect  participating  as  a 
partnefBhip.  It  is  evident,  that  if  occasion  should  arise  to« 
feflort  here  for  an  account,  as  it  would  be  impossible  to  bring 
all  penons  interested,  the  suit  must  be  against  some  being 
proprietors  and  accountable  parties,  instituted  by  some  on  be- 
half of  all.  This  course  was  taken  in  the  case  of  the  Widows* 
Charity^  by  Lord  Thurlow  {d),  upon  which  I  observed  in  the 
late  case  of  the  Bakers*  Company.  The  former  arose  upon  an 
asaociation  of  widows  contributing  to  a  fund  to  pay  them 
ammities.  When  this  fund  proved  insufficient,  every  sub- 
scriber who  had  not  been  a  member  long  enough  to  become  an 
amuiitant,  and  the  representatives  of  those  who  were  dead,  had 
an  interest  to  state  her  title  in  order  to  recover  her  money ; 
but  that  difficulty  was  overcome  upon  this  principle,  that  it 
was  better  to  go  as  far  as  possible  towards  justice  than  to 
deny  it  altogether.  So  as  to  partnerships,  the  Court  will 
settle  the  account  between  those  parties  who  are  before  it,  and 
do  all  possible  justice.  The  principle  being  founded  in  con- 
renience,  a  departure  from  it  has  been  said  to  be  justifiable, 
where  necessary,  and  in  all  these  cases  the  Court  has  not 
hesitated  to  depart  from  it,  with  the  view,  by  original  and  sub- 
sequent arrangement,  to  do  all  that  can  be  done  for  the  pur- 
poses of  justice,  rather  than  hold  that  no  justice  shall  subsist 
among  persons  who  may  have  entered  into  those  contracts." 

The  practice  adopted  by  the  Court  of  permitting  one  or  Exceptions  to 
nlore  persons  to  represent  in  a  suit  all  who  have  similar  inte-^  ^® 
rests,  has  been  frequently  recognized  and  acted  upon  in  a 
variety  of  instances ;  but  it  is  not  to  be  considered  as  a  gene- 
ral principle,,  that  this  course  may  be  acted  upon  in  all  cases 
within  the  inconvenience  which  the  adoption  of  this  practice  ^^nriffjand 
has  been  intended  to  avoid.    Where  a  bill  was  filed  by  five  those  for  whom 
persons,  on  behalf  of  themselves  and  the  other  shareholders  only"w»ignees 
in  a  joint  stock  association,  not  established  by  Act  of  Parlia-  of  shares, 
ment,  who  had  by  deed  assigned  their  shares  to  the  plaintiffs, 
(c>  Stat.  6  Geo.  1.  c.  18  s.  12.      {d)  Pearccr.  Piper,  17  Ves.l-15. 
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la  wkatcMCt 


OD  behalf 
oflmBMlfaiid 


Where  the 
relief  Mmght 
is  not  beneficial 
to  the  whole. 


Where  the 
object  is  to 
dissolve  a 
paitnerthip^ 


 or  to  rescind 

a  contract  not 
necessarily 
disadvantageous 
to  all  > 


 or  to  en- 
force claims 
which  are  not 
necessarily 
reasonable  with 
regard  to  all. 


and  consiitated  the  plaintilEB  their  attomies  to  institate  Buito, 
&€.,  in  order  to  give  effect  to  their  claim,  but  upon  trust  for 
themselves,  Sir  J.  Leach  allowed  a  demurrer,  because  the 
assignors  were  not  parties,  although  it  was  stated  in  the  bill 
that  they  were  very  numerous,  and  that  naming  them  as  par- 
ties on  the  record  would,  in  all  probability,  render  it  impossible 
for  the  plaintiffs  to  obtain  a  decree  in  the  cause  (e). 

It  is  to  be  observed,  likewise,  that  in  order  to  enable  a 
plaintiff  to  sue  on  behalf  of  himself  and  others  who  stand  in 
the  same  relation  with  him  to  the  subject  of  the  suit,  it  must 
appear  that  the  relief  sought  by  him  is  beneficial  to  those  whom 
he  undertakes  to  represent,  as  in  the  case  of  Chray  y.  Ckap^ 
^  (/)  f  where  the  object  was  to  prevent  the  trustees  under  a 
Canal  Act,  from  committing  a  breach  of  trust;  and  in  Attar-' 
ney 'General  v.  Heel%s{g)y  where  the  object  was  to  avoid  the 
payment  of  a  rate,  in  which  it  was  held  that  every  person 
assessed  had  one  common  interest ;  but  where  it  does  not 
appear  that  all  the  persons  intended  to  be  represented  aro 
necessarily  interested  in  obtaining  the  relief  sought,  sndi  a 
suit  cannot  be  maintained;  thus  it  seems  that  one  partner 
cannot  file  a  bill  on  behalf  of  himself  and  other  partners  for  a 
dissolution  of  the  partnership ;  and  so  a  shareholder  in  a  joint 
stock  company  cannot  file  a  biU  on  behalf  of  himself  and  others 
of  the  shareholders,  to  put  an  end  to  the  concern  (A).  Upon 
the  same  ground,  where  a  plaintiff,  being  one  of  the  subscribera 
to  a  loan  of  money  to  a  foreign  state,  filed  a  bill  on  behalf  of 
himself  and  all  other  subscribers  to  that  loan,  to  rescind  the 
contracts  of  subscription,  and  to  have  the  subscription  moniea 
returned.  Lord  Eldon  held,  that  the  plaintiff  was  not  entitled 
in  that  case  to  represent  all  the  other  subscribers,  because  it 
did  not  necessarily  follow  that  every  subscriber  shcmld,  like 
him,  wish  to  retire  from  the  speculation,  and  every  indi- 
vidual must,  in  that  respect,  judge  for  himself  (t).    And  upon 


(e)  Blain.  v.  Agar,  I  Sim.  37. 
(/)  2S.  &S.  267. 
{fr)  2S.&S.77. 
(£)  V an  Sandau  v.  Moore,  1  Russ. 
465. 

(i)  Jones  r.  Del  Rio,  1  Turn. 
R.  297 ;  in  which  case  the  plaia- 


tiffs  had  each  a  separate  rizht  to  sue* 
and  Lord  Eldon  also  held,  that  as 
the  plaintiffs  could  not  support  their 
bill,  suing  on  behalf  of  themselves 
and  others  having  similar  rights,  they 
could  not,  having  three  distinct  de- 
mands, file  one  bill. 
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the  same  principle,  one  of  the  inhabitants  of  a  district,  wlBo  In  what  casoi 
daimed  a  right  to  be  served  with  water  by  a  public  company,  ****  on^alf 
fBannot  file  a  bill  on  behalf  of  himself  and  the  other  inhabitants,  of  himself  and 
to  eofiipel  that  company  to  supply  water  to  the  district  upon  ' 
paiiicalar  terms,  because  what  might  be  reasonable  with 
veapect  to  one  might  not  be  so  with  regard  to  the  others  {k) ; 
and  in  Beaumont  v.  Meredith  (/),  where  a  friendly  society,  in 
the  nature  of  a  partnership,  had  been  dissolved,  and  the  funds 
dinded  amongst  the  members,  but  some  of  the  members  who 
were  diasatiafied  filed  a  bill  on  behalf  of  themselves  and  the 
others  against  the  trustees,  alleging  that  the  partnership  had 
not  been  legally  dissolved,  and  praying  that  the  trustees  might 
replace  the  stock  which  had  been  sold  out  for  the  purpose  of 
paying  to  the  other  members  their  shares  of  the  funds,  and 
niade  a  motion  that  the  defendants  might  pay  into  Court  cer- 
tain sums  admitted  by  their  answer  to  be  in  their  hands,  but 
which  were  merely  their  shares  of  the  trust  funds  to  which 
they  had  been  found  entitled  upon  the  division;  Lord  Eldon 
reffised  to  entertain  the  motion,  on  the  gpround  that  the  plain* 
tift  had  np  right  in  such  a  case  to  sue  on  behalf  of  themselves 
and  the  others,  but  that  they  ought  to  bring  all  the  others 
before  the  Court.    Where,  however,  it  is  perfectly  clear  that  Seau,  where 

the  object  of  the  suit  is  for  the  benefit  of  all  the  parties 

,        /.  1.11        «  1   li*    /.  ,         sanly  benefiaal 

interested,  a  few  may  mamtam  a  bill  on  behalf  of  them-  to  the  whole. 

selves  and  the  others,  even  though  the  majority  disapprove  of 
the  institution  of  the  suit.  Thus  where  an  act  complained 
of  was  necessarily  injurious  to  the  common  right.  Sir  J.  Leach 
stnffered  a  few  of  a  large  number  of  persons  to  maintain  a  suit 
on  behalf  of  themselves  and  the  others  for  relief  against  it, 
although  the  majority  approved  the  act,  and  disapproved  of  the 
institution  of  the  suit(m).  Upon  the  same  principle,  in 
Small  V.  Attwood  (n),  a  few  shareholders  of  a  joint  stock  com- 
pany were  permitted  to  maintain  a  suit  on  behalf  of  themselves 
and  other  shareholders,  for  the  purpose  of  rescinding  a  contract 
it  being  manifest  from  the  evidence  that  it  was  for  the  benefit 
of  all  the  shareholders  that  the  contract  should  be  rescinded. 
It  is  to  be  obsen'ed,  that  in  all  cases  where  one  or  a  few 


(k)  Wealc  t'.  West  Middlesex 
Waterworks,  1  J.  &  W.  370. 
(0  3  V.  &  B.  181. 


(to)  Bromley  r.  Smith,  1  Sim.  8. 
(n)  1  Young,  407. 
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PenoM  suing 

on  behalf 
of  tbemselyes 
and  others. 
*  ^  f 

Persons  suing 
on  behalf  of 
themselves  and 
others  most 
so  describe 
themselves. 


PlaiotiiT 
allowed  to 
amend  by 
adding  words, 
«•  on  behalf  rf 


individuals  of  a  large  number,  institute  a  suit  on  behalf  of 
themselves  and  the  others,  they  must  so  describe  themselves 
in  the  bill,  otherwise  a  demurrer  or  plea  for  want  of  parties 
will  lie.  Thus,  where  a  part  of  a  ship's  crew  appointed  two 
of  theu*  number  to  be  agents,  and  a  bill  was  filed  by  such 
Agents  in  their  own  name,  and  not  on  behalf  of  themselves  and 
others,  a  demurrer  was  allowed  for  not  having  made  the  whole 
crew  parties  (o) ;  and  where  a  bill  was  filed  by  three  partners 
in  a  numerous  trading  company  against  the  members  of  the 
committee  for  managing  the  trading  concerns  of  the  com- 
pany, it  was  dismissed,  because  it  was  not  filed  by  the  plain- 
tiffs on  behalf  of  themselves  and  the  other  partners  not 
members  of  the  committee*'  (p) ;  and  so  where  certain  persons 
describing  themselves  as  the  trustees  for  a  numerous  company, 
filed  a  bill  for  the  specific  performance  of  an  agreement  entered 
into  by  themselves,  as  trustees] for  the  company,  and  the  defSen- 
dants  demurred  to  the  bill,  the  demurrer  was  allowed,  because 
although  it  was  not  practicable  to  make  all  the  members  par- 
ties, the  bill  ought  to  have  been  filed  by  some  of  them  on  be- 
half of  themselves  and  others,  and  it  did  not  appear  by  the 
bill  that  the  plaintiffs  were  even  members  of  the  society  (g). 
In  Hales  v.  Pom/ret  (r).  Lord  Chief  Baron  Richards  said, 
that  a  bill  alleged  to  be  exhibited  by  some  of  the  owners  and 
occupiers,  and  not  by  all  the  owners  and  occupiers  of  lands 
within  the  parish,  was  incorrectly  framed  (s) ;  and  that  pro- 
perly a  bill  to  establish  a  modus  should  be  brought  by  owners 
and  occupiers,  on  behalf  of  themselves  and  of  all  other  owners 
and  occupiers  of  lands  within  the  parish,  and  that  the  Ordinary 
should  be  a  party. 

It  is  to  be  observed,  that  the  Court  will  sometimes  allow 
a  bill,  which  has  originally  been  filed  by  one  individual  of  a 
numerous  class  in  his  own  right,  to  stand  over  at  the  hear- 
ing, in  order  to  be  amended  by  the  introduction  of  the 
words,  "  on  behalf  of  himself,"  &c. ;  thus  in  Lloyd  v. 
Loaring  (t),  where  a  demurrer  was  allowed  because  the 
parties  affected  to  sue  in  a  corporate  capacity,  leave  was 


(n)  Leigh  r.  Thomas,  2  Ves.  312. 
<p)  Baldwin  r.  Lawrence,  2  S.  x 
S.  18. 

*  (q)  Douglas  V.  Hofsfall,  2  S.&  S. 
184 


(r)  Daniell.  Kx.  Rep.  142. 
(5)  Vide  acc.  Woolaston  r.  Wiight, 
3  Anst.  801. 
(0  6  Vc5.  773. 


Per»<m$  immediately  interested  in  resisting,  j  c. 
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sriTen  to  amend,  by  makimr  them  sue  in  their  individual   Suits  by  a  few 
,  ,  .         1  1   i2»  i.  1.        1  behalf  of 

riglitfl,  as  members  of  a  copartnership,  on  behalf  ot  themselves  themselves  and 

and  the  others ;  and  so  in  a  subsequent  case  of  an  information  othen,  ^ 
mud  billy  where  the  information  was  expressed  to  be  at  the 
relation  of  the  relators  named,  on  behalf  of  themselves  and 
all  the  other  parishioners  of  a  certain  parish,  and  the  bill 
was  only  by  those  persons  themselves,  without  the  addi- 
tional words,  so  that  in  the  suit,  considered  as  instituted  by 
a  bill,  all  parties  necessary  to  be  bound  were  not  before  the 
Coort,  Lord  Eldon  said,  that  even  at  the  hearing  he  should 
give  leave  to  amend,  with  reference  to  this  point,  what  was 
evidently  a  mere  slip  (x). 


Sect.  II. 

Of  necessary  Parties  to  a  Suit,  in  respect  of  their  interest 
in  resisting  the  Demands  of  the  Plaintiff. 

A  PERSON  may  be  affected  by  the  demands  of  the  plain-  Iq  what  manner 

tiff  in  a  suit,  either  immediately  or  consequentially.    Where  a  defendant  may 
1  f  ^    ,  be  interested  m 

an  individual  is  in  the  actual  enjo3rment  of  the  subject-  resisting  the 

matter,  or  has  an  interest  in  it,  either  in  possession  or  ex-  J^^^^Jg* 
pectancy,  which  is  likely  eitlier  to  be  defeated  or  diminished 
by  the  plaintiff's  claims,  in  such  cases  he  has  an  immediate  Immediately, 
interest  in  resisting  the  demand,  and  all  persons  who  have 
such  immediate  interests  are  necessary  parties  to  the  suit; 
but  there  may  be  other  persons  who,  though  not  immediately  Conseqaen- 
interested  in  resisting  the  plaintiff's  demands,  are  yet  liable  to  ^^^'^y* 
be  affected  by  them  consequentially,  because  the  success 
of  the  plaintiff  against  the  defendants  who  are  immediately 
interested,  may  give  those  defendants  a  right  to  proceed 
against  them,  for  the  purpose  of  compelling  them  to  make 
compensation,  either  in  the  whole  or  in  part,  for  the  loss 
sustained.  These  persons,  therefore,  as  being  consequentially 
liable  to  be  affected  by  the  suit,  are  also  necessary  par- 
ties to  it;  and  the  defendant  against  whom  the  immediate 
claim  is  made,  may  insist  upon  their  being  brought  before  the 

(c)  Attorney-gen.  v.   Newcombe.    Blewitt,  uhi  ntpra,  p.  332  ;  Johnson 
14  Ves.  1.    Vide  etiam,    Good  v.    v.  Compton,  lupra,  p.  339,  n. 
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in  which 
defendants  may 
be  interested. 


Not  confined 
to  beneficial 
inieresU. 


TnMtees,&c. 


Where  no 
esUte  is  vest«d 
in  them. 


Having  estates. 


Court  in  the  first  instance,  in  order  that  the  relief  which  he 
is  entitled  to  ag^iinst  them,  in  the  event  of  the  plaintiflF's 
success,  may  he  awarded  to  him  by  the  same  decree,  and  a 
multiplicity  of  suits  thereby  avoided.  The  question,  there- 
fore, of  who  are  necessary  parties  to  a  suit  in  respect  to  their 
interest  in  resisting  the  plaintiff's  demands,  resolves  itself  into 
two;  namely,  Who  are  necessary  parties,  first,  in  respect  of 
their  immediate  interest  ?  and  secondly,  in  respect  of  their 
consequential  interest  ? 

I  shall  first  proceed  to  consider  who  are  necessary  parties 
to  a  suit,  in  respect  of  their  immediate  interest  in  re- 
sisting the  plaintiff's  demand.  And  here  it  is  to  be  observed, 
that  where  parties  are  spoken  of  as  having  an  interest  in  the 
question,  it  is  not  intended  to  confine  the  definition  to  those 
only  who  are  beneficially  interested,  but  it  is  to  be  considered 
as  extending  to  all  persons  who  have  any  estate,  either  legal  or 
equitable,  in  the  subject-matter,  whether  such  estate  be  bene- 
ficial to  themselves  or  not. 

Under  this  definition  are  included  all  persons  who  fill  the 
character  of  trustees  of  the  property  in  dispute.  But  the  rule 
is  subject  to  exception,  where  the  party  is  in  the  situa- 
tion of  a  mere  naked  trustee,  without  any  estate  vested  in 
him,  in  which  case  he  need  not,  in  general,  be  made  a 
party.  Thus  a  broker  or  agent  signing  a  contract  in  his  own 
name  for  the  purchase  or  sale  of  property,  is  not  con- 
sidered a  necessary  party  to  a  bill  for  a  specific  performance 
of  such  contract  against  his  principal  (a).  And  so,  where  a 
person  having  no  interest  in  the  matter  joins  with  another  who 
has,  in  a  contract  for  sale,  as  where  a  man  having  gone  through 
a  fictitious  ceremony  of  marriage  with  a  woman,  joins  with 
her  as  her  husband  in  an  agreement  to  sell  her  property,  he  is 
not  a  necessary  party  to  a  suit  to  enforce  the  contract  (6). 

In  all  cases,  however,  in  which  any  estate  is  vested  in  an 
individual  filling  the  character  of  trustee,  or  if  he  has  no  estate, 
where  the  circumstances  are  such,  that  in  the  event  of  the  plain- 
tiff succeeding  in  his  suit,  the  defendant  may  have  a  demand 
over  against  him,  he  is  a  necessary  party.    Thus  in  Jones  v. 


(a)  Kingsley  v.  Young,  Coop.  -Tr. 
PI.  42  ;  vide  ante,  p.  291. 


(h)  Sturge  V.  Starr,  2  M.  flc  K, 
195. 
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Janes  where  a  plaintiff  sought  to  set  aside  a  lease  on  the  Tnntees. 
ground  of  fraud,  without  bringing  before  the  Court  the  trus- 
tees who  were  parties  to  the  lease,  and  to  whom  the  fraud 
was  imputed,  the  objection  for  want  of  parties  was  allowed, 
because,  if  the  plaintiff  prevailed,  the  defendant  might  have 
a  remedy  over  against  the  trustees.  Upon  the  same  prin- 
ciple, where  the  trustees  of  real  estates  had  conveyed  them 
orer  to  purchasers,  it  was  determined,  that  on  a  bill  by  the 
cestui  qui  trusts  against  the  purchasers  to  set  aside  the  con- 
reyance,  the  trustees  were  necessary  parties  (c). 

A  trustee,  however,  who  is  named  in  a  will,  but  has  never  where  a  tnwtee 

acted,  and  has  released  all  his  interest  to  his  co-trustee,  ought  wn<l«^  ■  ^»}*  **** 

,         ,  1  .„  .  1     1       -11       Ti^    never  acted, 

not  to  be  made  a  party  to  a  bill  to  set  aside  the  will  on  the 

ground  of  fraud  (d). 

Where  a  trustee  has  assigned  his  interest  in  the  trust-estate  Assignee  of 

.    .  ,  .      1    .1     .     .        ,     trustees  as  well 

to  another,  it  is  necessary  to  have,  not  only  the  trustee  who  ^  trustees. 

has  assigned,  but  the  assignee  before  the  Court ;  thus,  where 

a  bill  was  filed  by  an  annuitant  to  recover  the  arrear  of  his 

annuity,  against  the  heir  of  the  person  in  whom  the  estate, 

out  of  which  the  annuity  was  payable,  was  vested;  and  it 

appeared  that  the  heir  had  assigned  his  interest  in  the  estate 

to  another,  who  was  a  mortgagee  of  the  estate,  and  had  paid 

the  annuity  down  to  a  certain  period,  and  had  then  stopped ; 

it  was  held  that  the  plaintiff  ought  to  have  made  the  assignee 

a  party ;  by  which  means  she  would  have  gotten  the  mortgage 

deeds,  and  the  Court  would  then  have  decreed  the  assignee  to 

have  paid  the  annuity,  and  the  assignor  to  stand  as  a  security 

for  having  broken  the  trust  (e). 

If  there  be  more  trustees  than  one,  they  must  all  be  parties  All  trustees 

if  amenable  to  the  process  of  the  Court  {/),  It  seems,  however,        ^  parties. 

that  in  some  cases  where  they  are  merely  accounting  parties, 

one  may  be  sued  for  an  account  of  his  own  receipts  and  pay-  Jq  what  cases 

ments,  without  bringing  the  others  before  the  Court  (cr).  one  may  be 
rm.         i_         .11        iM  J       .    .  sued  without 

Thus,  where  a  bill  was  hied  against  the  representative  of  one  the  othen, 

of  several  trustees  who  were  dead,  for  an  account  of  the  re-  °'  ^^^V 

,  ^  ,  .  ,      ,  ,   ,  sentatives. 

ceipts  and  payments  of  his  testator,  who  alone  managed  the 

(b)  3  Atk.llO.  (c)  Burtv.Dennet,2Bro.C.C.226. 

fc)  Harrison tJ.Pryn, Barnard: 324.  (/)  Vin.  Ab.  Party,  B.  68. 

{d)  Richardson  v,  Hulbert,  1  Anst.  (g)  Lady  Selyard  ».  The  Executors 

es,  of  Harris,  1  Eq.  Ca.  Ab.  74. 
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insolvents. 


Personal  re- 
presentatives, 


trust,  without  bringing  the  representatives  of  the  other  trustees 
before  the  Court,  and  an  objection  was  taken  on  that  ground, 
the  objection  was  over-ruled,  because  the  plaintiff  insisted 
only  upon  having  an  account  of  the  receipts  and  disburse- 
ments of  the  trustee,  whose  representative  was  before  the 
Court,  and  not  of  any  joint  receipts  or  transactions  by  him 
with  the  other  trustees.  And  so,  where  a  bill  was  filed  by  a 
creditor  against  the  representatives  of  B.  &  C.  as  two  trustees 
of  estates  conveyed  in  trust  to  pay  debts,  for  an  account  of 
the  produce  of  the  sales  and  payment  of  their  debts,  and  the 
representatives  of  B.  alleged  by  their  answer,  that  not  only 
C.  but  D.  also  were  trustees,  and  that  D.  had  acted  in  the 
trust,  although  they  did  not  know  whether  he  had  received  any 
of  the  produce.  Lord  Kenyon,  M.  R.,  and  afterwards  Lord 
Arden  M.  R.,  held  D.  to  be  an  unnecessary  party.  The 
reporter  of  this  case  adds  a  query,  because  at  the  bar  the  gene- 
ral opinion  was  that  D.'s  representatives  ought  to  have  been 
|)arties,  nor  could  one  creditor  suing,  waive,  on  behalf  of  absent 
.parties  in  joint  interest  with  himself,  the  benefit  or  possible 
benefit  of  any  part  of  the  trust  fund  (A).  This  query  seems 
to  be  in  accordance  with  the  principles  laid  down  in  Wil- 
liams  V.  Williams  {i).  There  is  no  doubt,  however,  that 
where  a  bill  is  against  trustees  guilty  of  a  breach  of  trust,  the 
representatives  of  all  those  trustees  who  were  implicated  in  the 
breach  of  trust,  must  be  parties,  because,  in  the  case  of  a  de- 
cree against  any  of  them,  they  may  have  a  right  to  call  upon 
the  others  to  contribute. 

The  rule  which  requires  the  trustees  of  property  in  litigation 
to  be  brought  before  the  Court,  requires  the  presence  of  the 
committees  of  the  estates  of  idiots  and  lunatics  in  a  suit  against 
the  idiots  or  lunatics  committed  to  their  care  {k) ;  because, 
by  the  g^nt  to  them  of  the  estates  of  such  idiots  or  lunatics, 
they  are  constituted  the  trustees  of  such  estates.  Upon  the 
same  ground,  the  assignees  of  bankrupts  or  insolvents  are  ne- 
cessary parties  to  suits  relating  to  the  property  ot  such  bank- 
rupts or  insolvents. 

For  the  same  reason,  wherever  a  demand  is  sought  to  be 


{h)  Routh  V.  Kinder,  3  Swan. 
144  n  i  from  Lord  Colchester's  MSS. 


(i)  9  Mod.  299. 

{k)  Lord  Hod  24 ;  unfe,  p.  219. 
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vatlsfied  out  of  the  personal  estate  of  a  person  deceased,  it  is  Personal  Re- 
necewary  to  make  the  personal  representative  a  party  to  the  P'**®°^*'^**^*- 


rait.    Thus,  although,  as  we  have  seen,  a  creditor  or  legatee  in  demands 
may  bring  a  bill  against  a  debtor  to  the  testator  s  estate  upon  ^fjj^j'^*^  P*'^"*' 
the  ground  of  collusion  between  him  and  the  executor  (/),  yet 
in  all  cases  of  this  description,  the  personal  representative  must 
be  before  the  Court.   And  so,  where  to  a  bill  for  an  account  of  [q  suits  by 
the  estate  of  a  person  deceased,  and  to  have  the  same  applied  creditors, 
to  satisfy  a  debt  alleged  to  be  due  from  him  to  the  plaintiff, 
the  defendants  pleaded  that  they  were  not  executors  or  admi- 
nistrators of  the  party  whose  estate  was  sought  to  be  charged, 
nor  so  stated  by  the  bill,  and  demurred,  for  that  the  execu- 
tors or  administrators  were  the  proper  parties  to  contest  the 
debt,  who  might  probably  prove  that  it  had   been  dis- 
charged, the  Court  allowed  both  the  plea  and  demurrer,  but 
gave  the  plaintiff  leave  to  amend  his  bill  as  he  might  be 
adrised  (m). 

Upon  the  same  principle,  the  specific  legatee  of  a  term   i,y  spe- 

sningfor  the  term,  must  make  the  executor  a  party,  even  though  cific  legatees. 

it  is  alleged  in  the  bill  that  the  executor  had  assented  to  the  where 

bequest  (n).    Where,  however,  a  bill  was  filed  by  the  rever-  seekrio^w^t 

sioner  against  the  legatee  of  a  term,  praying  that  the  lease  ^side  a  lease 

might  be  declared  void,  and  the  defendant  insisted,  that  if  the  i,fga^/^*^^ 

lease  was  set  aside,  the  plaintiff  ought  to  repay  the  money 

expended  by  the  testator  in  the  improvement  of  the  premises, 

the  executor  of  the  testator,  who  had  assented  to  the  bequest, 

was  not  considered  a  necessary  party  to  the  suit  (o).    And  Where  executor 

where  an  executor  had  been  outlawed,  and  a  witness  proved 

that  he  had  inquired  after  but  could  not  find  him,  it  was 

thouglit  to  be  a  full  answer  to  the  objection,  that  he  was  not 

a  party  to  a  suit  which  had  been  instituted  by  a  creditor  of 

the  deceased  testator  against  the  residuary  legatee  (p). 

The  rule  which  requires  the  executor  to  be  before  the  Court  Executor  rfw- 
in  all  cases  relating  to  the  personal  estate  of  a  testator,  ex- 


rante  mmorB 
ietate. 


(0   Attorney-general  v.  Wynne,  (n)  Moor  v,  Blagrave,  2  Ch.  Ca. 

Mos.  126 ;  vide  ante,  p.  293.  277. 

(m)  Griffith  t?.  Bateroan,  Rep.  t.  (o)  Malpas  v,  Ackland,  3  Ru«$. 

Finch,  334,  vide  acc,  Rumney  v.  273. 

Mead,  ibid.  303 ;  Attorney-general  v.  (p)  Heath  r.  Pcrcival,  1  P.  Wms. 

Twiiden,  ibid.  330.  683. 
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tends  to  an  executor  durante  nnnore  atate,  eren  though  the 
actual  executor  has  attained  twenty-one,  and  has  obtained 
probate  thereon  :  thus,  where  there  has  been  an  executor  du- 
rante minore  (ttate  of  the  daughter  of  a  testator,  and  after 
the  daughter  attained  twenty -one  a  bill  was  brought  against 
her  without  making  the  executor  durante  minore  atate  a 
party,  although  it  was  insisted  that  the  daughter,  being  of 
full  age ,  was  complete  executrix  ab  initioy  and  had  the  whole 
right  of  representation  in  her  ;  yet  it  was  held,  that  the  repre- 
sentative durante  minore  (ttate  was  a  necessary  party,  and 
that  for  want  of  him  the  cause  must  stand  over  (q). 

It  is  to  be  observed,  however,  that  if  in  the  last  case  the 
daughter  had  received  all  the  testator  s  personal  estate  from 
the  hands  of  the  executor  durante  minore  ettate,  upon  an 
account  between  them,  the  objection  for  want  of  parties  would 
have  been  overruled. 

The  personal  representative  required,  is  one  resident  in 
England,  and  where  a  testator  appointed  persons  residing  in 
India  and  Scotland  his  executors,  and  the  will  was  not 
proved  in  England,  but  the  plaintiff,  a  creditor,  filed  a  bill 
against  the  agent  of  the  executors,  to  whom  money  had  been 
remitted,  praying  an  account  and  payment  of  the  money  to 
the  Accountant-general  for  security,  a  demurrer,  because 
no  personal  representative  of  the  testator  resident  within  the 
jurisdiction  of  the  Court  was  a  party,  was  allowed  (r). 

It  is  to  be  observed,  however,  that  where  an  executor  who 
has  proved  a  will  in  India,  afterwards  comes  to  England,  and 
a  suit  is  brought  against  him  for  an  account  of  his  receipts  in 
India,  it  is  not  necessary  that  there  should  be  before  the  Court 
a  personal  representative,  appointed  in  this  country ;  and 
where  A.,  one  of  the  executors  of  B.,  who  died  in  India, 
proved  the  will  there,  and,  having  possessed  assets  in  India, 
died  in  that  country,  upon  which  his  widow,  who  was  his 
executrix,  proved  his  will  in  India,  and  thereby  became  the 
representative,  not  only  of  A.,  but  of  the  original  testator,  B. 
upon  the  widow  coming  to  this  country,  she  was  made  "a 
party  to  a  suit  for  the  administration  of  the  estate  of  B.,  and 


Glass  v.Oxenham,  2  Atk.  121 .  xidt  etiam  Logan  v.  Fairlie,  8  S.  &  S. 
(r)  Lowe  V.  Farlie,  2  Mad.  101  i  284. 
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on  an  objection  being  taken  that  a  personal  representative  of  Personal  Re- 
B.  appointed  by  the  Ecclesiastical  Court  here  ought  also  to  ^  presentauve*^ 
be  a  party y  the  objection  was  overruled  {$), 

It  seems,  that  where  an  administration  is  disputed  in  the  Where  admi- 
Ecclesiastical  Court,  the  Court  of  Chancery  will  entertain  a  SuJ^ild"  " 
suit  for  a  receiver  to  protect  the  property  till  the  question 
in  the  Ecclesiastical  Court  is  decided,  although  an  admi- 
nistration pendente  lite  might  be  obtained  in  the  Ecclesias- 
tical Court  (/).    In  such  cases  the  rule  requiring  a  repre- 
sentative to  be  before  the  Court,  must  be  dispensed  with,  there 
being  no  person  sustaining  that  character  in  existence.    And  Par^  entitled 
where  a  party  entitled  to  administer  refuses  to  take  out  admi-  refusing^to^ 
nistration  himself,  and  prevents  any  one  else  from  doing  so,  so. 
he  will  not  be  allowed  to  object  to  a  suit  being  proceeded  with, 
because  a  personal  representative  is  not  before  the  Court.  Thus 
in  D*aranda  v.  Whit  ting  ham  {u)^  where  the  heir  of  an  obligor 
demurred  to  a  bill  by  the  obligee  because  the  administrator  of  the 
obligor  was  not  a  party,  the  demurrer  was  overruled,  because 
it  appeared  that  he  would  not  administer  himself,  and  had  op- 
posed the  plaintiff  in  taking  out  administration  as  the  principal 
creditor ;  and  in  a  case  where  the  person  entitled  by  law  to 
administration  did  not  take  it  out,  but  acted  as  if  she  had, 
receiving  and  paying  away  the  intestate's  property,  an  objec- 
tion for  want  of  parties,  on  the  ground  that  there  was  no  admi- 
nistrator before  the  Court,  was  overruled  (w), 

"Where  there  are  several  executors  or  administrators,  they  All  Executors, 
must  all  be  made  parties,  even  though  one  of  them  be  an  in- 
fant (x)  ;  but  this  rule  may  be  dispensed  with,  if  any  of  them  Seen*  where 
are  not  amenable  to  the  process  of  the  Court  (y),  or  if  they  co^ntem^tor 
have  stood  out  process  to  a  sequestration ;  and  if  an  executor  where  they  have 
has  not  administered  he  need  not  be  a  party  (2).    Thus,  where  P'oved. 
there  were  four  executors,  one  of  whom  alone  proved  and 
acted,  and  a  bill  was  brought  against  that  one,  and  he  in  his 
answer  confessed  that  he  had  alone  proved  the  will  and  acted 

(s)  Anderson  v.  Gaunter,  2  M.  &  (u)  Mos.  84. 

K.  76S.  For  the  method  of  obtaining  {w)  Cleland  v.  Cleland,  Prec.  Ch. 

limited  or  special  administration  where  64. 

the  executor  b  abroad,  vide  ante,  (x)  Scurry  v,  Morse,  9  Mod.  89 ; 

p.  294.  Ofiey  v.  Jenny,  3  Ch.  Rep.  92. 

(e)  Atkinson  v,  Henshaw,  2  V.  &  (y)  Cowslad  v.  Cely,  Prec.  Ch.  83. 

B.  85    Ball  V.  Oliver,  ibid.  96.  {t)  Went.  Off.  Ex.  95. 
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in  the  executorship,  and  that  the  others  never  intermeddled 
therein,  it  was  said  to  be  good  (a).  In  that  case,  however,  if 
the  executor  who  had  proved  had  died,  it  would  not  have  been 
sufficient  to  have  brought  his  executor  before  the  Court,  because 
he  would  not  have  represented  the  original  testator ;  the  otlier 
executors  would  still  have  had  the  right  to  prove,  even  though 
they  had  renounced  probate  (^).  The  record,  therefore,  would 
not  have  been  complete  without  a  new  representative  of  the 
original  testator. 

Wherever  an  executor  has  actually  administered,  he  must  be 
made  a  party  to  a  suit,  although  he  has  released  and  dis- 
claimed (c).  But  where  a  plaintiff  filed  a  bill  against  one  of 
two  executors,  and  alleged  in  his  bill  that  he  knew  not  who 
was  the  other  executor,  and  prayed  that  the  defendant  might 
discover  who  he  was  and  where  he  lived,  a  demurrer  for  want 
of  parties  was  overruled  (rf).  And  in  the  case  before  referred 
to,  where  one  of  two  joint  executors  was  abroad,  an  account 
was  decreed  of  his  own  receipts  and  payments  (e). 

The  rule  requiring  all  the  personal  representatives  of  a  de- 
ceased person  to  be  before  the  Court,  requires  that  where 
some  of  them  are  dead,  and  a  complete  account  is  sought, 
the  representatives  of  those  who  are  deceased  should  be  before 
the  Court,  unless  the  plaintiff  waives  the  account  of  the  estate 
of  the  deceased  representative,  which  however  he  is  not  enti- 
tled to  do,  where  a  defendant  is  interested  in  having  it  taken, 
as  where  a  legacy  is  sought  to  be  raised  against  the  real  estate, 
in  which  case  the  heir  is  entitled  to  call  for  a  complete  ac- 
count of  the  personal  estate,  and  to  have  it  applied  in  case  of 
the  inheritance  (f). 

If  a  bill  is  filed  against  a  married  woman,  who  is  an  execu- 
trix or  administratrix,  her  husband  must  also  be  a  party,  un- 
less he  lhas  abjured  the  realm (^).  In  Taylor  v.  Allen(h)^ 
however.  Lord  Hardwicke  granted  an  injunction  to  restrain 
a  wife,  executrix,  from  getting  in  the  assets,  her  husband 


(a)  Brown  v.  Pitman,  Gilb.  Eq.  R. 
76 ;  16  Vin.  Ab.  tit.  Parlies,  B.  PI. 
10. 

(6)  Arnold  v.Blencowe,  1  Cox.426. 
(r)  Smithly  t).  Shuton,  1  Vern.  31. 
{d)  BoyvT  V,  Covert,  1  Vern.  95. 


(«)  Cowslad  V.  Cely,  Prec.  in 
Ch.  83. 

(f)  Williams  v.  Williams,  9  Mod. 
299. 

{g  )  Lord  Red.  30. 
{h)  2  Alk.  213. 
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being  in  the  West  Indies,  and  not  amenable  to  the  process  of   Fenooal  Re- 
the  Court,  on  the  ground,  that  if  she  wasted  the  assets,  or  re-    pre»g°tative«.  ^ 
fused  to  pay,  a  creditor  could  have  no  remedy,  inasmuch  as 
her  husband  must  be  joined  as  a  party  to  the  suit  against  her. 

In  Bunyan  v.  Mortimer  (i),  where  a  bill  had  been  filed  Where  husband 
against  a  husband  and  wife,  in  respect  of  a  demand  against  the  "  abroad, 
wife  as  executrix,  and  the  husband,  who  was  a  bankrupt,  after 
having  appeared  for  himself  and  his  wife,  went  abroad ;  where- 
upon an  attachment  had  been  issued  against  him  for  want  of  an 
answer;  upon  a  motion  for  leave  to  issue  an  attachment 
against  the  wife  for  not  answering,  the  Vice-Chancellor,  Sir 
J.  Leach,  said,  that  the  proper  course  was,  first  to  move  that 
the  wife  may  answer  separately,  and  that  notice  of  that  motion 
must  be  given  to  the  wife. 

In  a  case  before  Lord  Thurlow,  where  a  bill  had  been  filed  Co-executor  not 

for  an  account  of  the  testator's  estate,  and  it  was  objected  *  P^^y»  ordered 

to  account  in 

that  one  of  the  executors  was  not  a  party ;  he  was  ordered  to  decree, 
be  introduced  into  the  decree  then  made,  as  a  party,  and  de- 
creed to  account  before  the  Master,  without  putting  off  the 
cauBe  to  add  parties  (7  ). 

In  Kilby  v.  Stanton  (k),  two  executors  were  appointed,  one  Injunction 

proved  and  the  other  declined  to  act,  an  action  was  commenced  *8^°*^  several 

executors  dis- 

by  the  acting  executor  against  the  debtor  to  the  testator ;  and  solved  on  appli- 

the  rule  of  law  requiring  all  the  executors  to  join,  the  action  ^^^^^^ 

was  brought  in  the  name  of  both  executors.    On  a  bill  filed 

by  the  debtor,  he  obtained  the  common  injunction  for  want  of 

an  answer,  which  went  of  course  against  both  the  plaintiffs 

at  law.    The  acting  executor  subsequently  put  in  an  answer, 

and  on  an  affidavit  that  the  other  executor,  who  resided  abroad, 

refused  to  act,  or  to  put  in  any  answer,  the  Court  granted  an 

order  nisi  to  dissolve  the  injunction. 

It  seems  that  where  a  power  of  sale  is  given,  by  a  will,  to  As  to  the  effect 

executors,  and  they  renounce  probate,  they  will  not  be  con-  executors  re- 
.  ,      ,  .  ,        .       1  ,  nouncing  where 

sidered  necessary  parties  to  the  suit;  thus,  where  a  testator  there  is  a  power 

had  devised  that  his  executors  should  sell  his  land,  and  be  pos-  of  *^«« 

sessed  of  the  money  arising  from  the  sale  upon  certain  trusts 


(0  Alad.  &  Geld.  278.  It  is  presumed  that  he  appeared,  and 

(J)  Pitt  V,  Brewster,  1  Dick.  37.   consented  to  this  oider. 

(/c)  2  Young  &  J.  75. 
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mentioned  in  his  will,  and  made  B.  and  C.  his  executors,  who 
renounced ;  whereupon  administration,  with  the  will  annexed, 
was  granted  to  one  of  the  plaintiffs,  upon  a  bill  brought  by 
the  cestui  qui  trust  of  the  purchase-money,  under  the  will, 
against  the  heir  to  compel  him  to  join  in  a  sale  of  the  lands  ; 
it  was  objected  that  there  wanted  parties,  in  regard  that  the 
executors  ought  to  have  been  made  defendants,  for  notwith- 
standing they  had  renounced,  yet  the  power  of  sale  continued 
in  them,  and  the  objection  was  overruled,  there  being  only  a 
power  and  no  estate  devised  to  them  (/). 

It  should  be  noticed,  that  a  query  has  been  added  to  the 
decision  upon  this  point  by  the  reporter,  and  the  doubt  sug- 
gested appears  to  be  justified  by  the  opinion  expressed  both  by 
Sir  Edward  Sugden  and  Mr.  Preston,  viz.,  that  where  a  power 
is  given  to  executors  they  may  exercise  it,  although  they 
renounce  probate  to  the  will  (m).  It  is  to  be  observed,  how- 
ever, that  in  the  case  of  Keates  v.  Burton  (n),  referred  to  by 
Sir  Edward  Sugden  (which  was  a  case  of  a  power  given  by  a 
testator  to  his  trustees  and  executors,  one  of  whom  died,  and 
the  other  renounced).  Sir  William  Grant  remarked,  **  that  the 
power  is  given  to  the  executors,  but  they  have  not  exercised 
it,  and  they  have  renounced  the  only  character  in  which  it 
was  competent  to  them  to  exercise  it"  (o). 

It  is  right  in  this  place  to  recal  the  attention  of  the  reader 
to  the  rule  which  has  been  before  noticed,  that  the  executor 
or  administrator  of  a  deceased  person,  is  the  person  constituted 
by  law  to  represent  the  personal  property  of  that  person,  and 
to  answer  all  demands  upon  it ;  and  that,  therefore,  where  the 
object  of  a  suit  is  to  charge  such  personal  estate  with  a  de- 
mand, it  is  sufl&cient  to  bring  the  executor  or  administrator 
before  the  Court  {p) ;  thus  it  has  been  held,  that  in  a  bill  to 
be  relieved  touching  a  lease  for  years,  or  other  personal  duty 
against  executors,  though  the  executors  be  executors  in  trust, 
yet  it  is  not  necessary  to  make  the  cestui  qui  trusts  or  the 
residuary  legatees  parties  (q).    And  where  a  bill  was  filed  by 


(/)  Yates  V.  Compton,  2  P.  Wms. 
d08. 

(w)  Sugden  on  Powers,  174,  4th 
«d. ;  3  Prest.  on  Abst.,  264. 
(n)  14  Ves.  434. 


(o)  Vide  1  Williams  on  Executors, 
156. 

(p)  Lord  Red.  135. 
(9)  Anon.  1  Vem.  261 ;  1  Eq.Ca. 
Ab.73,  1>1.  13. 
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cieditora  against  an  executor  withoot  making  the  residaary  Pereonti  lU- 
legatee  a  party,  Lord  Loughborough,  though  he  at  first  thought  . 
that  the  legatee  ought  to  have  been  a  party,  eventually  made 
the  decree  without  him,  observing  that  it  was  an  anomalous 
case  in  a  Court  of  Equity,  where  all  parties  who  are  interested 
are  to  be  before  the  Court  (r).  And  so  where  a  bill  was  filed 
against  an  executor,  to  compel  the  transfer  of  a  sum  of  stock 
belonging  to  his  testatrix,  and  the  executor,  by  his  answer, 
stated  that  the  residuary  legatees  claimed  the  stock,  the  ob- 
jection for  want  of  parties  was  held  to  be  untenable  (s). 

In  like  manner,  where  a  testator  gave  different  legacies  to  Pecuniary 
three,  and  they  were  to  abate  or  increase  according  as  the  per- 
Bonal  estate  fell  short  or  exceeded ;  in  a  bill  against  the  exe- 
cator  by  one  legatee,  the  executor  pleaded  that  the  other 
legatees  ought  to  be  parties,  because  the  account  made  with 
the  plaintiff  would  not  conclude  them,  and  he  should  be  put  to 
several  accounts,  and  double  proof  and  charge,  the  plea  was 
OTerruled(0-  seems,  however,  that  where  a  person  has  a  Persons  haviog 
specific  lien  upon  the  property  in  dispute,  he  must  be  brought  ^^^^ 
before  the  Court ;  and  upon  this  ground  it  was  held,  that  as  the 
specific  devisee  of  a  mortgage  could  not  be  bound  by  an  account 
between  the  mortgagor  and  the  representatives  of  the  mort- 
gagee his  testator,  he  must  be  a  party  to  a  bill  to  redeem  by 
mortgagor  (u).  And  so  where  a  husband  had  specifically 
disposed  of  his  wife's  paraphernalia  to  other  persons,  on 
a  bill  by  the  wife  against  the  executor  for  a  delivery  of 
them  to  her,  the  specific  legatees  were  considered  necessary 
parties  (x). 

The  assignees  of  a  bankrupt  or  insolvent  debtor  are  also,  as  Creditors  of  a 

has  been  before  stated,  the  proper  parties  to  represent  the  bankrupt  or 

,       ,     ,     ,  .      ,  insolvent 

estates  vested  in  them  under  the  bankruptcy  or  msolvency,  not  necessary. 

and  therefore,  in  all  cases  where  claims  are  sought  to  be  es- 
tablished against  the  estates  of  a  bankrupt  or  an  insolvent 
debtor,  it  is  necessary  to  bring  only  the  assignees  before  the 

(r)  Lawson  V.  Barker,  lBro.303;       (u)  Langley  v.  Earl  of  Oxford, 

Lo\'e  o.  Jacomb,  ibid.  Amb.  17.    Sed  vide  Mr.  Serjeant 

(i)  Brown  v.  Dowthwaite,  I  Mad.  Hill's  note  of  this  case,  in  Mr.  Blunt's 

447.  edition  of  Ambler,  Appendix  C. 

(t)  Haycock  v.  Haycock,  2  Ch.  Ca.  (x)  Northey  ©.  Noi  they,  2  Atk.  77, 
124. 
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redemption. 


Court,  and  the  bankrupts  or  insolvents  themselves,  or  their 
creditors,  are  unnecessary  parties  (y).  Thus  it  has  been  held, 
that  a  bankrupt  is  not  a  necessary  party  to  a  bill  of  foreclosure 
against  his  assignees  (z),  and  Sir  John  Leach,  M.R.,  when 
he  was  Vice-Chancellor,  allowed  a  demurrer,  put  in  by  a 
bankrupt  who  was  made  a  party  to  a  bill  of  foreclosure  against 
his  assignees,  even  though  there  had  been  no  bargain  and  sale 
executed  by  the  commissioners  (a).  It  is  to  be  observed,  how- 
ever, that  where  fraud  and  collusion  are  charged  between  the 
bankrupt  and  his  assignees,  the  bankrupt  may  be  made  a  party, 
and  he  cannot  demur,  although  relief  be  prayed  against  him. 
Thus,  where  a  creditor,  having  obtained  execution  against  the 
effects  of  his  debtor,  filed  a  bill  against  the  debtor,  against 
whom  a  commission  of  bankrupt  had  issued,  and  the  persons 
claiming  as  assignees  under  the  commission,  charging  that  the 
commission  was  a  contrivance  to  defeat  the  plaintiff's  execu- 
tion, and  that  the  debtor  having,  by  pennission  of  the  plaintiff, 
possessed  part  of  the  goods  which  had  been  taken  in  execution 
for  the  purpose  of  sale,  instead  of  paying  the  produce  to  the 
plaintiff,  had  paid  it  to  his  assignees,  a  denmrrer  by  the  alleged 
bankrupt,  because  he  had  no  interest  and  might  be  examined  as 
a  witness,  was  overruled  (5). 

Subject  to  the  above  exceptions,  and  to  the  rules  hereafter 
referred  to  with  regard  to  real  estates,  the  rule  is,  that  all 
cestui  qui  trusts  are  necessary  parties  to  suits  against  their 
trustees,  by  which  their  rights  are  likely  to  be  affected. 
Thus,  on  a  bill  for  redemption,  the  defendant  in  his  answer 
set  forth  that  he  was  a  trustee  for  A.,  it  was  objected  to  the 
plaintiff  at  the  hearing,  that  the  cestui  qui  trust  should  have 
been  made  a  party,  and  because  it  was  disclosed  in  the  answer, 
and  he  might  have  amended,  the  bill  was  dismissed  (c).  And 
so  in  a  bill  against  the  heir  of  a  mortgagee  to  redeem,  the  per- 
sonal representative  must  be  a  party,  because  he  is  the  person 
entitled  to  the  mortgage-money,  and  the  heir  is  only  a  trustee 
of  the  legal  estate  for  him. 


(y)  Collet  V.  Wollaston,  3  Bro. 
C.C.228. 

(s)  Adams  v.  Holberte,  Har.  Ch. 
P.  SO;  Bainbridge  r.  Piohorn,  1 
Buck.  135. 


(a)  Lloyd  r.  Lander,  6  Mad. 288. 

(b)  King  V.  Martin,  2  Ves.  J.  641, 
cited  Lord  Red.  132. 

(c)  Whistler  v.  Webb,  Bunb.  63. 
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In  some  cases,  however,  where  the  cestui  qui  trusts  are  very  Cettuipii  tnuu, 

numerous,  the  necessity  of  bringing  them  all  before  the  Court  whg^e  very 

has  been  dispensed  with.  Thus,  whereupon  a  bill  brought  against  namerous,  may 

an  assignee  of  a  lease  to  compel  him  to  pay  the  rent,  and  per-  ^^Jl*^*'"*** 

fbnn  the  covenants,  it  appeared  that  the  assignment  was 

npon  tnist  for  such  as  should  buy  the  shares,  the  whole  being 

dirided  into  900  shares,  and  an  objection  was  taken  because 

the  shareholders  were  not  parties ;  the  objection  was  over- 

niled,  as  the  assignees  by  dividing  the  shares,  had  made  it 

impracticable  to  have  them  all  before  the  Court  (d).    Upon  In  suite  aninst 

the  same  crround,  the  trustees  of  real  estates,  for  payment  of  real 
o         '  >       r  J  estates  for  pay- 

debts  or  legacies,  are  considered  sufficient  to  defend  a  suit,  meat  of  debts. 

without  bringing  before  the  Court  the  creditors  or  legatees  for 

whom  they  are  trustees  (e).' 

This  exception  to  the  general  rule  will  not,  however,  apply  j^cfuin  cases  of 

to  cases  where  a  mortgagee  seeks  to  foreclose  the  equity  of  foreclosure  of 

,       .       ^  ,.1  1.  ,  estates  con- 

redemption  of  estates  which  are  subject  to  such  trusts  ;  vcyed  to  tms- 

thoSy  where  the  equity  of  redemption  of  an  estate  mortgaged 
in  fee  had  been  conveyed  t^  trustees,  upon  trust,  to  sell  and 
pay  off  incumbrances,  and  to  divide  the  surplus  amongst  per- 
sons specified  in  the  deed,  it  was  held  that  the  cestui  qui 
trusts  were  necessary  parties  (J*),  although  his  Honor  appears 
to  have  been  of  opinion  that  a  suit  for  a  sale  miglit  have 
been  maintained  without  tliem,  as  there  was  a  declaration  in 
the  deed,  that  the  receipt  of  the  trustees  should  be  a  sufficient  Effect  of  clause 

dischanre  to  the  purchaser,  wliich  his  Honor  considered  as  a  making  receipts 
,    ,      .        ,      .  /.It  i»  1  of  trustees  dis. 

declaration,  that  m  case  of  a  sale  the  presence  of  the  parties  charge*. 

beneficially  interested  shall  not  be  necessary ;  and  there  ap- 
pears no  doubt,  that  under  such  a  deed,  without  a  clause  of 
that  nature,  the  cestui  qui  trusts  of  the  purchase -money  must 
be  parties  to  a  bill  for  the  specific  performance  of  a  contract 
for  the  sale  by  the  trustees  (g).    And  in  a  case  in  the  Court  Persons  in- 
of  Exchequer,  where  there  was  a  devise  to  trustees  to  sell,  pi^g^^t^"  ^^jl 
and,  after  payment  of  debts  and  legacies,  to  divide  the  surplus  mentof  deSts^ 
amongst  several  persons,  and  a  bill  was  filed  by  a  person  inte-  legacies. 

(d)  City  of  r^ndon,  V.  Richmond,  (/)  Vide  efuim  Osboura  v.  Fal- 

2  Vem.421.    N.B,  In  that  case  the  lows,  1  R.&  M.741. 

original  lessee  was  considered  a  ne-  (g)  ('alverley  v.  Phelp,  Mad.  Ac 

cessary  party.  Geld,  231. 

(«)  Lord  Red.  142  antB. 
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rested  in  the  Burplus,  to  have  his  share  paid  to  him,  it  was 
held,  that  all  the  persons  interested  in  the  fund  must  be  par- 
ties, although  the  estates  had  been  sold  before  the  bill  was 
filed  {h).  It  is,  however,  to  be  observed,  that  to  a  suit  for 
the  execution  of  a  trust  by  or  against  those  claiming  the 
ultimate  benefit  of  such  trust,  after  the  satisfaction  of  prior 
charges,  it  is  not  necessary  to  bring  before  the  Court  the 
persons  claiming  the  benefit  of  such  prior  charges;  and, 
therefore,  to  a  bill  for  application  of  a  surplus,  after  pay- 
ment of  debts  and  legacies,  or  other  incumbrances,  the  cre- 
ditors, legatees,  or  other  incumbrancers,  need  not  be  made 
parties.  And  persons  having  demands  prior  to  the  creation 
of  such  a  trust,  may  enforce  these  demands  against  the 
trustees,  without  bringing  before  the  Court  the  persons  inte- 
rested under  the  trust,  if  the  absolute  disposition  of  the  pro- 
perty is  vested  in  the  trustees.  But  if  the  trustees  have  no 
such  power  of  disposition,  as  in  the  case  of  trustees  to  convey 
to  certain  uses,  the  persons  claiming  the  benefit  of  the  trust 
must  also  be  parties.  Persons  having  specific  chaiges  on  the 
trust  property  are  also  necessary  parties ;  but  this  will  not 
extend  to  a  general  trust  for  creditors  or  others,  whose  de- 
mands are  not  specified  in  the  creation  of  the  trust,  as  their 
number,  as  well  as  the  difficulty  of  ascertaining  who  may 
answer  a  general  description,  might  greatly  embarrass  a  prior 
claim  against  a  trust  property  (i). 

Where,  however,  the  demands  and  names  of  the  creditors, 
although  not  actually  specified  at  the  time  of  the  creation  of 
the  trust,  are  subsequently  ascertained  by  their  signing  a 
schedule  to  the  conveyance,  they  will  become  necessary  par- 
ties, thus  where  a  plaintiff  claiming  an  annuity  charged  upon 
an  estate  which  had  subsequently  been  demised  to  trustees  for 
the  benefit  of  such  of  the  grantee*s  creditors  as  should  execute 
the  conveyance,  filed  a  bill,  against  the  grantor  and  the  trus- 
tees, and  one  of  the  creditors  who  had  executed  the  deed,  and 
who  had  obtained  a  decree  in  an  original  suit,  instituted  by 
him  on  behalf  of  himself  and  all  other  the  creditors  under  the 
trust-deed,  praying  an  account  of  what  was  due  to  him,  and 


(h)  Faithful  V.  Hunt,  8  Anst.  761.  (t)  Lord  Red.  149. 
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that  the  priorities  of  himself  and  the  other  creditors  might  he  Cestui  ^itruttt. 
ascertained,  and  that  he  might  redeem  the  securities  which 
were  prior  to  his  own,  and  have  the  henefit  of  the  decree  as  to 
that  part  of  his  demand  for  which  he  should  not  he  entitled 
to  priority  over  the  trust-deed ;  it  was  held  by  the  Vice- 
Chancellor,  that  all  the  creditors  who  had  executed  the  trust- 
deed  were  necessary  parties  ;  and  that,  as  it  was  stated  in  the 
hill  that  several  of  the  creditors  had  executed  the  deed,  and 
only  one  was  made  a  party,  the  defect  appeared  sufficiently  on 
the  face  of  the  bill  to  entitle  the  defendant  to  take  advantage 
of  it  by  demurrer  (k). 

Where  the  money  secured  by  a  mortgage  is  subject  to  a  All  persons 

tnut,  a  mortgagor,  or  any  person  claiming  under  him,  seeking  ioieroted  »n 

moD6y  secured 

lo  redeem  the  mortgage,  must  make  all  persons  claiming  an  by  mortgage, 
interest  in  the  mortgage  money  parties  to  the  suit.  Thus, 
where  it  appeared  that  the  parties  against  whom  the  redemp- 
tion waA  prayed  were  trustees  for  a  woman  and  her  children,  the 
Lord  Chief  Baron  held,  that  the  cestui  qui  trusts  were  necessary 
parties  to  the  suit ;  although  under  the  peculiar  circumstances 
of  the  case,  and  to  avoid  delay  and  expense,  he  recommended 
that  a  petition  should  be  presented  on  their  behalf,  praying  that 
their  interests  might  be  protected,  and  directed  the  cause  to 
stand  over  for  that  purpose  (/).    And  in  general  it  may  be  laid 
down  as  a  rule,  that  there  can  be  no  foreclosure  nor  redemption 
unless  all  the  parties  entitled  to  the  mortgage  money  are  before 
the  Court  (m).   Therefore,  where  a  mortgagee  had  assigned  the  Assignment  by 
mortgage  upon  certain  trusts  for  the  benefit  of  his  family,  the 
mortgagee,  the  trustees,  and  tlie  cestui  qui  trusts,  were  con-  family, 
sidered  necessary  parties  to  a  bill  to  redeem  (n).  And  so  where  Ctituiijui  trum 
a  mortgage  term  had  been  bequeathed  to  trustees,  upon  trust,  to  "Accessary, 
sell  and  apply  the  produce  among  the  testator*s  twelve  children 
and  a  grandchild  nominatim ;  it  was  held,  that  all  the  cestui  qui 
trustSj  interested  in  the  produce  of  the  term,  were  necessary 
parties,  although  they  were  numerous,  and  the  property  small, 

(k)  Newton  v.  Earl  of  Egmont,      (m)  Palmer  v,  £arl  of  Carlisle,  I 

4  Sim.  574  ;  vide  etiam  5  Sim.  130,  S.  &  S.  423. 

S.  C,  S.P.  (n)  VVetherell  v,  ColUns,  3  Mad. 

(0  Drew  V,  Harman,  6  Price  819.  265. 
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Cestui  qui  trutts,  and  although  the  tnistees  had  power  to  give  a  discharge  to 
purchasers  (o). 

Secii«  where  the      But  where  a  mortgagee,  who  has  a  plain  redeemable  inte- 

^*§?™puT)ose  makes  several  conveyances  upon  trust,  in  order  to  entangle 

of  entaogliDg     the  affair,  and  to  render  it  difficult  for  a  mortgagor,  or  his 

the  will.  representatives,  to  redeem,  there  it  is  not  necessary  that  the 

plaintiff  should  trace  out  all  the  persons  who  have  an  interest  in 

First  tenant  in    such  trust ,  to  make  them  parties :  the  persons  having  the  legal 

tail  under  con-  estate,  however,  must  be  before  the  Court,  and  where  a  mort- 
veyance  oy  . 

mortgagee.        ^^^^      fee  has  made  an  absolute  conveyance  with  several 
limitations  and  remainders  over,  the  decree  cannot  be  complete 
without  bringing  before  the  Court,  at  least  the  first  tenant  in 
Costs  of  entui     tail,  and  those  having  intermediate  estates  (p).   It  seems  that 
to  redeon."        where  a  mortgage  is  forfeited,  and  the  mortgagee  exercises 
the  legal  rights  he  has  acquired  by  disposing  of,  or  encumbering 
the  estate,  and  the  mortgagor  comes  for  the  redemption,  which  a 
Court  of  Equity  gives  him,  it  must  be  upon  the  terms  of  in- 
demnifying the  mortgagee  from  all  costs  arising  out  of  his 
legal  acts  ;  upon  this  principle.  Sir  John  Leach,  in  the  case  of 
Wetherell  v.  Collins^  above  referred  to,  ordered  the  mortgagor 
to  pay  the  costs  of  the  trustees,  and  cestui  qui  trusty  who 
were  necessarily  brought  before  the  Court  in  consequence  of 
the  assignment  of  the  mortgagee. 
Mortgagee  not        It  seems  formerly  to  have  been  considered  necessary,  that 
moi^ge  has^'*  a  mortgagee,  who  had  assigned  his  mortgage,  should  be  made 
been  assigned,    a  party  to  a  bill  of  redemption  (^),  but  the  law  upon  the  point 
appears  now  to  be  otherwise ;  and  it  has  been  determined,  that 
where  th  ere  has  been  an  assignment,  even  though  it  was  made 
without  the  previous  authority  of  the  mortgagor,  or  his  declara- 
tion, that  so  much  is  due,  the  assignee  is  the  only  necessary 
party  (r) ;  for  whatsoever  the  assignee  pays  without  the  inter- 
vention of  the  mortgagor,  he  can  claim  nothing  under  the 
assignment  but  what  is  actually  due  between  the  mortgagor 
and  mortgagee  (5).     Where  a  mortgagor  is  a  party  to  an  as- 
signment of  a  mortgage  by  the  mortgagee,  then  it  is  in  fact  a 

(0)  Osboam  V.  Fallows,  1  R.  &  M.  Ab.  594.  Ph  3. 
741.  (r)  Chambers  v,  Goldwin,  9  Vcs, 

(p)  Yates  V,  Hamblv,  2  Atk.  238.  269. 
(f )  Anon,  in  the  Duchy,  2  Ex  Ca.       («)  Ibid.  2G5. 
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new  mortgage  between  the  mortgagor  and  Ihe  assignee,  and  Cestui  qui  trusts, 
of  course  the  original  mortgagee  is  not  a  necessary  party  to  a 
billy  to  redeem  a  mortgagor,  however,  cannot  be  bound  by  any 
transaction  which  may  take  place  between  a  mortgagee  and 
his  assignee  without  his  privity  ;  if  therefore,  the  mortgagee, 
befi»re  assignment,  has  been  in  possession,  and  has  received 
mora  on  account  of  the  rents  and  profits  than  the  principal  and 
interest  due  upon  the  mortgage,  and  a  bill  is  filed  by  the  mort- 
gagor against  the  assignee  to  have  an  account  of  the  overplus,   bat  may 

he  may  make  the  mortgagee  a  party  to  the  bill,  because  he  is  i^iE^u  *t?w  ^ 

clearly  accountable  for  the  surplus  rents  and  profits  received  by  rents  received 

himself.  But  upon  the  principles  laid  down  by  Lord  Eldon,  in  l»i>^lf* 

the  preceding  case  (0>  it  would  seem,  that  even  in  that  case  the 

assignee  only  would  be  sufficient,  because,  having  contracted  to 

stand  in  the  place  of  the  original  mortgagee,  he  has  rendered 

himself  liable  to  have  the  account  taken  from  beginning  to  end, 

and  must  be  answerable  for  the  result.  From  the  same  case  it  Mesne  assignees 

appears,  that  although  there  may  have  been  twenty  mesne  as-  necessary. 

signments,  the  person  to  whom  the  last  has  been  made  is  the 

only  necessary  party  to  the  redemption  (u). 

Where,  however,  there  are  several  derivative  mortgages,  if  Derivative 
the  mortgagor  seeks  to  redeem  the  first,  he  must  make  all  "norigagees. 
the  subsequent  mortgagees  parties,  because  they  are  all  inte- 
rested in  the  account  (x). 

The  rule  which  requires  that  all  cestui  qui  trusts  should  be  Persons  entitled 
before  the  Court  in  suits  relating  to  trust  property,  applies  to 
resulting  trusts  as  well  as  others.  Thus,  where  there  is  a 
grant  or  devise  of  a  real  estate,  either  by  deed  or  will,  and 
the  whole  equitable  interest  is  not  thereby  granted  or  devised, 
there  will  be  a  resulting  trust  for  the  grantor  or  his  heir ;  and 
in  such  case  it  will  be  necessary,  in  a  suit  relating  to  that 
estate,  to  bring  the  grantor  or  his  heir  before  the  Court. 

Upon  this  principle  it  has  been  held,  that  in  cases  of  chari-  Heir  of  grantor 
ties,  where  a  private  founder  has  appointed  no  visitor,  his  heir-  J^^J/cfjJj^fJg**"' 
at-law  is  considered  a  necessary  party  to  an  information  for  the 
regulation  of  the  charity,  because  in  such  case  the  heir-at-law 

0)  Chambers  t».  Goldwin,  9  Ves.      (i)  Hobart  v.  Abbot,  2  P.  Wms. 
268,  269.  613,  ante,  p.  287. 

(u)  Ibid. 
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Of  necessary  Parties  to  a  Suit : 


Owner  of  the 
Inheritance. 


Owner  of  inhe- 
ritance ; 


a  necessai^ 
party  in  bills 
by  specialty 
creditors. 

but  not  to  re- 
cover arrear  of 
an  annuity. 


In  suits  to 
establish  a 
custom } 


or  a  modus. 


of  a  private  founder  is  considered  as  the  visitor.  But  in 
a  case  of  this  description,  the  Court  refused  to  dismiss  the  in* 
formation  because  of  liis  absence,  and  directed  an  inquiry  for 
him  to  be  made  by  the  master  (y)  ;  and  so  in  the  case  of  a  cha- 
rity, wherever  it  is  doubtful  whether  the  heir  is  disinherited  or 
not,  he  must  be  a  party  (z). 

Wherever  a  real  estate  is  to  be  recovered,  or  a  right  is  souglit 
to  be  established,  or  a  charge  raised  against  real  estate,  it  is 
necessary  that  the  person  or  persons  entitled  to  the  inheri- 
tance, should  be  before  the  Court.  Upon  this  principle  it  is, 
that  in  a  bill  by  a  specialty  creditor,  to  obtain  payment  of  his 
demand  out  of  the  real  estate  of  his  debtor,  the  heir,  as  well 
as  the  executor,  is  a  necessary  party.  Where,  however,  the 
arrears  of  an  annuity,  charged  upon  real  estates,  are  sought  to 
be  recovered,  if  the  arrears  are  such  only  as  were  due  in  the 
lifetime  of  the  ancestor,  it  will  be  sufficient  to  make  his  perso- 
nal representative  a  party,  but  for  any  arrears  after  his  death, 
the  heir  must  be  a  party  (a). 

The  same  rule  applies  to  all  cases  where  the  jurisdiction  is 
drawn  from  the  Courts  of  Common  Law,  in  order  to  establish 
a  right  against  a  person  having  a  limited  estate  in  land 
or  other  hereditaments ;  and  it  is  in  such  cases  always  held 
necessary  to  have  the  owner  of  the  inheritance  before  the 
Court.  Thus,  where  a  bill  was  filed  to  establish  a  custom 
whereby  the  owners  and  occupiers  of  certain  lands  were  ob- 
liged to  keep  a  bull  and  a  boar  for  the  use  of  the  inhabitants 
of  the  parish,  it  was  held  that  a  custom  which  binds  the 
inheritance  of  lands  can  never  be  established  in  a  Court 
of  Equity  unless  the  owners  of  the  inheritance  are  parties, 
and  that  the  master  and  fellows  of  Queen's  College,  who  were 
the  owners,  ought  to  have  been  there  (6).  And  so,  where 
a  man  prefers  a  bill  to  establish  a  modus  against  a  lessee 
of  an  impropriator,  he  must  make  the  owner  of  the  impro- 
priation a  party;  for  this  Court  will  not  bind  the  inhe- 
ritance of  any  person,  unless  such  person  is  a  party  (e). 


(t/)  Attorney-general  r.  Gaunt,  3 
Swan.  148  n. 

(j)  Attorney-general  v.  Green, 
2Bro.  C.C.  405. 


(a)  Weston  v.  Bowes,  0  Mod.  300. 
(bS  Spendler  v.  Potter,  Bunb.  181. 
(c)  Glanvil  v.  Trelawney,  Bunb. 
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Upon  the  same  principle,  where  a  bill  is  filed  to  establish  a    Owner  of  the 
•  ,    .     .    1  Inhcriunoc 

modus,  or  customary  payment,  agamst  an  ecclesiastical  rector,  ^ 

the  patron  and  ordinary  are  necessary  parties  (rf),  the  former  OnJintiy  where 
because  the  right  of  presentation  which  belongs  to  him  would  be  a  necessaxy 
aSeeted  by  the  decree,  the  latter  because  his  presence  in  the 
ami  protects  the  right  of  the  church  against  collusion  (e).  In 
HaUs  V.  Pomfret{f)y  Lord  Chief  Baron  Richards  said  that 
he  bad  never  known  an  instance  of  a  bill  to  establish  a  modus, 
to  which  the  ordinary  was  not  a  party,  being  brought  to  a 
hearing  without  its  being  ordered  to  stand  over  for  the  pur- 
pose of  making  him  a  party  by  amendment  (g).  Upon  the 
same  gpromid,  where  a  bill  was  filed  to  establish  a  modus  against 
a  dean  and  chapter,  as  impropriators,  the  ordinary  and  parson 
were  considered  necessary  parties  (h). 

It  is  to  be  observed,  that  to  render  the  owner  of  the  inheri-  Owner  of  in- 

tance  necessary,  the  object  of  the  suit  must  be  to  bind  the  beritance,  not 

necessary. 

inheritance  ;  if  that  is  not  the  case,  and  the  relief  sought  is 
merely  against  the  present  incumbent,  the  owner  of  the  inhe- 
ritance, if  made  a  party,  may  demur  (i) ;  and  so,  if  in  a  bill  for  where  suit  is 
an  aeoomit  of  tithes  against  an  occupier,  the  owner  of  the  land  merely  posses- 
is  made  a  party  (^),  he  is  entitled  to  have  the  bill  dismissed 
against  him,  though,  if  he  mixes  in  the  defence,  &c.,  the 
dismissal  will  be  without  costs  (/). 
It  seems,  from  the  judgment  of  the  Court  of  Exchequer,  But  in  suits  for 

as  delivered  by  Sir  William  Alexander,  C.  B.,  in  the  case 

^  be  brought  be- 

of  Day  V.  Drake  (m),  that  a  parson  suing  for  tithes  may,  if  fore  the  Court. 

he  please,  make  the  owner  as  well  as  the  occupier  of  the  land 

in  respect  of  which  the  tithe  is  claimed,  a  party  to  the  suit, 

although  the  occupier  could  not  have  insisted  that,  of  necessity, 

he  ought  to  have  been  brought  before  the  Court.    It  must 

depend,  however,  upon  a  great  variety  of  circumstances  what 

the  effect  of  making  him  a  party  may  be(n);  and  if  the 

(d)  Gordon  v.  Simpkinson,  1 1  (t)  Williamson  v.  Lord  Lonsdale, 

Yes.  600.  Darnell's  Ex.  Rep.  171,  ante. 

(0  Cook  V.  Butt,  Mad.  Sc  Geld.  (k)  Ibid. 

6%.  (I)  Markham  v.  Smith,  11  Price, 

(/)  DanieU,  Ex.  Rep.  142.  126. 

{g)  As  to  making  an  impropriator  (m)  3  Sim.  64.  82. 

a  party  to  a  bill  for  tithes  by  a  vicar,  (n)  Vide  Fetch  v.  Dalton,  8  Pri. 

or  a  vicar  a  party  to  a  bill  by  an  im«  0  ;  Leathes  v.  Newitt,  8  Pii.  562 ; 

propriator,  vide  ante,  p.  320.  Bennett  v.  Skeffington,  4  Pri.  148; 

(a)  De  Wbelpdale  v.  Milburny  5  Markham  v.  Smith,  ubi  ivpra. 
Price,  485. 
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Of  necessary  Parties  to  a  Suit : 


Otrner  of  the 
InherilaDce. 


Defendant  sued 
for  tithes  by  a 
lessee,  cannot 
make  lessoc  a 
defendant  to  a 
cross  bill. 


In  suits  to  esta- 
blish a  payment 
in  lieu  of  tithes 
of  a  particular 
estate. 


Occupiers  not 
necessary  par- 
ties. 


person  claiming  tithes  chooses  to  make  the  landowner  a 
party,  he  must  do  it  at  the  hazard  of  not  receiving  the 
costs,  though  he  should  get  a  decree  against  the  occupier, 
or  of  paying  them,  according  to  the  circumstances  of  the 
case.  In  the  above  case  of  Day  v.  Drake,  tlie  owner  havinfi^ 
been  made  a  party  to  the  suit,  on  the  allegation  that  he  had 
got  certain  documents  into  his  possession,  from  his  tenants 
and  other  persons,  for  the  purpose  of  preventing  the  plaintiff 
from  obtaining  evidence  from  them  in  support  of  his  demand, 
had  put  in  a  demurrer  to  the  discovery  sought  by  the  bill,  and 
the  demurrer  was  overruled,  on  the  ground  that  the  owner 
ought  to  have  denied  the  allegations  in  the  bill.  The  owner 
afterwards  put  in  a  less  extensive  demurrer  to  that  part  of  the 
bill  which  required  a  discovery  from  him  as  to  his  title,  &c., 
and  an  answer  denying  the  allegations  that  he  had  taken  pos- 
session of  the  documents,  &c.  for  the  purpose  of  preventing 
the  plaintiff  from  obtaining  evidence  in  support  of  his  claim 
against  the  occupiers ;  and  the  second  demurrer  was,  upon 
argument,  also  overruled,  principally  upon  the  ground  above 
stated,  viz.  that  a  person  suing  for  tithes  has  aright,  if  he  choose 
to  incur  the  risk,  to  make  an  owner  a  party  to  die  suit,  al- 
though the  defendant  has  no  right  to  insist  upon  his  being  so. 

It  is  to  be  observed,  however,  tliat  although,  in  a  bill  by  a 
party  entitled  to  tithes,  he  may  make  the  owner  as  well  as  the 
occupier  a  party,  yet  if  the  party  entitled,  sue  only  in  the 
character  of  lessee,  the  occupier  has  no  right  to  file  a  cross  bill 
against  the  lessor  for  a  discovery  and  production  of  documents, 
and  that  a  demurrer  to  a  bill  of  this  nature  was  allowed  (o). 

Where  the  object  of  a  bill  is  to  establish  a  right  to  the  pay- 
ment of  a  certain  gross  sum  in  lieu  of  the  tithes  of  a  certain 
portion  of  land,  the  owner  as  well  as  the  occupier  is  neces- 
sary, though  it  seems  that  in  a  case  of  this  description,  where 
the  object  of  the  hill  was  to  establish  a  right  to  the  payment  of 
40  /.  per  annum,  which  had  been  decreed  in  the  time  of  Charles 
the  First  out  of  particular  lands ;  it  was  held  not  neces- 
sary to  make  the  occupiers  parties,  because,  although  the 
decree  in  such  case  could  only  be  against  the  landowners  who 


(o)  Tooth  V.  the  Dean  and  Chap- 
ter of  Canterbury,  S  Sim.  40. 
(p)  Cuthbert  o.  Westwood,  Gilb. 


Eq.  Rep.  320  ;  Vin.  Ab.  tit.  Party, 
B.  fol.  255.  PI.  58. 
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were  before  the  Court,  yet  that  would  affect  lands.    And  it     Tenants  and 
,         ,  ,  .   .       ,     1 ,  ...  ,  Occupiers, 

was  decreed  that  a  commission  should  go  to  inquire  into  and  <       y  » 

ascertain  the  value  of  the  lands,  the  owners  and  occupiers' 

names,  and  what  proportion  of  the  40  /.  per  annum  each 

tenement  ought  to  pay. 

In  the  case  of  Penn  v.  Lord  Baltimore  (g),  which  was  a  Tenants  of  land, 
.  ^  .....  ,     in  suits  to  settle 

suit  for  a  specific  performance  of  an  agreement  respecting  the  boundaries,  un- 

boondaries  of  two  provinces  in  America,  it  was  considered  necessary, 
nnnecessary  to  make  the  planters,  tenants,  or  inhabitants 
within  the  districts,  parties  to  the  suit.  The  objection  taken 
was  upon  the  ground  that  their  privileges,  and  the  tenure  and 
law  by  which  they  held,  might  not  be  altered  without  their  con- 
sent ;  but  Lord  Hardwicke  overruled  the  objection,  saying, 
"  Consider  to  what  this  objection  goes,  in  lower  instances;  in 
the  case  of  manors  and  honors  in  England  which  have  dif- 
ferent customs  and  bye-laws  frequently ;  yet,  though  different, 
the  boundaries  of  these  manors  may  be  settled  in  suits  between 
the  lords  of  these  manors  without  making  the  tenants  parties, 
or  may  be  settled  by  agreement,  which  this  Court  will  decree, 
without  making  the  tenants  parties ;  though  in  case  of  fraud, 
collusion,  or  prejudice  to  the  tenants,  they  will  not  be 
bound." 

And,  in  general,  it  may  be  stated  as  a  rule,  that  occupying  Occupying 
tenants  under  leases,  or  other  persons  claiming  under  the  pos-  ^g"*"^  ilTsuiu 
session  of  a  party  whose  title  to  real  property  is  disputed,  are  concerning  land, 
not  deemed  necessary  parties ;  though  if  he  had  a  legal  title, 
the  title  which  they  may  have  gained  from  him  cannot  be 
prejudiced  by  any  decision  on  his  rights  in  a  Court  of  Equity 
in  their  absence;  and  though,  if  his  title  was  equitable  merely, 
they  may  be  affected  by  a  decision  against  that  title.    Some-  Decree  without 
times,  however,  if  the  existence  of  such  rights  is  suggested  at  fhgi^Jig^ts^ 
the  hearing,  the  decree  is  expressly  made  without  prejudice  to 
those  rights,  or  otherwise  qualified  according  to  circumstances. 
If,  therefore,  it  is  intended  to  conclude  such  rights  by  the 
same  suit,  the  persons  claiming  them  must  be  made  parties  to 
it ;  and  where  the  right  is  of  a  higher  nature,  as  a  mortgage,  the 
person  claiming,  as  we  have  seen,  is  usually  made  a  party  (r). 

(9)  1  Ves.  4119.  (r)  Lord  Red.  142. 
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cerning real 
estates. 


And  where  a  tenant  in  common  had  demised  his  undivided  share 
for  a  long  term  of  years,  the  lessee  was  held  a  necessary  party 
to  a  bill  for  a  partition,  because  he  must  join  in  the  convey- 
ance, and  his  lessor  was  ordered  to  pay  his  costs 

The  same  principle  which  renders  it  necessary  that  the 
owner  of  the  inheritance  should  be  before  the  Court  in  all  cases 
in  which  a  right  is  to  be  established  against  the  inheritance, 
requires  that  in  cases  where  there  is  a  dispute  as  to  whether 
land  in  the  occupation  of  a  defendant  is  freehold  or  copyhold, 
the  lord  of  the  manor  should  be  a  party.  Thus,  where  a  plain- 
tiflF,  by  his  bill,  pretended  a  title  to  certain  lands  as  freehold, 
which  lands  the  defendant  claimed  to  hold  by  copy  of  court 
roll  to  him  and  his  heirs,  and  prayed  in  aid  the  lord  of  the 
manor ;  but,  nevertheless,  the  plaintiff  served  the  defendant 
with  process  to  rejoin,  without  making  the  lord  of  the  manor 
a  party;  it  was  ordered  that  the  plaintiff  should  proceed 
no  more  against  the  defendant  before  he  should  have  called 
the  lord  in  process  (t). 

For  a  similar  reason  it  is  held,  that  where  a  bill  ia  brought 
for  the  surrender  of  a  copyhold  for  lives,  the  lord  must  be 
made  a  party ;  because,  when  the  surrender  is  made,  the 
estate  is  in  the  lord,  and  he  is  under  no  obligation  to  regrant 
it ;  but  it  is  otherwise  in  the  case  of  copyholders  of  inheritance, 
there  the  lord  need  not  be  a  party. 

It  may  be  observed  in  this  place,  that  the  same  rule  which 
has  been  before  laid  down  (k),  with  regard  to  the  persons  to  be 
made  parties  as  being  interested  in  the  inheritance  of  an  estate, 
prevails  equally  in  the  case  of  adverse  interests,  as  in  that 
of  concurrent  interests  with  the  plaintiffs ;  this  rule  is,  that 
wherever  the  inheritance  to  a  real  estate  is  the  subject- 
matter  of  the  suit,  the  first  person  in  being  who  is  entitled  to 
an  estate  of  inheritance  in  the  property,  and  all  others  having 
intermediate  interests,  must  be  defendants.  Thus  it  is  held 
necessary,  in  order  to  obtain  a  complete  decree  of  foreclosure, 
in  cases  where  the  equity  of  redemption  is  the  subject  of  an 

(s)  Cornish  v.  Gest,  2  Cox.  27.  Cary.  Rep.  81,  82 ;  Vin.  Ab.  tit. 
(0  Cited  in  Lucas  v.  Arnold,    Party,  B.  254.  PI.  46. 

(»0  Ante,  p.  316. 
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entail,  that  the  first  tenant  in  tail  of  the  equity  of  redemption  y^Aer  Limita- 
should  be  before  the  Court  (w).  "^'ment. 

It  appears  to  have  been  held  formerly,  that  a  decree  of  fore-        citLcrto  ' 
closure  ag^ainst  a  tenant  for  life  would  bar  a  remainder-man  (x),  foreclose ; 
bot  it  is  now  settled,  that  not  only  the  tenant  for  life,  but  the 
person  having  the  next  vested  estate  of  inheritance,  must  be 
parties  (y) ;  and  the  same  rule  applies  to  all  cases  where  a  right  or  to  chaige 
ii  to  be  established,  or  a  charge  raised  against  real  estates 
which  are  the  subject  of  settlement. 

A  plaintiflF,  however,  has  no  right  to  bring  persons  in  the  But  not  in  ques* 

situation  of  remainder-men  before  the  Court  in  order  to  bind  their  ^^^^  between 

veDdor  ana  pur* 

rights,  upon  a  discussion  whether  a  prior  remainder-man,  under  chaser, 
whom  he  claims,  had  a  title  or  not,  merely  to  clear  his  own 
title  as  between  him  and  a  purchaser.  This  was  decided  in  Pel- 
ham  r.  Gregory  (z),  before  Lord  Northington ;  in  which  case  the 
question  arose  on  the  title  to  certain  leasehold  estates,  which  were 
limited  in  remainder,  after  limitations  to  the  Duke  of  Newcastle 
and  his  sons,  to  the  first  and  other  sons  of  Mr.  Henry  Pelham 
In  tail,  and  to  which  the  plaintiff.  Lady  Catherine  Pelham, 
claimed  to  be  absolutely  entitled  on  the  death  of  the  Duke,  as 
administratrix  to  Thomas  Pelham,  the  son  of  Mr.  Henry 
Pelham,  the  first  tenant  in  tail  who  had  come  into  being. 
The  plaintiff,  in  order  to  have  this  question  decided  against 
Lord  Vane  and  Lord  Darlington,  who  were  subsequent  re- 
mainder-men in  tail,  contracted  to  sell  the  estate,  subject  to 
the  Duke's  life  estate,  and  to  the  contingency  of  his  having 
sons,  to  the  defendant  Gregory,  and  brought  a  bill  against  him 
for  a  specific  performance,  to  which  she  made  Lord  Vane  and 
Lord  Darlington  parties  ;  but  Lord  Northington  dismissed  the 
bill  with  respect  to  Lord  Vane  and  Lord  Darlington,  and  the 
reason  his  Lordship  gave  for  dismissing  the  bill  against  the 
two  latter,  as  expressed  in  his  decree,  was,  that  they  being 
remainder-men  after  the  death  of  the  Duke  of  Newcastle,  if 
he  should  die  without  issue,  their  claims  were  not  within  his 
cognizance  to  determine,  and  the  plaintiff  had  no  right  to 

(to)  Reynoldson  v,  Perkins,  Amb.       (v)  Sutton  r.  Stone,  2  Atk.  101. 
564.  (i)  1  E»len.518;  5  Bro.P.C.4I5, 

<ar)  Hoscarrick  v.  Barton,  1  Ch.  S.  C. 
Ca.  217. 
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bring  them  into  discussion  in  a  Court  of  Equity.*'  From  this 
decree  there  was  an  appeal  to  the  House  of  Lords,  and  although 
they  decreed  Gregory  to  perform  his  contract,  they  aflinned 
the  dismissal  against  Lord  Vane  and  Lord  Darlington.  In 
Devonsher  v.  Newenham  (a).  Lord  Redesdale,  after  stating 
the  above  case  and  decision,  says,  I  take  this  to  be  a 
decisive  authority,  and,  if  the  books  were  searched,  I  have  no 
doubt  many  other  cases  might  be  found  where  bills  have  been 
dismissed  on  this  ground.'' 

The  owner  of  the  first  estate  of  inheritance,  however,  is 
sufficient  to  support  the  estate,  not  only  of  himself,  but  of 
every  body  in  remainder  behind  him(i);  therefore,  where 
a  tenant  in  tail  is  before  the  Court,  all  subsequent  remainder- 
men are  considered  unnecessary  parties.  This  is  by  analogy 
to  the  rule  at  law,  according  to  which  there  is  no  doubt  that  a 
recovery  in  which  a  remainder-man  in  tail  was  vouched,  might 
bar  all  remainders  behind  (c). 

But  although  where  there  is  a  clear  tenancy  in  tail,  there  is 
no  occasion  for  a  subsequent  remainder-man  being  a  party  to 
a  bill  of  foreclosure,  yet  where  it  is  doubtful  whether  a  par- 
ticular party  has  an  estate  tail  or  not,  the  person  who  has  the 
first  undoubted  vested  estate  of  inheritance  ought  to  be  a 
party  (rf). 

It  is  necessary,  however,  in  cases  of  this  sort,  not  only  that 
he  who  has  the  first  estate  of  inheritance  should  be  before  the 
Court,  but  that  the  intermediate  remainder-men  for  life  should 
be  parties  (c).  The  same  rule  will,  as  we  have  seen  before, 
apply,  where  the  intermediate  estate  is  contingent  or  execu- 
tory, provided  the  person  to  take  is  ascertained  ;  although 
where  the  person  to  take  is  not  ascertained,  it  is  sufficient  to 
have  before  the  Court  the  trustees  to  support  the  contingent 
remainders,  and  the  person  in  esse  entitled  to  the  first  vested 
estate  of  inheritance  (/).  Executory  devises  to  persons  not 
in  being  may  in  like  manner  be  bound  by  a  decree  against 


(a)  2  Sch.  &  Lef.  210. 
(6)  Reynoldson  v.  Perkins,  Amb. 
664. 

(c)  Per  Lord  Eldon,  in  Llo^d  v. 
Johncs,  9  Vcs.  64;  vide  etiam  GUTard 
V.  Hort,  lSch.&Lef.386. 


(d)  Powell  on  Mortga^,  1054. 

(e)  Per  Lord  Eldon,  m  Gowt r  v. 
Stacpoole.  I  Dow.  18.  S2. 

(/■)  Lord  Cliolraondeley  v.  Lord 
Clinton,  2  Jac.  &  W.  7  j  Hopkins  v. 
Hopkins,  1  Atk.  590. 
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m  rested  estate  of  inheritance  but  a  person  claiming  under  Persons  jointly 

and  severally 

lunitations  by  way  of  executory  devise,  not  subject  to  any  liable. 

preceding  vested  estate  of  inheritance  by  which  it  may  be  *  ^ 

defeated,  must  be  a  party  to  a  bill  affecting  his  right  (g). 

Ify  after  a  cause  has  proceeded  a  certain  length,  an  inter-  Intermediate 

mediate  remainder-man  comes  into  esse,  he  must  be  brought  reraaindcr-men 

coming  mto  esse 

before  the  Coort  by  supplemental  bilK^h);  and  so,  if  6rst  after  bill  filed, 
tenant  in  tail,  who  is  made  a  party  to  a  suit,  dies  without  issue 
before  the  termination  of  the  suit,  according  to  the  constant 
practice  of  the  Court  the  suit  is  proceeded  in  against  the  next 
tenant  in  tail,  as  if  he  had  been  originally  a  party ;  and  this  is 
done  by  means  of  a  supplemental  bill.    It  seems  also  clear,  Effect  of  tenant 
that  if  a  tenant  in  tail  is  plaintiff  in  a  suit,  and  dies  with-  ju^ng 
oat  iflsne,  the  next  remainder- man  in  tail,  although  he  claim  without  issue, 
by  new  limitation,  and  not  through  the  first  plaintiff  as  his 
issue,  is  entitled  to  continue  the  suit  of  the  former  tenant  in 
tail  by  supplemental  bill,  and  to  have  the  benefit  of  the  evi- 
dence and  proceedings  in  the  former  suit(i). 

The  rule  which  requires  that  all  persons  who  are  interested  All  persons  lia- 
in  resisting  the  plaintiff's  demands  should  be  brought  before  to^pi^ntiff^ de^^ 
the  Court  as  defendants,  in  order  to  give  them  an  opportunity  mand. 
of  litigating  the  claim  set  up,  renders  it  imperative  that  wher- 
ever more  than  one  person  is  liable  to  contribute  to  the  satis- 
faction of  the  plaintiff's  claim,  they  should  all  be  made  parties 
to  the  suit  (k).    Thus,  if  there  be  an  agreement  in  a  parish       parties  to  a 
by  a  vestry  order  that  a  sum  of  1 00  /.  per  annum  should  be  vestiy  order, 
paid  to  A.  for  a  lecture  in  the  parish,  in  a  bill  for  the  recovery 
of  it,  all  the  parties  to  the  order  must  be  made  defendants, 
otherwise  it  cannot  be  decreed  (/).    And  so,  if  there  be  a      partners  in 
demand  against  a  partnership  firm,  all  the  persons  consti-  a  firm ; 
tuting  that  firm  must  be  before  the  Court ;  and  if  any  of  them  or  their  repre- 
are  dead,  the  representatives  of  the  deceased  partners  must  be 
likewise  made  parties.    Thus,  where  a  bill  was  filed  by  the 
captain  of  a  ship  against  the  personal  representative  of  the 
survivor  of  two  partners,  who  were  joint  owners  of  the  ship. 


(g)  Lord  Red.  141.  (k)  Jackson  «.  llawlias,  2  Vern. 

(fc)  Per  Lord  Eldon,  in  Lloyd  v.  195. 

Johnes,  9  Ves.  59.  (O  Hunchman  p.  Ayer,  I  E(|.  Ca. 

(i)  Lloyd  ».  Johncs,  9  Ves.  59.  Ab.  7i,  PI.  3 ;  Hardr.  333.  S.  C. 
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for  an  account  and  satisfaction  of  his  demand,  it  was  hefcF 
that  the  suit  was  defective,  because  the  representative  of  ther 
other  partner,  who  might  be  interested  in  the  account,  was  not 
before  the  Court,  although  at  law  the  case  would  have  been 
different  (m).  And  it  is  to  be  observed  that,  in  that  case,  the 
surviving  partner  had  purchased  the  share  of  the  deceased 
partner  in  the  ship  ;  but  that  circumstance  was  held  to  make 
no  difference,  as  the  proceeding  was  not  in  rem. 

Upon  the  same  principle,  a  bill  for  payment  of  money  doe 
upon  a  bond  must  be  against  all  the  obligors  (n) ;  thus,  if  one 
sue  the  'executor  of  an  obligor  to  discover  assets,  you  must 
make  all  the  obligors  parties,  that  the  charge  maybe  equal  (o). 
In  the  case  of  Madox  v.  Jackson  (/>),  where  there  were 
three  obligors  in  a  bond,  and  the  plaintiff,  the  obligee,  brought 
only  one  obligor  before  the  Court,  and  the  representatives  of 
another,  but  not  the  third,  the  bill  stating  that  he  was  dead, 
an  objection  was  taken  for  want  of  parties,  by  one  of  the  de- 
fendants, who  insisted  that  the  representative  of  the  third 
obligor  ought  to  have  been  made  a  party,  as  it  was  possible 
he  might  have  paid  off  the  bond,  or  at  least,  if  before  the 
Court,  might  contribute  his  part  towards  payment  of  it ;  and 
Lord  Hardwicke,  although  he  overruled  the  objection  upon 
the  special  circumstances  of  that  case,  said,  the  general 
rule  of  the  Court,  to  be  sure  is,  where  a  debt  is  joint  and 
several,  the  plaintiff  must  bring  each  of  the  debtors  before 
the  Court,  because  they  are  entitled  to  the  assistance  of  each 
other,  in  taking  the  account.  Another  reason  is,  that  the 
debtors  are  entitled  to  a  contribution  where  one  pays  more 
than  his  share  of  the  debt ;  a  further  reason  is,  that  if  there 
are  different  funds,  as  where  the  debt  is  a  specialty,  and  he 
might  sue  at  law  either  the  heir  or  executor  for  satisfaction, 
he  must  make  both  parties,  as  he  may  come  in  the  last  place 
upon  the  real  assets."  It  is  right  to  state  here,  that  the  rule 
as  stated  by  Lord  Hardwicke  in  the  above  case,  is  at  variance 
with  that  of  Lord  King,  in  Collins  v.  Oriffitk  {q).  But  the 
question  is  put  beyond  all  doubt,  not  only  by  the  decision  of 


(wi)  Picrson  v.  Robinson,  3  Swan.  (o)  Blois  v.  Blois,  2  Vent.  348. 
139  n.  (p)  3  Atk.  406. 

(w)  Anon.  Freeman,  127.  (9)  2  P.  Wms.  814. 
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Lord  Hardwicke,  in  Madox  v.  Jackson,  above  referred  to, 

bat  by  that  of  Lord  Thurlow,  in  Anger  stein  v.  Clarke  (r),  and  jiaUe. 

of  Lord  Eldon,  in  Cockbum  v.  Thompson  («),  in  wliich  the  rule  * 

that  all  the  co-obligors  must  be  parties  has  been  distinctly 

recognised.    The  same  rule  has  since  been  followed  by  Sir 

J.  Leach,  in  Bland  y.  Winter  {t). 

It  is  however  clear,  that  if  a  judgment  has  been  had  at  law  s^ctu,  after 
against  one  obligor,  you  may  sue  the  executor  of  that  one  jud^eotat  law 
alone  to  discover  assets,  &c.,  because  the  bond  is  drowned  in  ^bUgorT 
the  judgment  (fi). 

It  is  stated  by  Lord  Hardwicke,  in  the  case  of  Madox  v.  Exceptions  to 
Jackson 9  above  referred  to,  that  the  rule  that  all  the  obligors  general  rule 
in  a  bond,  or  their  representatives,  must  be  parties  to  a  suit  by  ^iig,i^[ 
the  obligee,  is  subject  to  exceptions.  Where  the  obligor  who  is  ^j^^  ^ 
sued  is  the  principal,  and  the  other  obligors  are  only  sureties,  son  sued  is  the 
there  is  no  pretence  in  such  a  case  for  the  principal  in  the  P^<^>P^* 
bond  to  say,  that  the  creditor  ought  to  bring  the  surety  before  ^ 
the  Court,  unless  he  had  paid  the  debt  (jx) ;  and  the  same  ex- 
ception has  been  recognised  by  Lord  Eldon,  in  Cockbum  v. 
Tkompsm.    The  exception  above  noticed  will  not,  however, 
apply  to  the  case  of  a  person  who  has  executed  a  conveyance, 
or  created  a  charge  upon  his  own  estate,  as  a  collateral  security 
for  another.  This  appears  to  have  been  the  result  of  the  deter-  In  bills  of  fore- 

mination  in  Stokes  v.  Clendon  (y),  which  was  the  case  of  a  ^J?*^/*;  ^^^^ 

of  estate  mort- 

mortgage  by  a  principal  of  one  estate,  and  by  the  surety  of  gaged  as  colla- 
another,  as  a  collateral  security ;  and  the  Master  of  the  Rolls  J^J^t^^Sy 
determined,  that  a  bill  of  foreclosure  against  the  principal  to  bill  against 
could  not  be  sustained,  without  making  the  other  mortgagor  a  P^'^^ip'"* 
party,  because  the  other  had  a  right  to  redeem  and  be  present 
at  the  account,  to  prevent  the  burthen  ultimately  falling  upon 
his  own  estate,  or  at  least  falling  upon  it  to  a  larger  amount 
than  the  other  estate  might  be  deficient  to  satisfy. 

In  the  preceding  case  it  is  to  be  observed,  that  the  surety  Seaa,  a  person 
had  conveyed  his  own  estate  by  way  of  security  to  the  mort-  fateraf wwrnriw* 
gagee.    Where,  however,  he  merely  enters  into  a  personal  which  is  merely 

personal. 

(r)  3 Dickens, 738:  3  Swans.  147.       (x)  3  Atk.  406,  vide  'iliam,  Blois 
(s)  16  Ves.  326.  v.  Blois,  iibi  supra, 

(I)  1  S.  &  S.  247.  (v)  Cited  2  Bro.  C  C.  275  notit, 

00  Blois  V.  Blois,  2  Vent.  348.      Kdit.  Belt. 


364  Of  necessary  Parties  to  a  Suit : 

^iSTscvendf  ^    ^^^^"^'^^  ^  surety  for  the  principal,  but  does  not  convey  any 
liable.        estate  or  interest  to  the  mortgag'ee,  there  he  will  not  be 
'  considered  as  a  necessary  party  ;  and  where  A.  having  a 

general  power  of  appointment  over  an  estate,  in  the  event  of 
his  surviving  his  father,  joined  with  two  other  persons  as  his 
sureties,  in  a  covenant,  to  pay  an  annuity  to  the  plaintiff ;  and 
also  covenanted,  that  he  would  create  a  term  in  the  estate  if 
he  survived  his  father ;  and  upon  the  death  of  his  father  a  bill 
was  filed  by  the  plaintiff  against  A.,  and  other  parties  inte- 
rested in  the  estate,  to  have  the  arrears  of  his  annuity  raised 
and  paid ;  it  was  held  upon  demurrer,  that  the  sureties  were 
not  necessary  parties  (z). 
In  suits  for  con-  &  bill  by  one  surety  against  another,  to  make  him  con- 

tribution, tribute,  it  was  held,  that  the  executor  of  a  third  surety  who 

was  dead  ought  to  be  a  party,  though  he  died  insolvent  (a). 
Principal  and  In  that  case  the  principal  had  given  a  counter-bond  of  indem- 
the?p«!r^nal  plaintiff,  who  had  taken  him  in  execution  upon  it, 

representatives,   and  he  had  been  discharged  by  an  Insolvent  Act ;  and  though 
ttl^ough  insol-       appears  not  to  have  been  made  a  party,  yet  no  objection 
was  taken  (6) ;  and  it  seems  that  from  thb  circumstance,  and 
also  from  the  case  of  Lawson  v.  Wright  (c),  that  if  the  prin- 
cipal is  clearly  insolvent,  and  can  be  proved  to  be  so  (as  by 
his  having  taken  advantage  of  an  Act  for  the  Relief  of 
Unless  insol-     Insolvent  Debtors),  he  need  not  be  a  party  to  the  suit.  It 
oraSmittST^^  however,  be  necessary,  if  the  principal  be  not  a  party, 

that  the  fact  of  his  insolvency  should  be  proved ;  whereas, 
if  he  be  a  party  to  the  suit,  such  proof  will  be  unnecessary. 
In  the  case  above  cited  from  Finch  (rf),  the  insolvency  of 
the  principal  was  apparent  from  the  fact  of  his  having  taken 
advantage  of  the  Insolvent  Act;  but  it  is  presumed  that 
the  insolvency  of  the  co-surety  was  not  so  capable  of  proof, 
and  that  it  was  upon  that  ground  held  necessary  to  have  his 
personal  representative  before  the  Court,  in  order  to  take  an 
account  of  his  estate.  Where  the  fact  of  the  insolvency 
of  one  of  the  sureties  was  clear,  and  admitted  by  the  answers. 
Lord  Hardwicke  held,  that  there  was  no  necessity  to  bring  his 


(s)  Newton  V.  Earl  of  Egmont,       (6)  Ibid. 
4  Siiu.  574.  (c)  1  Cox.  27f?. 

(a)  Hole  r.  Harrison,  Finch.  15.        {d)  Hole  v,  Harrison. 
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representatiyes  before  the  Court  (e).    It  seems,  however,  that  Persons  jointly 

3nu  scvcrsllv 

the  plaintiff  has  his  election,  whether  he  will  bring  the  liable. 

insolvent  co-obllffor  or  his  representative  before  the  Court  ^ 

PlainUffmay 

®^  elect  whether 

And  where  a  bill  was  filed  by  an  obligee  against  the  principal  be  will  bring 

obligor  in  a  joint  and  separate  bond,  and  the  representative  of  y^^^^  before  the' 

another  obligor,  who  was  a  surety,  and  it  was  stated  in  the  bill  Court  or  not ; 

that  the  principal  obligor  was  insolvent,  Sir  John  Leach  held,  * 

that  the  plaintiff  had  a  right,  notwithstanding  such  statement,  en^Ued  U)\is 

to  make  the  principal  obligor  a  party,  and  refused  him  his 

C0Stfl(/). 

Although  it  is  generally  necessary  where  there  is  a  joint  Where  parties 
demand  against  several  persons,  to  have  all  those  persons  be-  ^^ble^"^ 
fore  the  Court,  yet  where  there  are  several  persons  who  are  account, 
each  liable  to  account  for  his  own  receipts,  a  bill  may  be  filed  fii^™^iS^t 
against  one  or  more  of  them  for  an  account  of  their  own  receipts  one  without 
and  pa3rments,  without  bringing  the  others  parties  to  the  suit.  **** 
Thus,  where  a  residuary  legatee  brought  his  bill  against  one  of  Co-executors, 
two  executors,  without  his  co-executor,  who  was  abroad,  to 
have  an  account  of  his  own  receipts  and  payments,  the  Lord 
Chancellor  said,      the  cause  shall  go  on,  and  if  upon  the 
account  anything  appear  difficult,  the  Court  will  take  care  of 
it;  the  reason  is  the  same  here  as  in  the  case  of  joint  factors, 
and  the  issuing  out  of  process  in  this  case  is  purely  matter  of 

The  same  rule  will,  it  appears,  be  adopted,  where  there  are  joj^^  factors. 

joint  factors,  and  one  of  them  is  out  of  the  jurisdiction.  And 

in  the  case  of  Lady  Selyard  v.  The  Executors  of  Harris  (A),  Co-irustees. 

above  referred  to,  where  it  did  not  appear  that  the  parties  were 

out  of  the  jurisdiction,  the  Court  permitted  the  representatives 

of  one  of  several  trustees,  who  were  dead,  to  be  sued  for  an 

account  of  the  receipts  and  disbursements  of  his  testator,  who 

alone  managed  the  trust,  without  bringing  the  representatives 

of  the  other  trustees  before  the  Court.    But  where  a  bill  "Siffw*  where 

/.     ,       ,       .  ,  Jo»nl  breach  of 

IB  against  trustees  guilty  of  a  breach  of  trust,  the  representa-  trust. 


^e)  Madox  v.  Jackson,  M  supra. 
Ij)  Haywood  v,  Ovey,  Mad.  &l 
Geld.  113. 

(g)  Cowslad  V,  Cely,  Free,  in  Ch. 


83  ;  1  Eq.  Ca.  Ab.  73,  PI.  18  ;  2  Eq. 
Ca.  Ab.  165,  PI.  3,  S.C. 
{h)  P.  339. 
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PenoDs  jointly 
and  severally 
liable. 


Bills  against 
a  few  of  many 
acting  jMrUes 
for  tneur  aliquot 
shares. 

Bills  against 
subscribers  to 
a  joint-stock 
speculation  for 
tneir  respectiTe 
shares  of  con* 
tribution. 


In  what  cases 
R  joint  demand 
may  be  estab- 
lished against 
one  of  several 
jointly  liable. 

Joint  debt  where 
one  of  two 
partners  out  of 
the  kiBgdom. 


Where  co-obli- 
gees are  very 
numerous. 


lives  of  those  trustees  who  are  guilty  of  the  same  breach  of 
trust,  must  be  parties  (t). 

Where  the  parties  liable  to  the  demand  have  been  very  nu- 
merous, the  Court  have,  in  like  manner,  permitted  a  bill  to  be 
filed  against  a  few  of  them,  to  compel  the  payment  of  their 
aliquot  shares,  without  bringing  the  others  before  it.  Thus, 
where  fifty  persons  joined  together  to  form  a  bank,  and  to  pro- 
cure an  Act  of  Parliament  to  establish  and  settle  it,  and  were 
at  equal  charges,  and  about  two  hundred  and  fifty  subscribed 
to  raise  a  fund,  but  the  speculation  turned  out  unfavourable, 
whereby  a  loss  of  about  6,000/.  was  sustained  by  the  first 
proprietors,  who  thereupon  exhibited  their  bill  against  sixteen 
of  the  two  hundred  and  fifty  subscribers,  to  compel  them  to 
bear  their  proportion  of  the  loss ;  it  was  moved  that  the  bill 
should  abate  for  want  of  parties,  but  overruled,  for  the  phun- 
tiffii  only  prayed  that  the  defendants  might  bear  their  propor- 
tion of  the  loss,  which  would  appear  before  the  Master  as  well 
as  if  all  the  two  hundred  and  fifty  subscribers  were  there,  and 
so  it  could  be  no  prejudice  to  those  defendants  Ik), 

And  it  seems  that  even  though  the  demand  be  against  seve- 
ral persons  jointly,  the  Court  will  entertain  a  suit  against 
some  of  them  for  the  whole,  where  the  others  are  abroad,  or 
have  stood  out  the  process.  Thus,  where  a  bill  was  filed 
for  the  recovery  of  a  joint  debt  against  one  of  two  partneis, 
the  other  being  out  of  the  kingdom,  and  the  question  before 
the  Court  was,  whether  the  defendant  should  pay  the  whole  or 
only  a  moiety  of  the  debt,  Lord  Hardwicke  was  of  opinion 
that  he  ought  to  pay  the  whole  (/). 

The  rule  that  all  the  co-obligors  are  to  be  before  the  Conrt, 
is  a  rule  of  convenience,  to  prevent  further  suits  for  a  contri- 
bution, and  not  a  rule  of  necessity,  and  therefore  may  be  dis- 
pensed with,  especially  where  the  parties  are  many,  and  the 
delays  may  be  multiplied  and  continued;  therefore,  where 
there  were  a  great  number  of  obligors,  and  many  of  them 
were  dead,  and  some  leaving  assets  and  others  leaving 
none,  the  Court  proceeded  to  a  decree,  though  all  of  them 


i)  MSS.  Ante,  p.  340. 
(k)  Anon.  2  Eq.  Ca.  Ab.  166,  Pl. 


(0  Darwent  v,  Walton,  2 
510. 


Atk. 


27. 
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were  not  before  it  (m).    And  bo  in  the  case  of  the  joint-stock 

bank  above  noticed,  the  presence  of  all  the  subscribers  to  the  liaMe. 

undertaking  was  dispensed  with  (w).  ^  * 

The  general  rule  requiring  the  presence  of  all  parties  inte-  Exceptions  to 
rested  in  resisting  the  demand,  has  also  been  dispensed  with 
in  a  Tarietj  of  cases  where  the  parties  were  numerous,  and  numerous, 
the  ends  of  justice  could  be  sufficiently  answered  by  a  suf- 
ficient number  being  before  the  Court  to  represent  the  rights 
of  all.    Thus,  where  A.  agreed  with  B.  and  C.  to  pave  the 
etreete  of  a  parish,  and  B.  and  C.  on  behalf  of  themselves  and 
the  rest  of  the  parish,  agreed  to  pay  A.,  and  the  agreement 
was  lodged  in  the  hands  of  B.,  it  was  held,  that  A.  should 
have  his  remedy  against  B.  and  C,  and  that  they  must  resort 
to  the  rest  of  the  parish  (o).  And  so  in  Cullen  v.  The  Duke  of  Iq  bills  by  a 
Queensberry,  where  a  bill  was  filed  by  a  tradesman  against  the  l^^'^™^^ 
committee  of  a  voluntary  society,  called  *^  The  Ladies'  Club,*'  commktee^f 
for  money  expended  and  work  done  under  a  contract  entered  ^j"^™®™*** 
into  by  the  defendant,  on  behalf  of  themselves  and  the  other 
subscribers,  and  it  was  objected  that  all  the  members  who  had 
subscribed  should  be  parties,  the  objection  was  overruled,  and 
a  decree  made  for  the  plaintiff  (p). 

The  same  rule  was  acted  upon  by  Sir  Thomas  Plumer,  M.  R.,   against 

in  a  bill  for  the  specific  performance  of  an  agreement  for  a  ^^^^ 
lease,  against  the  treasurer  and  directors  of  a  joint-stock  com- 
pany established  by  Act  of  Parliament,  who  had  purchased 
the  fee  of  the  premises  from  the  party  who  had  entered  into 
the  agreement,  although  the  rest  of  the  proprietors,  whose 
concurrence  in  the  conveyance  would  be  necessary,  were  not 
before  the  Court  (^).  In  his  judgment  on  that  occasion,  the 
Master  of  the  Rolls,  with  his  usual  industry,  took  a  review  of 
all  the  authorities  upon  the  subject,  and  the  result  of  his  opi- 
nion was,  that  although  the  bill  required  an  act  to  be  done  by 
parties  who  were  absent,  yet,  as  they  were  so  numerous  that 
they  could  not  be  brought  before  the  Court,  he  would  go  as 
far  as  he  could  to  bind  their  right,  and  made  a  decree  declaring 

(m)  Lady  Cranbourne  v.  Crispe,  (p)  Cullen  «.  Duke  of  Queens- 
Finch,  105 ;  1  £q.  Ca.  Ab.  70.  berry,  1  Bro.  C.  C.  101 ;  1  Bro.  P.  C. 
(n)  2  Eq.  Ca.  Ab.  166,  PI.  7.  396,  S.  C.  on  appeaL 
(o)  Meriel  v.  Wymondsold,  Hard.  (y)  Meuxt;.Mahby,2Swans.  277. 
205. 
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Persons  jointly  the  plaintiffs  entitled  to  a  specific  performance,  and  restraining 
*°^liTble™^  treasurer  of  the  company  from  bringing  any  action  to  dia- 

'  turb  the  plaintiffs  in  their  possession  (r). 

From  the  case  of  Horsley  v.  Bell{s),  cited  in  the  above 
case  of  the  Ladies'  Club,  it  appears  that  in  cases  of  this  de- 
scription the  acting  members  of  the  conmiittee  are  all  liable, 
though  some  of  them  may  not  have  been  present  at  all  the 
meetings  which  have  taken  place  respecting  the  contract.  In 
that  case  the  defendants,  amongst  a  great  number  of  other 
persons,  were  appointed  commissioners  under  a  Navigation 
Act,  and  the  bill  was  filed  by  a  person  employed  to  perform 
certain  works  in  furtherance  of  the  objects  of  the  Act.  The 
defendants  were  all  the  acting  commissioners,  and  the  plaintiff 
had  been  employed  on  their  behalf,  and  it  appeared  that  the 
orders  had  been  given  at  different  meetings  by  such  of  the 
defendants  as  were  present  at  these  meetings;  but  none  of 
the  defendants  were  present  at  all  the  meetings,  or  joined  in 
all  the  orderSy  but  every  one  of  them  were  present  at  some 
of  the  meetings,  and  joined  in  making  some  of  the  orders ;  and 
one  of  the  questions  in  the  cause  was,  whether  all  the  acting 
conmiissioners  were  liable  on  account  of  all  the  orders,  or  only 
as  to  those  which  they  had  respectively  signed.  Upon  this 
point  the  Court,  consisting  of  the  Lord  Chancellor,  assisted  by 
two  of  the  Judges,  was  of  opinion  that  all  the  acting  com- 
missioners were  liable  in  toto.  It  was  ratihabitio  et  omnis 
ratihabitio  retrahitur  et  mandato  sive  licenti<B  aquiparatur. 
Every  one  who  comes  in  afterwards  approves  the  former  acts ; 
and  if  any  one  of  the  commissioners  who  had  acted  before, 
disapproved  the  subsequent  acts,  he  might  have  gone  to  a 
future  meeting  and  protested  against  them. 

In  a  late  case  of  Attorney-general  v.  Brown^t),  which  was 
an  information  against  commissioners  under  an  Act  of  Parlia- 
ment, Lord  Eldon  decided  that  the  information  might  be  sus- 
tained against  the  acting  commissioners  only  (they  being  48 
only  out  of  100  appointed  by  the  Act)  in  respect  of  their  past 
acts,  and  that  for  the  purpose  of  prospective  regulation,  other 

(r)  2  Swans.  286;  and  vide  ibid.  C.  C.  101  n.,  where  the  cas«  is  more 
287,  and  the  cases  there  cited.  fully  reported. 

(0  Vid9  Ambler,  770,  and  1  Bro.      (<)  1  Swan.  265. 
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coimnigriohers  might  be  made  parties,  as  they  qualified  and  Penons  jointlj 

and  sevQT&lly 

aasnmed  the  functions  under  the  provisions  of  the  Act.  liable. 

In  the  preceding  cases  the  decision  was  made  upon  the  '  y  * 

ground  that  if  the  plaintiff  succeeded  in  his  demands  against  the  with  de^ 

inditidnals  sued,  they  would  not  be  injured,  as  they  had  a  fendanti  are 

vemiedy  over  against  the  others  for  a  contribution,  which,  ^^'J' i 

under  their  own  regulations,  they  might  enforce,  although  the  although  their 

enforcement  of  it,  on  the  part  of  the  plaintiffs  against  so  nume-  ""^ 

rous  a  body,  would  be  nearly  impossible.    There  are,  however, 

other  cases  in  which  suits  are  permitted  to  proceed  against  a 

few,  of  many  iudividuab  of  a  certain  class,  without  bringing 

the  rest  before  the  Court,  although  their  interests  may  in  some 

degree  be  affected  by  the  decision,  as  in  the  case  of  bills  of  In  bills  of  peace. 

peace  brought  to  establish  a  general  legal  right  against  a  great 

many  distinct  individuals  :  Thus,  for  instance,  a  bill  may  be 

farooght  by  a  person  having  a  right  at  law  to  demand  service  from 

the  individuals  of  a  large  district  to  his  mill,  for  the  purpose  of 

establishing  that  right.  Properly  speaking,  all  the  inhabitants   toesublish 

of  the  district  ought  to  be  parties  to  such  a  suit;  but  where  ^^^^^i^^^ 

the  district  is  large  and  the  inhabitants  many,  this  would  be 

impracticable,  and  the  Court  therefore  allows  the  bill  to  be  filed 

against  a  small  number,  for  the  purpose  of  establishing  the  right, 

and  where  the  right  has  once  been  established  against  those  by 

a  decree  of  the  Court,  the  plaintiff  may  have  the  same  remedy 

against  any  others  who  may  afterwards  resist  his  claim,  by 

merely  filing  a  bill  against  them  stating  the  former  proceedings, 

and  praying  the  same  relief  against  the  defendants  in  the  second 

suit,  as  he  was  declared  entitled  to  against  the  defendants  in 

the  first  («).    Upon  this  principle,  the  Corporation  of  London   bv  City 

has  been  allowed  to  exhibit  a  bill  for  the  purpose  of  establish-     ^!r?^  *?  , . 

establish  a  right 

ing  their  right  to  a  duty,  and  to  bring  only  a  few  persons  to  duties, 
before  the  Court,  who  dealt  in  those  things  on  which  the  duty 

was  claimed  (a;).    And  so  bills  are  frequently  entertained  by   loids 

lords  of  manors  against  some  of  the  tenants,  on  a  question  of  of  manors  as  to 
common  affecting  them  all;  and  a  parson  may  maintain  a 
bill  for  tithes  against  a  few  of  the  occupiers  within  the  parish,  —  by  parsons 
although  they  set  up  a  modus  to  which  the  whole  are  jointly  [hough^a'joint 
(tt)  1 1  Vcs.  429.  is  set  up. 

{r)  City  of  London  v.  Perkins,  4  Bro.  P.  C.  laS. 
VOL.  I.  B  B 
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Penons  jointly 
ind  levefmlly 
liable. 


—  tgaintt 
some  of  many 
tliareliolden» 


 Wherever 

it  is  impracti- 
cable. 


liable  (z).  The  principle  upon  which  the  Courts  hmve  acted 
in  these  cases,  has  been  very  clearly  laid  down  by  Lord  Eldon 
in  Adair  v.  Tfie  New  River  Company  (a). 

In  that  case  a  bill  was  filed  by  a  person  entitled,  under  the 
Crown,  to  a  rent  reserved  out  of  a  moiety  of  the  profits  of  the 
New  River  Company,  to  which  moiety  the  Crown  was  entitled 
tinder  the  original  charter  of  that  company,  but  had  subsequent- 
ly granted  it  to  Sir  John  Myddleton,  the  original  projector,  le* 
serving  the  rent  in  question.  By  a  variety  of  mesne  assign- 
ments, the  King's  moiety  of  the  profits  had  become  vested  in  a 
great  number  of  persons,  amounting  to  1 00,  and  the  bill  was  filed 
against  the  company  and  eight  of  those  persons  for  an  account, 
and  it  charged  that  there  was  not  any  tangible  or  corporeal  pro- 
perty upon  which  the  plaintiff  could  distrain,  and  that  the  parties 
were  so  numerous,  and  thus  liable  to  so  many  fiuctuationa^ 
that  it  was  impossible,  if  the  plaintiff  could  discover  them,  to 
bring  them  all  before  the  Court,  and  that  these  impediments 
were  not  occasioned  by  the  plaintiff  or  those  under  whom  he 
claimed,  but  by  the  defendants,  &c.  To  this  bill  an  objection 
was  taken  for  want  of  parties,  because  all  the  persons  in- 
terested in  the  King's  share  were  not  before  the  Court ;  but 
Lord  Eldon  said  that  there  was  no  doubt  that  it  is  generally 
the  rule  that  wherever  a  rent-charge  is  granted,  all  persons 
who  have  to  litigate  any  title  with  regard  to  that  rent-charge 
or  with  each  other,  as  being  liable  to  pay  the  whole  er  to  con- 
tribute amongst  themselves,  must  be  brought  before  the 
Court  (b) ;  but  that  it  was  a  very  different  consideration 
whether  it  was  possible  to  hold  that  the  rule  should  be  applied 
to  an  extent  destroying  the  very  purpose  for  which  it  was 
established,  viz.  that  it  should  prevail  where  it  is  actually 
impracticable  to  bring  all  the  parties,  or  where  it  is  attended 
with  inconvenience  almost  amounting  to  that,  as  well  as  where 
it  can  be  brought  without  inconvenience.  It  must  depend 
upon  the  circumstances  of  each  case.  His  Lordship  said  that 
there  were  authorities  to  show  that  where  it  is  impracticable 
the  rule  shall  not  be  pressed ;  and  in  such  a  case  as  the  one 
before  him,  the  King's  share  being  split  into  such  a  numher 


(s)  Hardcastle  v.  Smithson,  3  A  Ik. 
216. 


(a)  11  Ves.  429. 

{h)  Vid€  1  Eq.  Ca.  Ab.  72. 
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tliat  it  n  impracticable  to  go  on  with  a  record  attempting  to  P^wM^^w^y 
ktag  all  parties  having  interest  in  the  subject  to  be  charged,  ikMe/^ 
he  should  hesitate  to  determine^  that  a  person  haying  a  demand  ' 
vpoQ  the  whole  or  every  part  of  the  moiety,  does  not  enough 
if  lie  brings  all  whom  he  can  bring. 

His  Lofdsh^)  then  goes  on  to  say,  there  is  one  class  of 
casta  veij  important  upon  this  subject;  viz.  where  a  person 
having  at  law  a  general  right  to  demand  service  from  the  indi« 
ndnali  of  a  large  district  to  his  mill  for  instance,  may  sue  thus 
in  equity :  his  demand  is  upon  every  individual  not  to  grind 
com  £ar  their  own  subsistence  except  at  his  mill ;  to  bring 
actions  against  any  individual  for  subtracting  that  service  is 
regaided  as  perfectly  impracticable,  therefore,  a  bill  is  filed 
to  estabUsh  that  right,  and  it  is  not  necessary  to  bring  all  the 
individttals.  Why  ?  Not  that  it  is  inexpedient,  but  that  it  is 
in^racticable  to  bring  them  all.  The  Court,  therefore,  has  re- 
quired so  many  that  it  can  be  justly  said  they  will  fiedrly  and 
honestly  try  the  legal  right  between  themselves,  all  other  per- 
sons interested,  and  the  plaintiff ;  and  when  the  legal  right  is  so 
established  at  law,  the  remedy  in  equity  is  very  simple :  merely 
a  bill  stating  that  the  right  has  been  established  in  such  a  pro- 
ceeding, and  upon  that  ground  a  Court  of  Equity  will  give  the 
jplaintiff  relief  against  the  defendants  in  the  second  suit  only 
represented  by  those  in  the  first,  I  feel  a  strong  inclination 
that  a  decree  of  the  same  nature  may  be  made  in  this 
>"(c). 


In  the  above  case  of  Adair  v.  The  New  River  Company ,  Rale  ai  to 
Lord  Eldon  laid  it  down  as  a  rule,  that  wherever  a  rent-  Jjj^^^^ 
charge  is  granted,  all  persons  whose  estates  are  liable  must  be  before  the  Court 
brought  before  the  Court.    This  rule,  however,  is  liable  to  f^S^lftf^*^ 
jud  exception  in  the  case  of  charities,  which  are  considered  en-  charities, 
titled  to  greater  indulgence  in  matters  of  pleading  and  practice 
than  ordinary  parties  (li).  Thus,  in  Attorney -general  v.  Shel- 
ley (e),  it  was  held,  that  in  the  case  of  a  charity  it  is  not 
necessary  that  all  the  terre-tenants  should  be  brought  be^- 

'(c)  Vid4  acc,  Biscoe  v.  The  Ua-      (d)  Attoraey-general  v.  Jackson, 
dertakers  of  the  Land  Bank,  cited  in    11  Ves.  S67. 
Cuthbert  v.  Westwood,  Vin.  Ab.  tit.      (e)  1  Salk.  163. 
Party,  B.  256,  PI.  58. 
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Penonsjoiatly 
and  lamlly 


Parties  not 
dispensed  with 
unless  their 
clum  is  homo- 
genous with 
those  present. 


fore  the  Court,  because  every  part  of  the  land  was  liable,  and 
the  charity  ought  not  to  be  put  to  this  difficulty.  The 
same  exception  to  the  general  rule  was  admitted  in  the  case  of 
Attorney-general  y,  Wy burgh  (g).  In  that  case  a  man  had 
charged  all  his  lands  in  Chigwell  and  in  Enfield  with  20/. 
per  annum  for  the  poor  of  Enfield,  and  an  information  being 
brought  to  make  divers  lands  in  Enfield  liable  to  the  charity, 
leaving  out  the  Chigwell  lands,  it  was  objected  that  the  Chig- 
well lands  ought  to  contribute,  and  the  owners  thereof  be 
made  parties;  but  the  Lord  Chancellor  (Macclesfield)  said, 
that  the  objection  was  in  the  nature  of  a  plea  in  abatement, 
and  that  unless  it  had  been  insisted  upon  in  the  answer,  and 
the  particular  owners  shown,  he  would  put  the  owners  of  the 
Enfield  lands  to  take  the  labouring  oar  on  themselves,  and 
find  out  the  Chigwell  lands.  It  does  not  appear,  however, 
from  these  cases,  that  under  similar  circumstances  the  Court 
will  at  once  make  a  decree,  charging  those  tenants  who  are 
before  the  Court,  and  leave  them  to  a  new  suit  with  the  other 
terre-tenants  if  they  can  find  them  out ;  but  the  result  is 
merely  this,  viz.  that  if  there  is  before  the  Court  a  party  who  in 
respect  of  the  land  possessed  by  him  is  liable  to  a  rent,  chained 
upon  that  together  with  other  lands,  the  Court  will  not  stop 
the  proceedings  for  want  of  parties,  but  will  go  on  in  the 
first  place  to  determine  whether  the  defendant  is  liable,  and  will 
then  direct  inquiries  whether  any  and  what  other  lands  are 
chargeable  with  them,  reserving  the  consideration  of  what 
shall  be  done  with  respect  to  any  other  lands  that  may  appear 
to  be  chargeable  (A). 

It  is  to  be  observed,  that  the  rule  laid  down  by  Lord  Eldon, 
in  Adair  v.  The  New  River  Company,  applies  only  to  cases 
where  there  is  one  general  right  in  all  the  parties  concerned ; 
that  is,  where  the  character  of  all  the  parties,  so  far  as  the  right 
is  concerned,  is  homogenous,  as  is  the  case  in  suits  to  establish 
a  moduif,  or  a  right  of  suit  to  a  mill ;  and  that  notwithstanding 
the  inconvenience  arising  from  numerous  parties,  there  are 
some  cases  in  which  they  cannot  be  dispensed  with,  as  in  the 


(/f)  I  P.  Wms.  699. 

(^)  Attorney-general  v,  Jackson,  11  V^s.SGS. 
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I  of  a  bill  filed  to  have  the  benefit  of  a  charge  on  an  estate,     Hule  it  to 
In  which  case  all  jperaons  must  be  made  parties  who  claim  an 
inCemtin  such  estate.  Thus,  where  estates  had  been  conveyed  All  iocumbnm- 
to  tmsteieSy  in  trust  for  such  creditors  of  the  grantor  as  should  cers  under  a 
«xeeate  the  conveyance,  and  one  incumbrancer,  some  of  c^^JST* 


incumbrances  were  prior  and  some  subsequent  to  the 
trust-deed,  filed  a  bill  praying  that  his  rights  and  interests 
under  his  securities  might  be  established,  and  the  priorities 
t>f  hiirtself  and  the  other  incumbrancers  declared ;  and  al- 
leging that  the  deed  was  executed  by  thirty  creditors  of  the 
gnmtoty  and  amongst  others  by  two  individuals  who  were 
named  as  defendants,  and  charging  that  such  creditors  were 
too  BumdrouB  to  be  all  made  parties  to  the  suit,  and  that  he 
was  ignorant  of  the  priorities  and  interests  of  such  parties  and 
of  their  residences,  and  whether  they  were  living  or  dead,  save 
as  to  the  two  who  were  named ;  a  plea  by  some  of  the  defend- 
ants, setting  out  the  names  and  residences  of  the  persons  who 
-  had  executed  the  deed,  and  alleging  that  they  were  living 
and  necessary  parties  to  the  suit,  was  allowed  (t). 

With  jneference  to  this  decision  it  may  be  observed,  that  it  All  incum-^ 
ia  the  general  and  almost  universal  practice  of  the  Court,  in  sequent  to 
auits  for  establishing  charges  upon  estates,  to  make  all  per-  plaintiff's  claim, 
entitled  to  incumbrances  subsequent  to  the  plaintifi''s 


charge,  parties  to  the  suit.  Thus,  in  the  case  of  a  bill  to   in  suits  to 

/oreclose  a  mortgage,  all  persons,  who  have  incumbrances 
upon  the  estate  which  are  posterior  in  point  of  time  to  the 
plaintiff's  mortgage,  must  be  made  defendants ;  for  although, 
if  there  are  many  incumbrancers,  some  of  whom  are  not  made 
parties  to  a  bill  of  foreclosure,  the  plaintiff  may,  notwithstand- 
ing, foreclose  such  of  the  defendants  as  he  has  brought  before 
the  Court  {k) :  yet  such  decree  will  not  bind  the  other  in- 
cumbrancers who  are  not  parties,  even  though  the  mortgagee 
atihe  time  of  foreclosure  had  no  notice  of  the  existence  of 
such  incumbrancers  (/).    Thb  rule  may  at  first  appear  to  be 


(0  Newton  v.  Earl  Egmont,  5  Godfrey  v.  Chadwell,  ib.  601 ;  1  Eq. 

Sim.  ISO.  Ca.  Ab.  318,  PI.  7.  S.  C. ;  Monet  v. 

(Ic)  Draper  v.  Lord  Clarendon,  2  Wcstcrnc,  2  Vem.GGSj  1  £q.  Ca. 

Vem.  518.  Ab.  164,  PI.  7.  S.  C. 

(/)  Lomax  r.  Hide,  2  Vcrn.  185  ; 
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R«le  as  to  inconsistent  with  the  usual  princtfiles  of  a  Covart  of  Equity, 
temnbtmncwi.  justice  of  it  is  very  clearly  shown  in  the  report  of  the 


Lord  Keeper's  (Finch)  judgment  in  Sherman  v.  Cox(m)m 
His  Lordship  says,  Although  there  be  a  great  mischief  on  one 
hand  that  a  mortgagee,  after  a  decree  against  the  mortgagor  to 
foreclose  him  of  his  equity  of  redemption,  shaO  never  know 
when  to  be  at  rest,  for  if  there  be  any  other  incumbranoea,  he 
is  still  liable  to  an  account,  yet  the  inconvenience  is  hr 
greater  on  the  other  side ;  for  if  a  mortgagee  that  is  a  stranger 
to  this  decree  should  be  concluded,  he  would  be  absolntdy 
without  remedy,  and  lose  his  whole  money,  when,  pexhapa,  a 
decree  may  be  huddled  up  purposely  to  cheat  him,  and  in  tlie 
mean  time  (he  being  paid  his  interest)  may  be  lulled  asleep 
and  think  nothing  of  it ;  whereas,  on  the  other  hand,  there  is 
no  prejudice  but  being  liable  to  the  trouble  of  an  account,  and 
if  so  be  that  were  stated  bona  fide  between  the  mortgagor  and 
mortgagee  in  the  suit  wherein  the  decree  was  obtained,  that 
shall  be  no  more  ravelled  into,  but  for  so  long  shall  stand  un- 
touched." (n) 

Upon  the  same  ground  it  was  that  Lord  Alvanley,  in  the 
Bishop  of  Winchester  y,  Beavor{o)y  ordered  a  bill  of  foe* 
closure  to  stand  over  for  the  purpose  of  making  a  judgment- 
creditor  a  party.  From  the  marginal  note  to  that  case,  a  doabt 
appears  to  arise  as  to  whether  the  Master  of  the  Rolls  intended 
to  adopt  the  general  rule,  that  all  incumbrancers  must  be 
parties  to  a  bill  of  foreclosure ;  but  the  decision  rests  upon 
the  rale  of  practice,  which  has  been  stated,  and  it  cannot 
after  that  decision  be  doubted  that  all  incumbrancers  whose 
liens  f^pear  upon  the  answer,  must  be  made  parties,  and 
if  that  answer  be  a  sufficient  one  and  true,  it  must,  according 
to  the  practice  in  drawing  bills  stated  in  the  note  below. 


(ii>  What  k  her«  said  by  the  Lord  a  hill  of  foreclosure^  inquirmg  whetlier 

Chancellor  on  the  subject  of  the  ac-  there  are  any  an<|  what  incumbranoes 

count,  as  well  as  the  case  of  Needier  afiecting  the  estate  besides  that  of  the 

V.  Deeble,  1  Cha.  Ca.  399,  appears  to  plaintiff,  in  order  that,  if  the  answer 

be  at  rariance  with  the  decision  in  states  any,  the  owners  of  such  incnia- 

Morret  v.  Westeme,  tupra.  It  seems  brances  be  made  parties, 

to  be  in  consequence  of  the  rule  above  (o)  8  Ves.  318. 
laid  down,  that  the  practice  prevails 


Person^  iiiiniedliatelj  interested  in  reskting^  SfC. 
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lypear  upon  the  answer  who  such  incombrancera  are.  At  all  Rale  it  to 
erentB  it  ie  evidenty  from  the  casee  of  Lomax  v.  Hidef 
CMffir^  V.  Ckadwellj  Marrett  v.  Westeme,  above  referred 
t»  (ji),  that  if  a  mortgagee  wiihee  to  obtain  an  andiaputed 
light  to  an  estate  by  forecloeure,  he  must  make  all  incum- 
bnuMtra  upon  the  estate,  of  whose  Hens  he  has  notice, 
(wliether  appearing  upon  the  answer  or  not,)  parties  to  his 


The  rule  which  requires  all  incumbrancers  upon  the  equity  j^^j^  extends  to 
of  rsdemptioa  to  be  brought  before  the  Court  in  cases  of  fore-  all  cases  where 
climro,  extends  to  cases  in  which  the  subject  of  the  litigation  J^^e^w  cSi^ 
has  been  sold,  or  chaj^d  subsequently  to  the  date  of  the  subs^uentto 
pkioOff's  claim,  whether  such  sale  or  charge  has  b^en  by  legal  plain^^fi'*  claim 
instrument,  or  only  by  agreement,  or  whether  it  extends  to 
the  whole  or  only  partial  interests.    Thus,  where  a  bill  was. 
filed  by  a  lessee  to  compel  a  landlord  to  give  his  licence 
Id  the  aseignment  of  a  lease  to  a  purchaser,  on  the  ground 
thai  he  had  by  certain  acts  waived  the  right  to  withhold 
ity  which  had  been  reserved  to  him  by  the  original  lease, 
the  purchaser  was  held  to  be  a  necessary  party  (^).  And  so  i£  Rule  in  cases 
a  man  contracto  with  another  for  the  purchase  of  an  estate,  forttteT''^^ 
and  afterwards, '  before  conveyance,  enters  into  a  covenant 
with  a  third  person  that  the  vendor  shall  convey  the  estate  to 
each  third  person,  the  vendor,  if  he  have  notice  of  the  subse- 
quent contract,  cannot  with  safety  convey  the  estate  to  the 
vendee  without  the  concurrence  of  the  third  person,  who  in  that 
case  will  be  a  necessary  party  to  a  bill  by  the  purchaser 
against  the  vendor  for  a  specific  performance ;  but  if  A.  con* 
tracts  with  B.  to  convey  to  him  an  estate,  and  B.  enters  into 
a  sub-contract  with  C,  that  he,  B.,  will  convey  to  him  the 
same  estate,  then  if  B.  files  a  bill  against  A.,  C.  will  not  be 
a  necessary  party,  because  A.  is  in  that  case  in  no  manner 
affected  by  the  sub-contract,  which  his  conveyance  to  B.  would 
rather  protect  than  injure  (r).    And  where  a  bill  was  filed 
by  creditors  to  set  aside  a  purchase  on  the  ground  of  fraud, 
and  it  appeared  that  the  purchaser  had,  since  his  purchase, 

(/))  Anttt  p.  373. 

(9)  Maule  V.  Duke  of  Beaufort,  1  Russ.  340. 
(r)   r.  WalforJ,  4  Russ,  S7a* 

B  B  4 


370 


tTuemtiti  a  wrtfaire  of  the 
a  neccMTj  party  (*). 
The  rale  winch  lemiiiea  all  i 
i,  erteodi  oiilj  to  caeca 
bffaocea  are  ipec  iftc,  i 
■Hat  caaea  where  ■■titta  1 
|Mkf  dehta  or  Icgadca^  the  1 
the  traet  property,  withost  thoec  i 
pwtiea  to  it,  although  m  a  bill  to  fercdflae  thcai  die  ccsAn  fat 
Cnw<f  araitanbebefiiredieCoiDt(/).  It  ia  aleo  anaceanry 
dbat  penooa  hariag  prior  iDortgagca  ac  locBBihraBcca  ahonU  be 
parties,  becaiae  they  will  hare  die  same  hen  vpoa  the  eatata 
after  a  decree  as  they  had befiire  (a);  Ibrdiia  reaaooithaabaao 
held,  that  in  a  bill  Ibr  a  partitioo,  a  nMrtgagca  apoa  die  whole 
ertateiaoota  ncccwary  party,  thoogfa  a  mortgagae  of  eae  of  the 
andirided  portiooa  woold  be  (x).  And  ao  where  a  faifl  waa 
broog^t  by  a  mortgagor  against  a  mortgagee,  praying  a  eala  of 
the  mortgaged  estate,  persona  who  had  ammitiea  prior  to  die 
mortgage  were  held  nnnecessary  parties,  and  notwithstanding 
they  iqypeared  at  the  hearing  and  consented  to  a  sale,  the  Maater 
of  the  RoUs,  Lord  Kenyon,  dismissed  the  biO  as  to  them  with 
costs,  and  said  that  the  eatate  most  be  sold  sobject  to  thdr  an- 
naides  (y).  It  most  hare  been  opon  the  same  princi|de,  that 
the  case  of  Lord  HolHs,  cited  in  3  Cha.  Rep.  86,  wherein  it 
was  held  that  a  third  mortgagee  buying  in  the  first,  need  not 
make  a  second  mortgagee  a  party,  was  decided,  otherwise,  it 
is  not  easy  to  reconcile  that  case  widi  the  other  principlea 
idiich  hare  been  laid  down.  It  cannot  be  supposed  that  it  waa 
meant  to  be  decided  that  a  third  mortgagee  baying  in  die  fiiat 
mortgage,  could  by  that  process  acquire  the  right  to  forecloae 
the  second,  without  bringing  him  before  the  Conrt,  and  gtfing 
him  an  opportonity  to  redeem. 
Mortgsfse  It  is  right  to  remark  here,  that  in  all  cases  where  a  mortgagee 

^ded  (0*21  ^  ^BoaA»  a  party  to  a  suit  by  the  mortgagor  or  those  claiming 
lidscmwl.        ander  him,  he  is  endUed  to  be  redeemed  (z)  ;  and  that  there- 

(f)  Copb  «.  MiddkUm,  9  Had.  (y)  DeUberev.  Norwood,  S  Swan. 

410.  144.  Q. 

(0  Lord  Red.  143,  amtt.  (s)  Drew  o.  O'Hara,  S  Ball.  & 

(»)  Roie  r.  Page,  t  Sim.  471.  Beat.  562,  n. ;  Cholmley  r.  Coaiitesk 

(x)  Swan  V.  Swan,  8  Pri.  518.  of  Oxford,  2  Atk  267. 
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fore,  vnlefla  a  second  mortgagee  or  other  incumbrancer  is  pre-  j^j^^'^^^^^ 

pared  to  redeem  him,  he  will  be  an  improper  party  to  a  suit  - 

by  soch  mortgagee  or  incumbrancer,  where  the  object  is  merely 

to  foreclose  the  equity  of  redemption; 

It  is  also  to  be  observed,  that  a  second  incumbrancer  may  Second  mort* 

lila  a  bill  to  redeem  the  first,  without  making  a  subsequent  in-  ^ 
1  ,     .1.1    ,  .      ,  .    ,  ,    ^        deeni  the  fittt 

onnbranoeraparty ;  and  that  if  he  bnngs  him  before  the  Court  without  tubae- 

fer  the  mere  purpose  of  haying  his  incumbrance  postponed,  2^^^°^*"'^ 

and  aot  to  foreclose  him,  the  bill  will  be  dismissed  against 

him  with  costs  (a). 

In  a  recent  case,  where  a  female  defendant  had  married  Party  becomiog 
dufing  the  progress  of  a  cause,  upon  which  occasion  her  into-  a^J^^^J^Bt^ 
rest  in  the  subject-matter  had  become  the  subject  of  a  settle-  executed  after 
meat,  upon  an  objection  being,  on  that  ground,  made  to  the  ^^'^ 
eanse  being  heard  till  the  husband  and  parties  interested  under 
the  settlement  were  before  the  Court,  the  Vice-Chancellor 
said,  that  as  the  settlement  had  been  made  pendente  litCy  the 
plaintiffs  might,  if  they  pleased,  have  the  cause  heard  and 
take  a  decree,  and  then,  if  necessary,  file  a  supplemental  bill 
to  bring  the  husband  and  other  parties  before  the  Court  (6). 

With  respect  to  incumbrancers  or  purchasers  becoming  such  Sabaequeotia- 
after  a  bill  has  been  filed,  they  will  be  bound  by  thp  decree,  *^""hM^be^ 
and  need  not  be  made  parties  to  the  suit,  whether  the  plaintiff  corain^  such 
have  notice  of  them  or  not,  for  an  alienation  pending  a  suit  is  ^* 
void,  or  rather  voidable  (c).    If,  therefore,  after  a  bill  filed  by 
the  first  mortgagee  to  foreclose,  the  mortgagor  confesses  a 
judgment,  executes  a  second  mortgage,  or  assigns  the  equity 
of  redemption,  the  plaintiff  need  not  make  the  incumbrancer, 
mortgagee  or  assignee  parties,  for  they  will  be  bound  by  the 
suit ;  and  where  a  purchaser  took  an  exception  to  a  title,  be- 
cause two  mortgagees,  who  became  such  after  the  bill  was  filed, 
were  no  parties  to  the  foreclosure,  the  exception  was  over* 
ruled  with  costs  (cO* 

In  these  cases  it  is  to  be  observed,  that  the  legal  estate  was 
in  the  plaintiff,  and  remained  so  during  the  proceedings.  But 

(a)  Shepherd  v.  Gwinnet,  3  Swan.  107 ;  Moore  v.  M'Namara,  1  Ba.  & 

157,  n.  Be.  309;  Gentle  v,  VVdid,  2  Atk. 

ib)  Oldaker  v.  Lavender,  0  Sim.  175  ;  Metcalfe  v.  Pulvcrtoft,  2  V.  & 

239-244.  B.  207. 

(c)  Walker  t.  Smalwood,  Amb.  (rf)  Bishop  Winchester  v.  Paine, 

676;  Gukill  v,  Durdin,  2  Ba.  &  Be.  11  Ves.  109. 
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l^m\mDem  where  a  change  in  the  ownership  of  tiie  legal  estate 

%  ^       !  takes  place  pending  the  suit,  by  alienation  or  otherwi«e,  the 

new  owner  must  be  brought  before  the  Court  in  some  shape  or 
other,  in  order  that  he  may  execute  a  conveyance  of  the  legal 
estate 

PsfchMsr  If  a  person,  pendente  litey  lakes  an  assigBment  of  tiie 

jMnrfMC*  Uu.  interest  of  one  of  the  parties  to  the  suit,  he  may  if  he  [leasee 
make  himself  a  party  to  the  suit  by  supplemental  bill,  b«t 
he  cannot  by  petition  pray  to  be  admitted  to  take  a  part  at 
a  party  defendant ;  all  that  the  Court  will  do  ie  to  make 
an  order  that  the  assignor  shall  not  take  the  property  out  of 
Court  without  notice  (/). 


Persons  conie-       We  come  now  to  the  consideration  of  those  cases  in  which 
t^^tiQ^^'     it  is  necessary  to  make  persons  defendants  to  a  suit,  not  he- 
resisting,         cause  their  rights  may  be  directly  affected  by  the  decree,  if 
obtained,  but  because,  in  the  event  of  the  plaintiff  succeeding 
in  his  object  against  the  principal  defendant,  that  defendant 
will  thereby  acquire  a  right  to  call  upon  him  either  to  reim- 
burse him  the  whole  or  part  of  his  demand,  or  to  do  some  act 
towards  reinstating  him  in  the  situation  he  would  have  been  in 
WktR  a  de-      but  for  the  success  of  the  plaintiff's  claim.   In  such  cases  the 
r^e^om^     Court,  in  order  to  avoid  a  multiplicity  of  suits,  requires  that 
against  another,  the  parties  so  consequentially  liable  to  be  affected  by  the 
K^^party,™^'  decree,  shall  be  before  the  Court  in  the  first  instance,  Ia 
order  that  their  liabilities  may  be  adjudicated  upon  and  settled 
by  one  proceeding.    Thus,  where  a  defendant  in  his  answer 
insisted  that  he  was  entitled  to  be  reimbursed  by  A.  what  he 
might  be  decreed  to  pay  to  the  plaintiff,  and  therefore  that 
A.  was  a  necessary  party,  the  Court,  at  the  hearing,  directed 
the  cause  to  stand  over,  with  liberty  to  the  plaintiff  to  amend 
Personal  repre-  by  making  A.  a  defendant  (g).    And  so  where  an  heir-at-law 
sdt^^heir  *     brought  a  bill  against  a  widow  to  compel  her  to  abide  by  her 
against  widow,  election,  and  to  take  a  legacy  in  lieu  of  dower,  it  was  held 
UHDNopel  her  to         ^^^^  personal  representative  was  a  necessary  party,  be- 
cause in  the  event  of  the  plaintiff  *s  suoceeding  she  was  entitled 

(e)  Dalv  0.  Kelly,  4  Dow.  495;      (/)  Foster  v.  Deac<Hi,  Mad.  k 
Bishop  of   Winchester  v.  Paine,   Geld,  59. 

itipra,  (g)  Oraenwood  v.  AUuiisob,  5  Sin. 

410. 
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id  aaliflfiM^n  for  her  legacy  out  of  the  peraonal  estate  j  ami  ^JJJ^JjjS** 
tbe  plaintiff  had  leave  to  amend,  by  making  the  execnter     tot  hat  a  * 
a  pnrty  (A).  temadygyer. 
Upon  this  principle  it  is  that  the  Courts  proceed  in  the  case  PnDcipal  ud 
of  Boretiesand  of  joint  oMigors  in  a  bond,  (before  referred  to,)  in  suretiei. 
Vicpdring  all  those  who  are  bound,  or  their  representatives,  to 
be  before  the  Court,  in  order  to  avoid  the  multipfioity  of  suits 
vldch  wottld  be  occasioned  if  one  or  more  were  to  be  sued 
withmt  the  others,  and  left  to  seek  contribution  from  their 
co-sureties  or  co-obligors  in  other  proceedings  (»).    And  upon  Principal,  ia 
tiie  same  ground,  where  a  bUl  had  been  filed  by  bail  against       ^  ^* 
the  creditor  for  an  account  of  dealings  between  him  and  th^ 
principal  debtor,  upon  which  bill  the  bail  had  obtained  an  in- 
janction  to  restrain  the  creditor  from  proceeding  in  his  action 
at  law  against  them  upon  the  bail  bond,  Lord  Chief  Baron 
Eyre  dissolved  the  injunction,  because  the  principal,  although 
named  as  a  defendant,  was  alleged  to  be  out  of  the  jurisdiction 
ef  the  Court  (i). 

Upon  the  same  principle  it  is,  that  in  suits  by  specialty  PenoDtl  repie- 
eredilon,  for  satisfi^ction  of  their  demands  out  of  the  real  ientatire,  ia 
estate  of  a  person  deceased,  it  is  required  that  the  personal  ^uluy^ci^^rs. 
as  well  as  the  real  representative  should  be  brought  before 
the  Court  because  the  personal  estate,  being  the  pri- 
mary fund  for  payment  of  debts,  ought  to  go  in  ease  of  ^ 
land  (/),  and  the  heir  has  a  right  to  insist  that  it  shall  be  ex- 
hausted for  that  purpose  before  the  realty  is  charged ;  so  that 
if  a  decree  were  to  be  made  in  the  first  instance  against  the 
heir,  he  would  be  entitled  to  file  a  bill  against  the  personal 
xepresentatrve  to  reimburse  himself.  The  Court,  therefore^ 
in  order  to  avoid  a  multiplicity  of  suits,  requires  both  the 
executor  and  heir  to  be  before  them,  in  order  that  it  may,  in 
the  first  instance,  do  complete  justice,  by  decreeing  the  exe* 
cutor  to  pay  the  debt,  as  far  as  the  personal  assets  wiH  extend, 
the  rest  to  be  made  good  by  the  heir  out  of  the  real  assets  (m). 
Upon  this  principle  it  was,  that  where  a  man  covenanted  for 

Lesquire  v.  Lesquire,  Rep.  t.  C^)  S  Atk.  400. 

Finch,  184.  (/)  Galton  v.  Hancock*  2  Atk. 

(0  iln<C  p.  369.  434. 

(j)  Roveray  v.  Grayson,  3  Swan,  (m)  Knight  v*  ICnight,  3  P.  Wns. 

145,  n.  833. 
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PenoBf  against  himBelf  and  his  heirs  that  a  jointure  house  should  remain  to 
vboQi  Defend*     1^  •  1 

anthua      ^®  uses  m  a  settlement^  and  the  jointress  brought  a  bill 

remedy  oyer,  ^  against  the  heir  to  compel  him  to  rebuild  and  finish  the  join* 

ture  house,  and  to  make  satisfactidn  for  the  damage  which 

she  had  sustained  for  want  of  the  use  thereof,  Lord  Talbot 

allowed  a  demurrer,  on  the  g^und  that  the  executor  ought  to 

be  a  party,  because  the  Court  would  not  in  the  first  instance 

decree  against  the  heir  to  perform  his  covenant,  and  then  put 

the  heir  upon  another  bill  against  the  personal  representative 

to  reimburse  himself  out  of  the  personal  assets  (n). 

Upon  the  like  ground,  where  L.  O.,  being  indebted  bj 

judgment,  and  seised  of  lands,  died  intestate,  leaving  an  infant 

heir,  whereupon  the  wife  took  administration,  and  possessed 

herself  df  the  personal  estate,  and  also  entered  into  the  lands 

as  guardian  to  the  heir,  and  after  receiving  the  rents  for  two 

years,  died,  having  made  a  will,  and  appointed  the  defendant 

her  executrix,  who  proved  the  will,  and  entered  upon  the  land 

as  guardian ;  the  heir  died,  and  his  heir  was  obliged  to  pay  off 

the  judgment,  whereupon  he  filed  a  bill  against  the  defendant 

to  be  reimbursed,  to  which  a  demurrer  was  put  in,  because  no 

administrator  de  bonis  non  of  L.  O.  was  party ;  and  the  Lord 

Keeper's  opinion  was,  that  the  profits  taken  by  the  guardian 

would  be  liable  to  make  satisfaction  to  the  plaintiff,  but  that 

tthe  personal  estate  of  L.  O.  was  in  the  first  place  liable  in 

ease  of  the  heir,  and  in  that  respect  held  the  bill  ill,  and  gave 

the  plaintiff  leave  to  amend  (o). 

Secus,  where         A  bill  of  discovery  of  real  assets  may,  however,  be  brought 

b  con^ted^^    against  the  heir,  in  order  to  preserve  a  debt,  without  making 

the  Ecelesias-    the  adminbtrator  a  party,  where  it  is  suggested  that  the  re- 

Ucal  Court.      presentation  la  contested  in  the  Ecclesiastical  Court  (/>) ;  and 

where  the  heir  of  an  obligor  would  not  administer  liimself, 

and  had  opposed  the  plaintiff,  who  was  a  principal  creditor,  in 

taking  out  administration,  a  demurrer  by  him,  because  the 

administrator  was  not  a  party,  was  over-ruled  {q), 

 ^  in      of      Where  the  nature  of  the  relief  prayed  is  such  that  the  heir 

of  foreclosure  ^t  law  has  no  remedy  over  against  the  personal  estate, 
against  heir  of 

mortgagor.         .  (m)  Knight  v.  Knight,  S  P.  Wms.  (p)  Plunkct  v.  Pcnson,  2  Atk.&l. 

333.  (9)  D'Aranda  v.  WhitUngham. 

(o)  BrcsscndcQ  r.  Decreets,  2  Ch.  Mos.  84. 
Ca.  197- 
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the  penonal  representative  is  an  unnecessary  party ;  thus  in  Pergonsa^Mt 
the  case  of  a  bill  filed  by  a  mort^ag^e  agtunst  the  heir  of  a  ^ 
mortgagor  to  foreclose,  the  executor  of  the  mortgagor  is  an    remady  onr.^ 
Qimecettary  party,  because  in  such  a  case  the  mortgagee  has  a 
nf^%  to  the  land  pledged,  and  is  not  in  anyways  bound  to  in- 
teaneddie  with  the  personal  estate,  or  to  run  into  an  account 
thereof ;  and  if  the  heir  would  have  the  benefit  of  any  pay- 
ment made  by  the  mortgagor  or  his  executor,  he  must  prove 
it(r).    And  it  makes  no  difference  if  the  mortgage  be  by 
demise  for  a  term  of  years,  provided  the  mortgagor  was  seised 
ia  fe^ ;  in  such  case  the  executor  is  an  unnecessary  party,  and 
if  made  one,  the  bill  against  him  will  be  dismissed  with 

costs  {b).   And  where  a  term  of  1,000  years  had  been  granted,   by  heir 

bat  conditioned  to  sink  and  be  extinguished  upon  payment  of  ^J^'*"^*' 
aojuwuity  for  forty-two  years,  and  at  the  expiration  of  the  time 
a  bill  was  brought  by  the  heir  of  the  grantor  for  a  surrender 
€i  the  residue  of  the  term,  it  was  held  that  the  personal  repre- 
MBtative  of  the  grantor  need  not  be  a  party  (0* 

Where  however  a  bill  is  filed  to  redeem  a  mortgage  against  the  Penonal  repie- 
heir  of  a  mortgagee,  the  personal  representative  must  also,  as  b[ij|^'^%jj^n, 
th<^  party  entitled  to  the  money,  be  made  a  party  to  the  suit,  be- 
cause, although  the  mortgagee  upon  paying  the  principal  money 
and  interest  has  a  right  to  a  reconveyance  from  the  heir,  yet  the 
heir  is  not  entitled  to  receive  the  money ;  and,  if  it  were  paid 
to  him,  the  personal  representative  would  have  a  right  to  sue 

him.  for  it.  And  so  to  a  bill  which  prays  a  sale  instead  of  a  fore-  :  • 

closure  (u),  the  personal  as  well  as  the  real  representative  must  closure, 
be  a  party,  because  it  is  requisite  to  show  that  the  personal  estate 

(r)  Duncombe  v  Hansley,  3  P.  (u)  The  cases  in  which  a  mortgagee 

Wms.  SSS,  notit;  Fell  v.  Browo,  2  may  have  a  sale  instead  of  a  fore- 

Bro.  C.  C.  979.  closure,  are — 1,  where  the  estate  is 

(s)  Bradshaw  o.  Outram,  IS  Ves.  deficient  to  pay  the  incumbrance; 

294.  If  the  mortgage  was  of  a  chat-  2,  where  the  mortgage  is  of  a  dry  re* 

lei  interest,  of  course  the  executor,  version;  3,  where  the  mortgagee  dies 

and  not  the  heir,  would  be  the  proper  and  the  e<^uity  of  redemption  descends 

party ;  and  if  freehold  and  leasehold  Upon  an  infant ;  4,  where  the  mort- 

estates  are  both  comprised  in  the  gage  is  of  au  advowson;  5,  where 

same  mortgage,  both  the  heir  and  ex-  the  mortgagor  becomes  a  bankrupt; 

ecutor  will  Im  necessary  j>arties  to  a  and  6,  where  a  mortgage  is  of  an 

bill  of  foreclosure.    Robins  v.  Hodg-  estate  in  Ireland.  Vide  2  Powell  on 

son,  Rolls,  15  Feb.  1794.  Mortgages,  by  Coventry,  lOlG,  n.  T. 

(0  Bampfield  v.  Vaughan,  Rep. 
t.  Finch,  104. 
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xroinnS*^  ^       exhausted  befinre  the  real  estate  can  be  soldy  the  per* 
aShMT*^  aonal  estate  being  in  such  case  the  primarj  fund(a;).  And 
where  a  mortgagee  having  a  power  of  sale,  without  the  con- 
ciirrence  of  the  mortgagor,  resorted  to  the  Court  of  Chancery 
to  compel  a  sale  ag^ainst  the  heir.  Sir  William  Grant  held,  that 
the  executor  was  also  a  necessary  party,  because  if  a  person 
having  the  legal  title  and  being  competent  to  sell,  will  have 
the  assbtance  of  the  Court,  all  who  are  interested  in  the 
mult  of  the  sale  must  be  parties,  that  the  whole  of  dieir 
claims  may  be  arranged  by  the  decree  (y). 
Heir  at  law  of       Where  a  man  contracts  for  the  purchase  of  an  estate,  and 
Boiu^^^iwctfic         intestate  as  to  the  estate  contracted  for  before  the  corn- 
performance,     pletion  of  the  contract,  the  vendor  has  a  right  to  file  a  bill 
against  his  personal  representative  for  payment  of  the  pur- 
chase-money, but  if  he  does,  he  must  make  the  heir  at  law  a 
party,  because  the  heir  is  the  person  entitled  to  the  estate.  And 
Where  vendee        the  same  reason  where  the  vendee,  after  the  cause  was 
diM  Tpendaae        issue,  died,  having  devised  the  estate  which  was  the  subject 
of  the  suit  to  infiemt  children,  and  the  plaintiff  revived  against 
the  personal  representatives  only ;  it  was  held  that  the  infinit 
devisees  wese  necessary  parties,  and  the  suit  was  ordered 
to  stand  over,  in  order  that  they  might  be  brought  before 
the  Court  (z). 

Personal  repre-  Upon  the  same  principle,  if  a  vendor  were  to  file  a  bill 
rchiser  •IP^^'t  the  heir,  the  heir  would  have  a  right  to  insist  upon  the 
petsonal  representative  being  brought  before  the  Court,  be- 
cause the  purchase-money  is  in  the  first  instance  payable  out 
of  the  personal  estate.  But  where  a  bill  stated  that  an  estate, 
purchased  in  the  defendant*s  name,  was  so  purchased  in  trust 
for  the  plaintiff's  ancestor  who  paid  the  purchase-money,  and 
prayed  a  reconveyance,  a  demurrer  on  the  ground  that  the 
executor  of  the  ancestor  was  not  a  party,  was  overruled ;  be- 
cause the  purchase«money  having  been  paid,  it  was  quite  clear 
that  no  decree  could  have  been  made  against  the  personal 
repsesentative  (a). 

(s)  Daniel  v.  Skipwith,  S  Bro.  (t)  Towmend  o. 'Champemowne, 

C.  C.  165 ;  Hoagson  o.  Parker,  ibid,  9  Pri.  130. 

Belt's  Edit,  note*  (a)  Astley  v.  Fountain,  Rep.  t. 

{y)  Christopher  v.  Sparke,  2  J.  &  Finch,  4. 
W.  229. 
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The  rule,  which  requires  the  presence  of  all  persoas  who  may  ^^^^j'pj^j^ 
be  eveniually  interested  in  the  decision  has  been  further  ex-      ^^^i  ^ 
amplified  in  the  case  of  Oreen  v.  Poole  (6).  In  tiiat  case  a  lease    remedy  ow.^ 
had  been  granted  to  the  plaintiffs  of  certain  tenements,  except- 
ing thereout  all  mines,  minerals,  &c.,  with  liberty  for  the  lessor, 
his  heirs,  lessees  or  assigns,  to  dig  and  work  the  mines,  &c.,  on 
paying  such  reasonable  satbfaction  for  such  damages  and  spoil 
of  ground  as  were  mentioned  in  a  certain  lease,  by  which  the 
mines  and  minerals  were  granted  to  a  person  of  the  name  of 
Ord,  and  in  which  lease  Ord  covenanted  to  pay  to  Henry 
Green,  the  plaintiff's  father,  who  then  occupied  the  lands  as 
tenant  from  year  to  year,  and  to  other  tenants  and  farmers 
within  the  manor,  such  satisfaction  for  damages  and  spoil  of 
ground  as  might  be  awarded  by  two  indifferent  persons,  to  be 
appointed  as  therein  mentioned.    Under  this  covenant,  tiie 
plaintiff  applied  to  the  lessee  of  the  minerals  for  satisfiM^on 
fbr  the  spoil  and  damage,  and  arbitrators  were  appointed, 
who  fixed  the  amount  to  be  paid  by  the  lessee,  which  he 
was  willing  to  pay,  but  the  plaintiff  not  being  satisfied  with 
the  award,  filed  his   bill   against  the  representatives  of 
the  lessor,  who  was  dead,  for  satisfaction  fbr  the  damage. 
To  this  bill  it  was  objected  at  the  hearing,  that  the  plaintiff 
had  not  made  proper  parties,  and  that  he  ought  to  have 
made  the  persons  claiming  under  Ord's  lease  of  the  mines 
defendants,  and  the  bill  was  dismissed.    The  House  of 
Lords,  however,  reversed  the  decree,  but  directed  that  the 
appellant  should  be  at  liberty  to  amend  his  bill  by  adding 
proper  parties.    The  precise  ground  upon  which  the  decision 
of  the  House  of  Lords  was  founded,  does  not  appear  from  the 
report;  it  is  evident,  however,  that  the  persons  interested  in 
the  lease  of  the  mines  were  considered  necessary  parties ;  the 
reason  of  which  must  have  been,  that  if  the  plaintiff  had 
succeeded  in  establishing  his  claim  against  the  estate  of  tire 
lessor,  the  representative  of  the  lessor  was  entitled  under  tire 
covenant  in  Ord*a  lease,  to  proceed  to  reimburse  himself 
against  the  persons  interested  under  that  lease ;  and  therefore, 
upon  the  principle  above  laid  down,  the  defendant  had  a  right 


(ft)  6  Bro.  P.  C.  504. 
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to  insist  upon  those  persons  being  before  the  Court  in  the  first 
ant  hat  a      instance,  in  order  that  the  whole  case  might  be  settled  at 
wm^lj  oref.  once. 


Sect.  III. 
Of  Objections  for  want  of  Parties. 
Id  what  manner     Having  endeavoured  in  the  preceding  sections  of  this 
b^^'enT        chapter  to  point  out  the  parties  who  ought  to  be  brought  before 
the  Court  by  the  plainti£F,  in  order  that  complete  justice  may 
be  done  in  the  suit,  the  next  step  is  to  show  in  what  manner 
an  objection,  arising  from  the  omission  of  any  of  these  parties, 
in  a  bill  is  to  be  taken  advantage  of  by  the  defendant,  and  how 
the  defect  arising  from  such  omission  is  to  be  obviated  or 
remedied  by  the  plaintiff. 

Who  are  to  be       And  here  it  is  necessary  to  remark,  in  the  first  instance, 

cotttideied  .  •  i      i  •  « 

parties  to  a  sait.  ^  considered  as  parties  to  a  suit  who  are  not  either 

plaintiffs,  or  named  in  the  prayer  for  process ;  the  mere  naming 

a  person  as  a  defendant,  without  praying  process  against  him, 

not  being  considered  as  making  him  a  party  (a). 

A  defect  of  parties  in  a  suit  may  be  taken  advantage  of 

either  by  demurrer,  plea  or  answer ;  or  if  the  defect  has  not 

been  sug^gested  in  any  of  those  proceedings,  the  defendant 

may  still  have  the  benefit  of  the  objection,  by  statement  to 

the  Court  at  the  hearing. 

Demurrer  for        Whenever  the  deficiency  of  parties  appears  on  the  face  of 

waat  of  parties,  want  of  proper  parties  is  a  cause  of  demurrer. 

There  appears  to  be  some  doubt  whether  a  demurrer  of  this 

nature  can  be  partial,  and  whether  it  must  not  extend  to  tho 

whole  bill.    And  in  the  case  of  The  East  India  Company  v. 

Coles  {b),  Lord  Loughborough  was  inclined  to  think,  that 

there  could  not  be  a  partial  demurrer  for  want  of  parties  ;  but 

upon  Mr.   Mitford*s  (Lord  Redcsdale)   mentioning  some 

cases  (c),  wherein  such  partial  demurrers  had  been  allowed, 

the  case  was  ordered  to  stand  over  to  the  next  day  of  dcmur- 

(a)  Windsor,  V.  Windsor,  2  Dick.    Atlwood  v.  Hawkins,  Finch,  113; 
707.  Brcssenden  v.  Decreets,  2  Cha.  Ca. 

(b)  3  Swan.  142,  n.  197. 
(r)  Astley  v.  Fountain,  Finch,  4 ; 
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Ten;  in  the  mean  time,  however,  the  plaintiff's  counsel,  By demqrrer.^ 
thinking  it  better  for  his  client,  amended  the  bill. 

It  is  to  be  observed,  that  if  a  sufficient  reason  for  not  Obviated  by 
bringing  a  necessary  party  before  the  Court  is  suggested  by  ci*e^*caii»e*fiS? 
the  bill,  as,  if  a  personal  representative  is  required,  and  ihe  omission, 
the  representation  is  charged  to  be  in  litigation  in  the 
Ecclesiastical  Court,  or  if  the  bill  seeks  a  discovery  of  the 
persons  interested  in  the  matter  in  question,  for  the  purpose  of 
making  them  parties,  and  charges  that  they  are  unknown 
to  the  plaintiff,  a  demurrer  for  want  of  the  necessary  parties 
will  not  hold  {d). 

Upon  the  same  principle,  where  it  was  stated  in  &  bill  that 
the  defendant,  who  was  the  next  of  kin  of  an  intestate,  had 
refused  to  take  out  letters  of  administration,  and  that  the 
plaintiff  had  applied  to  the  Prerogative  Court  for  administra- 
tion, but  having  been  opposed  by  the  defendant,  was  denied 
administration,  because  he  could  not  prove  that  the  intestate 
had  left  bona  notabilia ;  and  that  he  had  afterwards  applie  1 
to  the  Consistory  Court  of  Bath  and  Wells,  where  he  like- 
wise failed,  because  he  could  not  prove  that  the  intestate  had 
died  in  the  diocese ;  and  that  the  defendant  had  refused  to 
discover  where  the  intestate  had  died ;  a  demurrer  for  wanf 
of  proper  parties,  because  the  personal  representative  of  the 
intestate  was  not  before  the  Court,  was  overruled  (e). 

It  is  said  that  a  demurrer  for  want  of  parties  must  show   inust»how 

who  are  the  proper  parties;  not  indeed  by  name,  for  that  ^^Jt;^^*  ^"^^^^^ 
might  be  impossible  (f) ;  but  in  such  a  manner  as  to  point  out 
to  the  plaintiff  the  objection  to  his  bill,  so  as  to  enable  him  to 
amend  by  adding  the  necessary  persons  (g).  Some  doubt  has 
been  thrown  upon  the  correctness  of  this  rule,  in  consequence 
of  an  observation  by  Lord  Eldon  in  Pyle  v.  Price  (A).  His 
Lordship  is  there  reported  to  have  said,  *  that  beside  the  objec- 
tion which  had  been  mentioned  at  the  bar,  to  the  rule  which 
required  the  party  to  be  stated,  it  might  appear  that  the  plaintiff 
knows  the  party,*  and  then  to  have  observed,  '  perhaps  there  is 

(d)  Lord  Red.  146. 

(•)  D'aranda  v,  Whittingham,      (g)  Lord  Red.  147;  Attorney* 
Mos.  84.  general  v.  Jackson,  1 1  Yes.  369. 

(/)  Tourton  r.  Flower,  S  P.  Wms.      {h)  6  Ves.  781. 
369. 
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By  demnmr. 


A  inendment  of 
bill  after  de- 
murrer 


Pleas  of  want 
of  parties. 


Not  allowed 
where  a 
sufficient  excuse 
is  alleged. 


not  a  general  rule  either  way.'  It  is  submitted,  however,  that 
this  observatipn  of  Lord  Eldon  does  not  at  all  shake  the  rule 
which  has  been  laid  down,  as  to  the  necessity  of  pointing  out 
who  the  necessary  party  is,  but  merely  refers  to  the  observation 
made  at  the  bar,  that  there  was  no  rule  requiring  a  demurrer 
to  state  the  parties,  that  is,  by  name^  as  it  might  be  out  of  the 
power  of  the  defendant  to  do  so ;  and  that  it  does  not  refer  to 
the  necessity  of  calling  the  plain tiU's  attention  to  the  descrip- 
tion or  character  of  the  party  required,  in  order  to  enable  him 
to  amend  his  bill,  without  putting  him  to  the  expense  of 
bringing  his  demurrer  on  for  argument,  which  he  might 
otherwise  be  obliged  to  do,  in  order  to  ascertain  who  the 
party  required  by  the  defendant  is. 

Where  a  demurrer  for  want  of  parties  is  allowed,  the  cause 
is  not  considered  so  much  out  of  Court  but  that  the  i^ntiff 
may  afterwards  have  leave  to  amend,  by  bringing  the  necessary 
parties  before  the  Court  (i).  And  where  the  demuner  has 
been  ore  tenusy  such  leave  will  be  granted  to  him  without  his 
paying  the  costs  of  the  demurrer ;  though  if  he  seeks,  under 
such  circumstances,  to  amend  more  extensively,  than  by  merely 
adding  parties,  he  must  pay  the  defendant  the  costs  of  the 
demurrer  (k). 

If  the  defect  of  parties  is  not  apparent  upon  the  face  of  the 
bill,  the  proper  way  of  bringing  the  defect  before  the  Court  is 
by  plea,  which  must  aver  the  matter  necessary  to  show  it  (m). 

A  plea  for  want  of  proper  parties  is  a  plea  in  bar,  and 
goes  to  the  whole  bill,  as  well  to  the  discovery  as  to  the  relief, 
where  relief  is  prayed  (n),  though  the  want  of  parties  is  no 
objection  to  a  bill  for  discovery  merely  (o). 

Where  a  sufficient  reason  to  excuse  the  defect  is  suggested 
by  the  bill,  as  where  a  personal  representative  is  a  necessary 
party,  and  the  bill  states  that  the  representation  is  in  contest 
m  the  Ecclesiastical  Court  (jo);  or  where  the  party  is  resident 
out  of  the  jurisdiction  of  the  Court,  and  the  bill  charges  that 


(i)  Bressenden  v.  Decreets,  ubi 
ivpra ;  vide  etiam  Lloyd  v.  Loaring, 
6  Ves.  773. 

(Ic)  Newton  v.  Lord  Egmont,  4 
Sim.  585. 

(m)  Lord  Red.  226;  1  Vern.  110; 


2  Atk.  51. 

(n)  Plunkett  »,  Penson.  2  Atk. 
51 ;  Hamm  v.  Stevens,  1  Vern.  110. 

(o)  Saogosa  v.  East  India  Coiiw 
pany,  2  Eq,  Ca.  Ab,  170,  PI.  28. 

(p)  Plunkett V.  Penson,  2  Atk.  51 . 
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fiiet(^)  ,;  or  where  the  bill  seeks  a  discovery  of  the  necessary      By  plea. 

purtieB  (r),  a  plea  for  want  of  parties  will  not,  any  more  than  *       ^  ' 

a  denrarrer  for  the  same  cause,  be  allowed,  unless  the  defendant  unless  ez- 


the  excuse  made  by  the  bill,  by  pleading  matter  to 
show  itialse  ($),  Thus,  in  the  first  instance  above  put,  if  before  pfja.  *  * 
the  filing  of  the  bill  the  contest  in  the  Ecclesiastical  Court  had 
bees  determined,  and  administration  granted,  and  the  defend- 
ant had  showed  this  by  bis  plea,  the  objection  for  want  of  par- 
ties would  not  in  strictness  have  been  good. 

Upon  arguing  a  plea  of  this  kind,  the  Court,  instead  of  i^ave  to  amend 
allowing  it,  generally  gives  the  plaintiff  leave  to  amend  the  ^^^^  P*®** 
bill,  opon  payment  of  costs ;  a  liberty  which  he  may  also  ob- 
tain after  allowance  of  the  plea,  according  to  the  common 
cowse  of  the  Court,  for  the  suit  is  not  determined  by  the 
allowaace  of  a  piea(0* 

An  objection  for  want  of  parties  in  a  bill  may  also,  as  has  Objection  may 

been  stated,  be  noticed  by  the  defendant  in  hb  answer,  or  it  ^ 

'  •'  '  answer ; 

may  be  suggested  to  the  Court  at  the  hearing,  without  being   the 

in  any  manner  noticed  in  the  pleadings,  in  which  case,  if  the  hearing. 

Coort^thinks  the  objection  well  framed,  it  will  order  the  cause 

to  staaid  over,  and  give  the  plaintiff  leave  either  to  amend  his 

bill  by  adding  the  proper  parties,  or  to  file  a  supplemental  bill 

for  that  purpose.    If  the  objection  has  been  stated  upon  the  Leave  to  amend. 

answer,  the  order  will  be  made  upon  the  plaintiff  paying  the 

defendant  the  costs  of  the  day  ;  but  if  it  has  not  been  stated 

upon  the  answer,  the  order  will  foe  made  without  payment  of 

the  costs  of  the  day  (u). 

The  Court  will  not  at  the  hearing  give  leave  to  the  Not  given 
plaintiff  to  amend  by  adding  parties,  if  by  so  doing  the  ^''^[fj^"^'" 
nature  of  the  case  made  by  the  bill  will  be  changed;  and 
therefore,  where  a  bill  was  filed  for  the  specific  performance 
of  a  contract  for  a  lease,  in  which  the  contract  was  alleged 
to  have  been  entered  into  for  a  lease  to  the  plaintiff  only,  but 
the  defendant  by  his  answer  insisted  that  the  contract  was  for  a 
lease  to  the  plaintiff  and  A.,  and  at  the  hearing  the  plaintiff, 
afYer  endeavouring  unsuccessfully  to  establish  the  case  as 


(q)  Cowslad  r.  Cely,  Prec.  Ch.       {$)  Lord  Red.  227. 
8S :  Darwent  v.  Walton,  2  Atk.  510.       (t)  Ibid. 

(r)  Bowyer  r.  Covert,  1  Vem.  95.      («)  Mitchell  v.  Bailey,  3  Mad.  63. 
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At  the  beanng.  made  by  this  bill,  applied  for  leave  to  amend  by  making 
A.  a  party,  Lord  Redesdale  refused  to  allow  the  cause  to 
be  adjourned  for  that  purpose,  because  the  addition  of  the 
party  in  such  a  case  would  not  be  like  adding  a  party  against 
whom  in  a  plain  case  a  decree  was  to  be  made,  hut  it  would 
he  in  effect  making  a  new  case,  founded  upon  a  new  agree- 
ment, which  his  Lordship  said  would  be  mischievous  under 
such  circumstances,  because  parties  who  came  for  the  execu- 
tion of  agreements  should  be  compelled  to  state  them  as  they 
ought  to  be  stated,  and  not  to  set  up  titles  which,  when  the 
cause  comes  to  a  hearing,  they  cannot  support  (w). 

In  a  recent  case,  before  Sir  Charles  C.  Pepys,  M  R.,  an 
order  was  made  at  the  hearing  that  the  plaintifik  should  be  at 
liberty  to  amend  their  bill  by  adding  parties,  as  they  should  be 
advised,  or  by  showing  why  they  are  unable  to  bring  the 
proper  parties  before  the  Court  (x). 

The  proper  time  for  taking  an  objection  for  want  of  parties 
is  upon  opening  the  pleadings,  and  before  the  merits  are  dis- 
cussed (y) ;  hut  it  frequently  happens  that  after  a  cause  has 
beea,gone  into,  and  thoroughly  heard,  the  Court  has  felt 
itself  compelled  to  let  it  stand  over  for  the  purpose  of  amend- 
ment 

The  objection  for  want  of  parties  ought  to  proceed  finom 
a  defendant,  for  it  has  been  decided  that  the  plaiAtiff  hnngiag 
his  cause  to  a  hearing  without  proper  parties,  oannot  put  it  off 
without  the  consent  of  the  defendant  (a).  Cases  of  exception 
may  occur,  where,  for  instance,  the  plaintiff  was  not  aware  of 
the  existence  of  persons  whose  clainM  could  touch  the  interests 
of  those  who  were  upon  the  record ;  but  that  ought  to  be  clearly 
established ;  and  the  plaintiff  ought  to  apply  as  soon  as  he  has 
ohtained  that  knowledge 

It  appeam.  formerly  to  have  heen  considered,  that,  where 
a  bill  wanted ;  proper  parties,  it  was  in  the  power  of  the 
Court  either  to  dismiss  it  wi^out  prejudice  to  the  plaintiff *s 
right  to  file  a  new  bill,  or  to  give  leave  to  amend  (c) ;  hut 


Obiectioa  ought 
to  be  lakeo  at 
the  opening. 


—  ought  to 
procted  from 
the  dcfeodaot. 


Not  a  ground 
for  dismissal. 


(w)  Deniston  v.  Little,  2  Sch.  & 
Lef.  11  o. 

(x)  Milligan  v.  Mitchell,  Rolls. 
July  25, 1835. 

{y)  Jones  v.  Jones,  3  Atk.  111. 


(s)  Ibid. 

( a)  Innes  v.  Jackson,  16  Ves.  356. 
(6)  Ibid. 

(c)  SufTord  V.  the  City  of  London, 
1  P.  Wms.  428. 
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it  seems  that  a  decree  of  Sir  J.  Jekyll's  in  a  cause  at  the  Atthehttrin?. 

Rolls,  to  dismiss  a  bill  for  want  of  parties,  was  afterwards 

reyersed  for  that  reason,  and  that  a  decree  of  the  same 

natm«  in  the  Court  of  Exchequer  was  likewise  reversed  in 

the  Honse  of  Lords,  and  that  since  that  time  causes  have 

nerer  been  dismissed  for  want  of  parties,  but  are  ordered  butctsemos 

only  to  stand  over  on  paying  the  costs  of  the  day,  in  order  JJ^^j^J^JJ  ^ 

that  the  plainti£f  may  have  the  opportunity  of  making  proper  ameod. 

parties  (c). 

Formerly  the  costs  of  the  day,  as  settled  by  Lord  M accles-  Costs  of  tlie 
field,  were,  if  the  cause  was  heard  by  the  Lord  Chancellor,  5/., 
and  if  at  the  Rolls  5L  6$,  Sd.  {d) ;  but  now,  where  a  cause  being 
in  the  paper  for  hearing  is  ordered  to  be  adjourned  upon  pay- 
ment of  the  costs  of  the  day,  there  the  party  to  pay  the  same, 
whether  before  the  Lord  Chancellor,  the  Master  of  the  Rolls, 
or  the  Vice  Chancellor,  shall  pay  the  sum  of  10/.,  unless  the 
Court  shall  make  order  to  the  contrary  {e), 

A  plaintiff  may  at  the  hearing  obviate  an  objection  for  want  Plaintiff  may 
of  a  particular  party,  by  waiving  the  relief  he  is  entitled  to  a^^^raUeot 
against  such  party  (/);  and  where  the'  evident  consequence  of  parties, 
the  establishment  of  the  rights  asserted  by  the  bill,  might  be 
the  giving  to  the  plaintiff  a  claim  against  other  persons  who  are 
not  parties  to  the  suit,  the  plaintiff  by  waiving  that  claim  may 
avoid  the  necessity  of  making  those  persons  parties  (g).  This, 
however,  cannot  be  done  to  the  prejudice  of  others  (A). 

In  some  cases  the  defect  of  parties  has  been  cured  at  the   or  under- 
hearing  by  the  undertaking  of  the  plaintiff  to  give  full  effect  uftht-ir 
to  the  utmost  rights  which  the  absent  party  could  have  rights, 
claimed,  those  rights  being  such  as  could  not  affect  the  interest 
of  the  defendants.    Thus,  where  a  bill  was  filed  to  set  aside 
a  release  which  had  been  executed  in  pursuance  of  a  family 
arrangement,  in  consequence  of  which  a  sum  of  stock  was 
invested  in  the  names  of  trustees  for  the  benefit  of  the  plain- 
tiff's wife  and  unborn  children,  which  benefit  would  be  lost  if 
the  release  were  set  aside,  the  Master  of  the  Rolls  held,  that 

(c)  Aoon.  2  Atk.  11;  Jones  r.      (/)  Pawlet  t>.  the  Bishop  of  Lia* 
Jones,  3  Atk.  Ill ;  Green  v.  Poole,    coin,  2  Atk.  206. 
6  Bro.  P.  C.  504.  (g)  Lord  lied.  146. 

(H)  1  Turner  &l  V.  82.  {h)  Ibid. 

(r)  Ord.  1828,  xxxv  ;  2  Russ.  App.  14. 
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bind  absent 
parties. 


Of  amending 
bill  by  adding 
parties. 


Of  adding  co- 
plaintiffs. 


the  trustees  of  the  settlement  were  necessary  parties,  in 
order  to  assert  the  right  of  the  children,  but  upon  the  plain- 
tiff's counsel  undertaking  that  all  the  monies  to  he  recovered 
by  the  suit  should  be  settled  upon  the  same  trusts  for  the 
benefit  of  the  plaintiff^s  wife  and  children,  his  Honor  per- 
mitted the  cause  to  proceed  without  the  trustees,  and  ulti- 
mately, upon  the  undertaking  of  the  plaintiff,  dedaied  that 
the  plaintiffs  were  not  bound  by  the  release  (t ). 

As  a  decree  made  in  the  absence  of  proper  parttes  may  be 
reyersed,  and  at  all  events  will  not  bind  those  who  are  absent, 
or  those  claiming  under  them  (h),  great  care  should  be  taken 
on  the  part  of  the  plaintiff  to  have  the  necessaiy  parties 
before  the  Court,  and  that  previously  to  his  bringing  the 
cause  on  for  hearing  (/) ;  because,  as  we  have  seen  before,  he 
cannot  then  apply  for  leave  to  add  parties  without  the  con- 
sent of  the  defendant. 

The  most  usual  way  of  adding  parties  is  by  amendment  of 
the  original  bill,  though  sometimes  it  is  done  by  supplemental 
bill,  and  the  Court  will  suffer  the  plaintiff  to  amend  his  bill 
by  adding  parties  at  any  time  before  the  examination  of 
witnesses  has  taken  place.  If  there  has  been  no  plea  or 
demurrer,  such  amendment  may  be  made  without  costs,  pro- 
vided the  addition  be  not  so  great  as  to  render  it  necessary 
for  the  original  defendants  to  have  a  new  copy  of  the  bill,  or 
to  put  in  a  further  answer,  and  provided  also  the  plaintiff 
undertakes  to  amend  the  defendant's  office  copy  according  to 
the  addition  (m). 

An  order  to  amend  by  adding  parties  allows  of  the  intro- 
dnction  of  apt  words  to  charge  them,  and  to  state  the  cato 
against  them  (o).  A  plaintiff  is  not  obliged,  in  adding  parties 
by  amendment,  to  make  them  defendants,  he  may,  if  he  pleases, 
apply  for  leave  to  make  them  co-plaintiffs,  and  he  has  been  per- 
mitted to  do  so  by  special  motion  after  the  defendants  have 
answered  the  original  bill  (p).    It  is  to  be  observed,  however, 

(0  Harvey  v,  Cooke,  4  Russ,  35.      (m)  Prac.  Reg.  SOI. 


(/)  Tor  cases  in  which  the  defect  ton,  12  Ves.  48. 

of  parties  has  been  remedied  by  the  (p)  Hichens  r.  Congrevc,  1  Sim. 

voluntary  appearance  at  the  hearing,  500. 
vide  ante,  p.  2CI, 


(o)  Hand.  77.  Palk  v.  Ld.  Clin- 
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that  after  answer  the  addiUon  of  a  co-plajntiff  ib  not  a  matter  of 

,  ,      .        ,           ,            .            /.     1  i.        J          the  Bill, 
cotuse,  and  that  in  such  case  the  grating  or  renisal  of  an  order  s  ^  . 

to  amend  by  adding  parties  as  plaintiffs  is  discretionary  in  the  After  answers 

Court.    Thus,  in  the  caie  of  The  Govemara  of  Luton  Free  dw^etiontry  in 

court* 

Sehooi  T»:  Smith  upon  an  application  being  made  to  the 
Court  «f  Exchequer^  that  the  plaintiffiB  might  be  at  liberty  to 
amend  theirbiU  by  the  addition  of  a  plaintiff,  on  payment  of  20«. 
coetSy  Scc.y  the  motion  not  beuig  supported  by  any  affidavit 
waa^ne^ued.  Upon  a  similar  motion  being  afterwards  made, 
suppertfii  by  affidavits,  stating  the  whole  f»cts  and  pnn 
oaadini^  in  the  cause,  and  that  at  the  time  of  the  instruct 
tiMis:  being. ^iven  to  counsel  to  prepare  the  original  bill,  the 
plaintiff  was  ignorant  of  the  facts  which  rendered  it  neces- 
oary^.to  make  the  party  a  co-plaintiff,  but  without  stating 
tluit  the  party  whose  name  was  proposed  to  be  inserted  had 
giren  his  consent,  the  motion  was  ordered  to  stand  over  in 
oidec  that  such  consent  might  be  given,  whereupon  an.  affi- 
davit was  afterwards  filed,  verifying  an  annexed  written  ceni- 
sent  of  the  party,  and  the  motion  was  renewed,  but  was 
ulUmatcdl^r  refused,  upon  argument,  with  costs  (r). 

From  the  above  case,  it  is  to  be  collected  that  where  a  And  canoot  be 

plaintiff  applies  after  answer  for  leave  to  amend  his  bill  by  <lonewiih  m 
jj.  1  .  ,  i.  ,  .  .       the  consent  of 

dft/Jdng  a  co-plaintiff,  he  must,  m  support  of  his  application,  the  new  plain- 
show  that  tjl^e  person  proposed  to  be  added  is  willing  to  be- 
come  a  co*plajntiff. 

It  is*  to  be  observed,  that  a  bill  of  discovery  cannot  be  No  plaiotifTs 
amended  by  adding  parties  as  plaintiffs.    This  was  held  to  ^^bjii^f^dfa^  ^ 
be  the  law  of  the  Court  by  Lord  Eldon  in  Lord  Cholmondeley  covery. 
y.  Lord  Clinton  (s),  where  a  bill  had  been  filed  by  ceatui  qtie 
irustSy  in  aid  of  an  ejectment  at  law,  and  the  defendant  pleaded 
facts  to  show  that  the  legal  estate  was  in  the  trustees.  The 
difficulty  in  the  case  was,  however,  got  over  by  the  plaintiffs 
consenting  to  the  allowance  of  the  plea,  and  moving  to 
amend  by  inserting  a  statement  to  show  that  the  legal  estate 
was  in  trustees,  and  that  a  count  had  been  introduced  in  the 
declaration  in  ejectment  on  the  demise  of  the  trustees. 

In  a  recent  case  before  Lord  Cottenham,  L.  C,  his  Lordship 

(q)  1  M'Lel.  17. 

(r)  Vide  etiam  IMilward  r.  Oldficld,  4  Price  325. 
(«)  2  Mer.  71.  74. 

C  C  4 
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Of  amending 
the  Bill. 

*^  ^ 

Order  to  amend 
at  the  hearing, 
will  not  autho- 
r'le  the  intro- 
duction of  new 
plaintifb. 


Partiet  added 
after  pnblica- 
tioD. 

After  decree. 


held  that  an  order  made  at  the  hearing  for  leaye  to  amend,  by 
adding  parties,  did  not  authorise  the  introduction  of  new  co- 
plaintifiis  (/). 

We  have  seen,  however,  before,  that  where  a  plaintiff  is  one 
of  a  class  who  oaght  to  be  parties  to  the  suit,  bat  whose  number 
would  bring  the  caae  within  the  rule  before  pointed  ont,  as 
acted  upon  where  the  parties  claiming  in  the  same  interest  as 
the  plaintiff  are  so  many  that  the  introduction  of  them  upon 
the  record  would  be  producti?e  of  inconvenience,  and  omits  to 
state  in  his  bill  that  he  sues  on  behalf  of  himself  and  of  the 
others,  having  the  same  interest  with  himself,  the  Court  will 
allow  the  defect  to  be  remedied  by  amendment,  and  will  at  the 
hearing  permit  the  cause  to  stand  over  for  that  purpose  (u). 

It  is  said  that  the  Court  will,  even  after  puhlication,  and  at 
any  time  before  hearing,  suffer  parties  to  be  added  by  amend- 
ment upon  a  proper  cause  being  shown,  and  that  even  after 
a  decree  and  before  it  has  been  enrolled,  persons  interested 
may  by  petition  be  made  parties  and  let  into  it,  if  their 
right  be  interwoven  with  the  other  plaintiffs  and  settled  (in 
general)  by  the  decree,  they  paying  the  plaintiffs  a  pro- 
portionable part  of  the  charges  of  the  suit(tc;).  And  in 
Habergham  v.  Vincent  (a),  Lord  Thurlow  intimated  an 
opinion  that  after  a  decree  had  been  made,  passed  and 
entered,  without  bringing  before  the  Court  a  personal  repre- 
sentative who  had  become  so  after  the  bill  was  filed,  he  might 
be  added  by  amendment,  and  that  a  motion  for  that  purpose 
would  be  regular,  provided  it  was  merely  for  the  purpose  of 
making  him  a  witness  to  what  was  done  in  the  Masters 
Ofiice,  but  that,  if  there  was  anything  in  the  decree  affecting 
him  in  the  way  of  order  to  pay,  such  an  order  would  be  out 
of  the  power  of  the  Court. 

It  is,  however,  to  be  observed,  that  after  publication  has 
been  passed,  and  tlie  cause  set  down  for  hearing,  the  bill  can 
be  amended  in  no  other  respect  than  hy  making  parties  (y),  and 
that  even  an  order  for  leave  to  amend  by  adding  parties  will 


(0  Milligan  v.  Mitchell.  L.  Ch., 
5th  May,  1836. 
(tt)  Ante.'iZQ, 
(ic)  Prac.  Reg.  301. 


(x)  1  Ves.  jun.  68. 
iy)  Goodwin  v,  Goodwin,  3  Alk. 
370. 
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not  be  granted  after  replication  where  the  plaintiff  haa  been  ^^^||^°^''^ 

guilty  of  laches  (z).  «  ^   '  0 

If  parties  are  added  after  witnesses  have  been  examined,  wberc  parties 

the  deposition  of  those  witnesses  cannot  be  read  i^^ainst  them,  are  added  after 
^-       ,         ,   J  ^  i?  •  •  i_  czamiaation  of 

as  they  have  had  no  opportunity  of  cross-examining  such  ^iuienei. 

witnesses  (a) ;  and  if  the  parties  are  added  after  publication 

passed,  the  cause  as  to  those  parties  must  be  heard  upon  bill 

and  answer.    If,  therefore,  a  plaintiff  after  poblioation  passed.  The  cauie  muat 

is  advised  that  it  will  be  necessary  to  bring  other  parties  ^I'^i^an^Ser. 

before  the  Court,  and  in  order  to  do  that,  must  put  new 

matter  in  issue,  he  must  not  proceed  by  amendment  but  by 

supplemental  bill  (b). 

It  may  be  observed  here,  that  it  is  not  considered  as  any  Parties  may  be 
breach  of  an  order  to  amend  by  adding  parties  made  at  ^^^^  ^'5*^ 
the  hearing,  that  the  defendant  has  brought  the  necessary  P**"*®"*** 
parties  before  the  Court  by  Bupplemental  bill  instead  of  amend- 
ment (c). 

Sect.  IV. 

Of  the  Joinder  of  Parties  who  have  no  Interest  in  the  Suit. 

It  has  been  before  stated,  that  no  one  should  be  made  a  As  defendaDtst. 
party  to  a  suit  against  whom,  if  brought  to  a  hearing,  there  '       ^  ' 
can  be  no  decree  {d) ;  thus,  an  agent  for  the  purchase  of  an  AgenU. 
estate,  is  not  a  necessary  party  to  a  bill  against  his  employer 
for  a  specific  performance,  although  he  signed  the  memo- 
randum for  the  purchase  in  his  own  name  (e),  and  so  a 
residuary  legatee  need  not  be  made  a  party  to  a  bill  against  Residuary 
an  executor  for  a  debt  or  legacy,  and  for  the  same  reason  in 
a  bill  brought  by  or  against  the  assignees  of  a  bankrupt  or  BaokrapU  and 
insolvent  in  respect  of  the  property  vested  in  them,  under 
the  bankruptcy  or  insolvency,  the  bankrupt  or  insolvent 
should  not  be  parties  (/).    Upon  the  same  principle^  persons 
who  are  mere  witnesses,  and  may  be  examined  as  such,  ought  Mere  witocsses. 

(s)  Milward  v.  Oldfield,  4  Price  (e)  Greenwood  v.  Atkinson,  5 

S25.  Sim.  419. 

(a)  Pratt  v.  Barker,  1  Sim.  1.  (d)  Z  P.  Wros.  311,  n.  1. 

{b)  Goodwin  v.  Goodwin,  3  Atk.  (e)  Kingley  v.  Young,  Coop.  Tr. 

370 ;  vide  post.  Amendment  of  Dills  PI.  42. 

and  Supplemental  Bills.  (  / )  Vide  ante  Bankrupt  Defendants* 

Parties. 
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As  Defimdants.  not  to  be  made  defendants  (/),  even  though  the  object  of  the  bill 
is  to  obtain  a  discovery  in  aid  of  an  action  at  law  in  which  their 
diflcoyerj  would  be  more  e£fectual  than  their  examination  (g). 
Memben  and  This  rule  is,  however,  liable  to  exceptions ;  thus  in  cases 
officers  of  cor-  where  under  certain  circumstances  a  discovery  upon  oath  is 
porauons.  ,  desirable  from  individual  members  of  a  corporation  ag^g^regate, 
or  from  the  officers  of  a  corporation,  such  members  or  officen 
may  be  made  defendants  (A) ;  with  respect  to  the  latter  case, 
it  has  been  observed  by  Lord  Eldon,  that  the  principle  upon 
which  the  rule  has  been  adopted  is  very  singular ;  it  origfi- 
nated  with  Lord  Talbot  (t),  who  reasoned  thus  upon  it,  that 
you  cannot  have  a  satisfactory  answer  from  a  corporatioo, 
therefore  you  make  the  secretary  a  party,  and  get  from  him 
the  discovery  you  cannot  be  sure  of  having  from  them,  and 
it  10  added  that  the  answer  of  the  secretary  may  enable  you 
to  get  better  information."  The  first  of  these  principles^*' 
continues  his  Lordship,  is  extremely  questionable,  if  it  were 
now  to  be  considered  for  the  first  time  ;  and  as  to  the  latter, 
it  is  very  singular  to  make  a  person  a  defendant  in  order  to 
enable  yourself  to  deal  better,  and  with  more  success,  with 
those  whom  you  have  a  right  to  put  upon  the  record ;  but 
this  practice  has  so  universally  obtained  without  objection, 
that  it  must  be  considered  established'' (^). 
Agents  to  sell.  Other  persons  are  mentioned  by  Lord  Eldon  as  affording 
auctioneers,  &c.  exceptions  to  the  rule  before  laid  down,  that  mere  witnesses 
cannot  be  made  parties  to  a  suit,  viz.  agents  to  sell,  auc- 
tioneers, &c.,  who  have  been  made  defendants  without  ob- 
jection (/) ;  his  Lordship,  however,  appears  to  have  thought 
that  the  practice  of  making  such  persons  parties  arose  origi- 
nally from  their  having  some  interest,  such  as  holding 
deposits,  which  might  entitle  the  plaintiff  to  relief  against 
them,  and  it  has  been  since  held  that  an  agent  who  bids 
at  an  auction  for  an  estate,  and  signs  the  memorandum 
in  his  own  name  for  the  purchase,  need  not  be  made  a  co- 
defiandant  with  his  employer  to  a  bill  for  the  specific  per- 
formance of  such  agreement  (m).    In  Dummcr  v.  The  Cor- 

(/)  Plummer  r.  May,  1  Ves.  (»)  Wych  t\  Meal,  3  P.Wms.SlO. 

426 ;  How  v.  Best,  5  Mad.  19.  (k)  7  Ves.  289. 

(g)  Fenion  v.  Hughes,  7  Ves.  288.  (/)  Ibid. 

Ih)  Vide  ante  Corporations,  180.  (m)  Coop.  Tr  P.  42. 
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paraium  of  Chippenham  (n)^  Lord  ELdoo  also  mentioBB  as  As  DefendanU. 
cttMS  of  exception  to  the  general  rule  above  referred  to,  those 
ef  arbitratorB  and  attomies.  With  respect  to  arUtrators,  how-  Arbitratcra. 
enePy  it  is,  a-rule  that  in  general  an  arbitrator  cannot  be  made  a 
pait^'to^  a  bill  for  the  purpose  of  impeaching  an  award,  and 
tiMt'if  be  is,  he  may  deroar  to  the  bill,  as  well  to  the  discorery 
a*  to  the  relief  (o) .  In  some  cases,  nevertheless,  where  an  award 
hnpeached  on  the  ground  of  gross  misconduct  in  the 
and  they  have  been  made  parties  to  the  suit,  the 
Court  has  gone  so  far  as  to  order  them  to  pay  the  costs  (/»). 
In  tnch  cases  Lord  Redesdale  considers  it  probable  that  a  de- 
mwrtr  to  the  bill  would  not  have  been  allowed  (9),  and  in  Lord 
Lonsdale  y.  Littledale  (r),  a  demurrer,  by  an  aii)itrator,  to  a 
bill  of  this  nature  was  in  fact  overruled,  though  not  expressly 
upon  the  ground  of  the  impropriety  of  making  an  arbitrator  a 
party,  but  because  the  bill  charged  certain  specific  acts  which 
allowed  combination  or  collusion  between  him  and  one  of  the 
parties,  and  made  him  the  agent  for  such  party,  and  which 
tiia  Court  therefore  thought  required  an  answer. 

But  although  arbitrators  may  be  made  parties  to  a  bill  to  May  plead  to 
00t  aside  tiieir  award,  they  are  not  bound  to  answer  as  to  their  discovery, 
motiTOS  in  making  the  award,  and  they  may  plead  to  that 
part  of  the  bill  in  bar  of  such  discovery  (s) ;  but  it  is  incum-  but  must  an- 
bent  upon  them,  if  they  are  charged  with  corruption  and  par-  ^^^r  charges  of 
dality  to  snpport  their  plea  by  showing  themselves  incorrupt  ^"^P^*®*^ 
and  impartial,  or  otherwise  the  Court  will  give  a  remedy 
against  them  by  making  them  pay  costs  (t). 

From  the  preceding  cases  it  may  be  collected  that  arbi«-  May  be  made 
ttators  can  only  be  made  parties  to  a  suit  where  it  is  intended  ^ 
to  fix  them  with  the  payment  of  costs,  in  consequence  of  their 
cormpt  or  fraudulent  behaviour,  and  in  such  cases  it  is  iqp- 
prehended  that  the  bill  ought  specifically  to  pray  that  relief 
against  them.    The  same  rule  also  applies  to  the  other  case  Attomies. 
of  exception  before  alluded  to,  as  having  been  mentioned 

(n)  14  Ves.  252.  (9)  Lord  Red.  131. 

(0)  Steward  v.  K.  I.  Com.,  2  Vem.  (r)  2  Ves.,  jun.  451 .  , 
380  ;  Lord  Red.  13L  (<)  Anon.  3  Atk.,  641. 

(p)  Chicot  V,  Lequesnc,  2  Ves.      (t)  Lingood  v.  Croucher,  2  Atk. 

315  ;  Lingood  r.  Crouchcr,  2  Atk.  89G.  501. 
395.  501. 


396 


Of  necessary  Parties  to  a  Suit : 


AseDto  in  frau' 
doieot  transac' 


Married 


At  Defendaou.  bj  Lord  Eldon,  namely,  that  of  attornies,  who  can  only  be 
made  parties  to  a  suit  in  cases  where  they  have  so  involTed 
themselves  in  fraud,  that  a  Court  of  Equity,  although  it  can 
give  no  other  relief  against  them,  will  order  them  to  pay  the 
costs.  Thus,  where  a  solicitor  assisted  his  client  in  obtain- 
ing a  fraudulent  release  from  another,  he  was  held  to  be 
properly  made  a  party,  and  liable  to  costs  if  his  principal  was 
not  solvent  (u).  The  same  rule  applies  to  any  other  person 
acting  in  the  capacity  of  agent  in  a  fraudulent  transaction,  as 
well  as  to  an  attorney  or  solicitor  (x).  It  is  to  be  observed, 
that  in  such  cases,  if  an  attorney  or  agent  is  made  a  party, 
the  bill  must  pray  that  he  may  pay  the  costs,  otherwise  a 
demurrer  will  lie.  In  Le  Texier  v.  The  Margravine  of  An- 
ipach  (y),  one  of  the  questions  before  the  CouK  was,  whether 
a  married  woman  could  be  made  a  party  to  a  suit  on  the 
allegation,  that  in  certain  contracts  which  were  the  subject  of 
litigation,  she  had  acted  as  the  agent  of  her  husband,  and 
that  she  had  in  her  possession  vouchers,  &c.,  the  discovery  of 
which  might  assist  the  plaintiff  in  his  case ;  tibe  bill,  which 
did  not  pray  any  relief  against  the  wife,  had  been  demurred 
to,  and  Lord  Eldon  allowed  the  demurrer  on  the  ground  that 
she  was  merely  made  a  defendant  for  the  purpose  of  dis- 
covery, and  that  no  relief  was  prayed  against  her.  Hb 
Lordship  said,  I  give  no  judgment  as  to  what  would  have 
been  the  effect  if  the  bill  had  prayed  a  delivery  to  the  plaintiff 
of  the  vouchers,  which  are  charged  to  be  in  the  hands  of  the 
wife ;  it  is,  however,  simply  as  far  as  relief  goes,  a  bill 
against  the  husband  only,  and  against  the  wife  a  bill  for 
discovery  only.  The  consequence  is,  that  independent  of  her 
character  as  wife,  the  case  must  be  considered  as  one  of  thoee 
in  which  the  Court  does  sometimes  allow  persons  to  be  made 
parties,  against  whom  no  relief  is  prayed,  and  the  only  case 
of  that  kind  is  that  of  the  agent  of  a  corporation."  With 
respect  to  the  propriety  of  making  an  attorney  or  agent  a 
party,  merely  because  he  has  deeds  or  other  documents  in  his 
possession,  Lord  Eldon,  in  Fenwick  v.  Recd^z),  observed, 


Attornies  or 
agents  having 
the  custi'dy  of 
deeds,  &c. 


(tt)  Bowles  r,  Stewart,  1  Sch.  & 
I^f.  227. 
(i)  Bulkeley  v.  Dunbar,  1  Anst.37. 


(v)  15  Vcs.  164. 
(s)  1  Mei.  123. 
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thai  generally  speaking,  and  prima  fade^  it  is  certainly  not  AiDefandmtep 

neeenary  to  make  an  attorney  a  party  to  a  bill  seeking  a 

diaeovery  and  production  of  title  deeds,  merely  because  he 

\mm  them  in  his  custody,  because  the  possession  of  the 

attorney  is  the  possession  of  his  client,  but  cases  may  arise 

to  render  such  a  proceeding  adriseable,  as  if  he  witholds  the 

deeds  in  his  possession,  and  will  not  deliver  them  to  his  client 

on  his  applying  for  them. 

Where  a  person  who  has  no  interest  in  the  subject  matter  lo  what  caiet 
of  the  suit,  and  against  whom  no  relief  is  prayed,  is  made  a  haWng*no'iii- 
party  to  a  suit  for  the  mere  purpose  of  discovery ;  the  proper  terest,  may 
coarse  (or  him  to  adopt,  if  he  wishes  to  avoid  the  discovery,  is 
to  demur  {a).    If,  however,  the  bill  states  that  the  defendant 
has  or  claims  an  interest,  a  demurrer,  which  admits  the  bill 
to  be  true,  will  not  of  course  hold,  though  the  defendant  has 
no  interest,  and  he  can  then  only  avoid  answering  the  bill  by 
plea  or  disclaimer  {h). 

The  question  whether  a  party  who  is  a  mere  witness  can  by  wheie  a  de- 
annoer  protect  himself  from  the  discovery  required,  appears  to  f<BndaDt,  hanng 
have  given  vise  to  some  difference  of  opinion.    In  Cookson  v.  protMt  Mm«^ 
Ellison  (c),  the  plaintiff  made  a  person  defendant  who  was  'i^™  discovery 
merely  a  wicness,  and  might  have  been  examined  as  Such, 
and  therefore  should  have  demurred  to  the  bill.    Instead  of 
demurring,  however,  the  defendant  put  in  an  answer,  which 
not  having  satis6ed  the  plaintiff  as  to  one  interrogatory, 
an  exception  was  taken,  and  the  Master  reported  the 
answer  sufficient;  but  upon  the  case  coming  before  Lord 
Thurlow,  upon  exceptions  to  the  Master's  report,  his  Lord- 
ship held  that  as  the  defendant  had  submitted  to  answer,  he 
was  bound  to  answer  fiiUy.    In  a  subsequent  case  of  New^ 
man  v.  Godfrey  {d),  however,  Lord  Kenyon  appears  to  have 
entertained  a  different  opinion.    In  that  case,  the  defendant, 
who  was  a  mere  clerk,  was  alleged  in  the  bill  to  be  a  party 
interested  in  the  property  in  litigation,  and  in  support  of 
such  allegation  various  statements  were  made,  showing  in 
what  manner  his  interest  arose ;  he  put  in  an  answer  denying 
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Ptfettdanto.  all  tlie  statements  upon  which  the  allegation  of  his  being  in- 
terested was  founded,  and  disclaiming  all  personal  interest  in 
the  subject  matter ;  and  to  this  answer  exceptions  were  taken 
by  the  plaintiff,  because  the  defendant  had  not  answered  the 
subsequent  parts  of  the  bill,  which  exceptions  were  disallowed 
bj  the  Master ;  and  upon  the  question  coming  on  before  Lord 
Kenyon,  M.R.,  upon  exceptions  to  the  Master's  report,  he 
thought  the  Master  was  right  in  disallowing  the  exceptions, 
because  the  defendant  had  reduced  himself  to  a  mere  wilnesSy 
by  denying  his  interest  and  disclaiming ;  so  that  even  sup- 
posing he  had  an  interest  he  could  not,  having  disclaimed,  have 
availed  himself  of  it.  These  contradictory  decision^  have  been 
remarked  upon  by  Lord  Eldon  in  two  subsequent  cases  {d) ; 
and  his  Lordship's  observations,  in  those  cases  have  been  con- 
sidered, as  approving  of  Lord  Thurlow's  decision  in  Cook- 
son  V.  Ellison  (e).  Nothing,  however,  can  be  collected  from 
what  Lord  Eldon  has  said  in  either  of  these  cases,  as  indi- 
cating an  opinion  either  one  way  or  the  other,  and  at  the 
period  when  they  were  before  him,  the  doctrine  that  a  party 
could  not,  except  in  particular  cases,  protect  himself  by  an- 
swer from  making  a  full  answer  to  all  the  matters  contained 
in  a  bill,  does  not  appear  to  have  been  so  strictly  adhered  to 
as  it  has  since  been  (f). 
In  what  manner      When  a  plaintiff  finds  that  he  has  made  unnecessary  par- 

may  either  dismiss  his  bill  as  against  them, 
cessary  parties,   or  apply  to  the  Court  for  leave  to  amend  his  bill  by  striking 
out  their  names ;  in  either  case,  however,  the  order  will  only 
be  made  on  payment  of  their  costs,  as  by  striking  them  out  as 
defendants,  the  plaintiff  deprives  them  of  the  opportunity  of 
applying  for  their  costs  at  the  hearing  (^). 
The  joinder  of       The  preceding  observations,  with  regard  to  the  joinder  in 
parti«fa»*^      the  suit,  of  persons  who  have  no  interest,  beneficial  or  other- 
co-plaintifis  im-  wise,  in  the  subject  matter,  refer  to  cases  where  they  are  made 
P^P^'*  parties  defendants  ;  the  rule,  however,  that  persons  who  have 

no  interest  in  the  litigation,  cannot  be  joined  in  a  suit  with 

{d)  Fenton  v.  Hughes,  7  Vcs.  288 ;  ibid.  206 ;  Shaw  v.  Ching,  ib.  SOS, 

Baker  v.  Mellish,  11  Ves.  75,  70.  and  post  Answer. 

Ce)  Supra.  (g)  Wilkinson  ».  Belsber,  2  Bro. 

(f)  Vide  Bolder  v,  Ld.  Hunting-  2T2,  vide  Pauper, 
field,  1 1  Ves.  283  ;  Faulder  v.  Stuart. 
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ihofe  which  hare,  applies  equally  to  prevent  their  being  joined  As  co-pltintiffi, 
m  M-pUintifiii. 

IVhia  hae  beeii  the  doctrine  of  the  Court  for  a  great  length 
of,  tivM-;  thus,  in  the  caae  of  The  Mayor  and  Aldermen  of 
Colekesier  (A),  Lord  Chancellor  Parker  said,  that  although 
•quity  goea  so  far  as  to  give  either  side  leave  to  examine  a 
defendant  de  bene  esse,  yet  this  role  has  not  been  extended  to 
a  plaintiff,  in  which  case,  if  he  be  an  immaterial  plaintiff,  the 
defendant  may  demur.  So  in  Troughton  v.  Oetley  (i),  it  was 
said  and  not  denied,  that  if  a  plaintiff  was  an  immaterial  party 
the  defendant  might  demur.  The  same  question  was  twice 
decided  by  Sir  John  Leach  when  Vice  Chancellor.  In  Cuff 
T.  PlaieU(/i)f  a  general  demurrer  was  allowed  expressly  on 
the  gfoond,  that  though  one  of  two  plaintiffs  had  an  interest 
in  the  sobiect  of  the  suit,  the  other  had  no  interest  in  it.  In 
Makepeace  v.  Haythorne  (/),  a  defendant  pleaded  in  bar  to  a 
biU  for  an  account  that  one  of  the  plaintiffis  was  an  uncer- 
tifieated  bankrupt ;  and  though  the  other  plaintiff  had  such 
an  interest  as  would  sustain  the  suit  if  he  had  sued  alone, 
and  though  the  persons  named  in  the  plea  as  assignees  of  the 
bankrupt  defendant  were  already  parties  in  respect  of  some 
of  the  transactions  mentioned  in  the  pleadings,  so  that 
nothing  could  turn  on  any  alleged  want  of  parties  (even  if 
the  plea  had  taken  such  an  objection,  which  it  did  not  do), 
the  Vice  Chancellor  allowed  the  plea  expressly  on  the  ground 
that  one  of  the  parties  had  no  interest  in  the  subject  matter  of 
the  suit. 

The  same  doctrine  was  followed  by  Lord  Lyndhurst,  C,  in 
the  King  of  Spain  v.  Machado  (m),  in  which  several  plain- 
tiffs having  an  interest  in  the  matter  of  the  suit  were  joined 
with  others  who  had  not,  but  were  merely  the  agents  of 
their  co-plaintiffB,  and  a  demurrer  to  the  whole  bill  was 
allowed.  And  in  Page  v.  Townsend  (n),  where  a  bill  was 
filed  by  four  plaintiffs  to  restrain  the  piracy  of  Migravings 
published  in  this  country,  and  it  appeared  upon  the  bill  that 
all  four  plaintiffs  were  jointly  interested  in  the  plates  or  de« 

(*)  1  P.  Wms.  696.  (0  4  Russ.  244. 

(i)  1  Dick.  383.  (m)  Ibid.  326. 

\k)  4  Russ.  242.  i^n)  6  Sim.  996. 
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Ai  co-pliintiflGi.  gigng  from  \vhich  the  engravings  were  taken,  but  that  two  of 
them  only  published  them  in  England  for  their  own  benefit, 
the  other  two  plainti£b  being  the  publishers  of  the  same 
engrarings  in  Paris  for  their  own  benefit ;  the  Vice  Chan- 
cellor, Sir  L.  Shadweil,  allowed  a  demurrer,  because  two  of  the 
plaintiff's  only  appeared  to  have  an  interest  in  the  suit,  the 
publishers  in  Paris  not  being  represented  as  haying  any  in- 
terest in  the  work  published  in  Great  Britain  (o). 
StfCtts,  tn  cases       But  although  persons  having  no  interest  in  the  subject 
of  supplemeotal  matter  of  a  suit,  cannot  as  we  have  seen  be  joined  as  co- 
b»ll-  ,  .  ;  ,    .  ,      .         .  .  . 

plaintins,  yet  where  persons  having  at  the  time  a  joint  in- 
terest, file  an  original  bill,  and  afterwards  one  of  the  co-plain- 
tiffs parts  with  his  interest,  such  co-plaintiff  may  afterwards 
join  in  a  supplemental  bill  filed  for  the  purpose  of  bringing 
additional  matter  before  the  Court ;  because,  although  he 
may  have  parted  with  his  interest  in  the  subject  matter,  he 
is  still  interested  in  the  suit  in  respect,  of  his  liability  to  costs. 
Thus,  where  a  bill  was  filed  in  the  Exchequer  by  certain  per- 
sons on  behalf  of  themselves,  and  other  members  of  a  joint 
stock  company,  to  which  an  answer  was  put  in  and  a  decree 
made,  setting  aside  certain  contracts  between  the  plaintiffs  and 
the  defendant,  and  directing  various  accounts  and  inquiries, 
and  afterwards  a  supplemental  bill  was  filed  in  the  name 
of  the  same  plaintiffs  against  the  same  defendant,  seeking 
amongst  other  things  a  lien  on  a  part  of  the  purchase 
money,  which  had  been  paid  to  the  defendant,  to  which  a 
plea  was  put  in  by  the  defendant  on  the  ground  that  one 
of  the  plaintiffs  in  the  supplemental  bill  had,  previously  to 
the  filing  of  it,  parted  with  all  his  interest  in  the  partnership, 
&c.  Lord  Lyndhurst,  C.  B.,  overruled  the  plea,  being  of 
opinion  that  the  supplemental  bill  was  nothing  more  than  a 
continuation  of  the  original  bill,  and  his  Lordship's  decision 
was  afterwards  confirmed  by  Lord  Abinger,  C.  B.  upon  a  re- 
hearing {p). 

Auctioneer  sad  It  is  to  be  observed  that  the  common  case  of  joining  an 
^f^^^^  auctioneer  and  the  vendor  in  a  bill  against  a  purchaser,  is 

no  exception  to  the  rule  above  referred  to,  because  the  auc- 


(o)  Vide  etiam  Delondre  v,  Shaw,  (p)  Small  v.  Attwood,  1  Young  & 
2  Sim.  287.  Collier,  39. 
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tioneer  has  an  interest  in  the  contract,  and  may  bring  an  As  co-plaintift. 


action  upon  it ;  he  is  also  interested  in  being  protected  from 
the  legal  liability  which  he  has  incurred  in  an  action  by  the 
porchaaer  to  recover  the  deposit.  Nor  does  the  circumstance 
of  the  assignor  and  the  assignee  of  a  chose  in  action  being 
capable  of  suing  together  constitute  an  exception,  because, 
although  the  assignor  has  parted  with  his  beneficial  interest 
in  the  subject  matter,  he  still  is  interested  as  the  owner  of  the 
legal  estate  {q). 

If  the  fact  of  one  of  the  plainti£Fs  having  no  interest  in  the  Misjoinder  of 
•nit,  appears  upon  the  bill,  advantage  must  be  taken  of  it  by  Sljin*^^^^ 
demurrer  (r).    If  the  fact  does  not  appear  upon  the  bill  it  of. 
may  bo  brought  forward  by  plea 

^9 )  Rytn  v,  Anderaon,  S  Mad.  Delondre  v.  Shaw,  ubi  ntpra. 

174.  (f)  Makepeace  v.  Haythorn,  uhi 

(r)  Cuff  V.  Platel,  King  of  Spain  mpra, 
V.  Machado,  Page  v.  Townsend, 


VOL.  r. 
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In  Chancery. 
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tions. 


Bills  not  on- 
ginal. 


Bills  in  the  na- 
ture of  original 
bills. 


Division  of. 


Sect,       Of  the  different  sorts  of  Bills. 

It  has  been  before  observed,  that  a  suit  on  the  equity  aide 
of  the  Court  of  Chancery  is  commenced  on  behalf  of  a  subjeel 
by  preferring  what  is  termed  an  English  bill.  If  commenced 
by  the  Attorney-general  on  behalf  of  the  crown,  or  of  those 
partaking  of  its  prerogatives,  or  under  its  protection,  the 
commencement  of  the  suit  is  by  information  (a). 

English  bills,  if  they  relate  to  matters  which  have  not 
before  been  brought  before  the  consideration  of  the  Court,  are 
called  original  bills,  and  form  the  foundation  of  most  of  the 
proceedings  before  what  is  termed  the  extraordinary  or  equit- 
able jurisdiction  of  the  Court  of  Chancery.  The  same  form 
of  instituting  a  suit  is  also  in  use  on  the  Equity  side  of  the 
Court  of  Exchequer,  and  in  all  other  equitable  jurisdictions  in 
the  kingdom. 

Besides  original  bills,  there  are  other  bills  in  use  in  Courts 
of  Equity,  which  are  preferred  when  it  becomes  necessary  to 
supply  any  defects  which  may  exist  either  in  the  form  of 
the  original  bill,  or  may  have  been  produced  by  events  sub- 
sequent to  the  filing  of  it.  Bills  of  this  description  are 
called  bills  which  are  not  original.  Sometimes  a  person,  not 
a  party  to  the  original  suit,  seeks  to  bring  the  proceedings 
and  decree  in  the  original  suit  before  the  Court,  for  the  pur- 
pose either  of  obtaining  the  benefit  of  it,  or  of  procuring  the 
reversal  of  the  decision  which  has  been  made  in  it.  The  bill 
which  he  prefers  for  this  purpose,  is  styled  a  bill  in  the  nature 
of  an  original  bill. 

Besides  the  dififerent  divisions  of  bills  here  enumerated, 
original  bills  are  usually  divided  into  1 .  original  bills  praying 
relief,  and  2.  original  bills  not  praying  relief  (b), 
(a)  Ante,  Chap.  1.  (6)  Ld.  R.  29. 
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Original  billi  praying  relief,  are  again  subdivided  into  three  ^'^|^[||^ 

hieads:  1.  Original  bills,  praying  the  decree  of  the  Court  <  ^  \ 

toudbing  some  right  claimed  by  the  person  exhibiting  the  Orieplnal  bills 
bill,  in  opposition  to  rights  claimed  by  the  person  against  P'^^*''* 
whom  the  bill  is  exhibited.    2.  Bills  of  interpleader;  and, 
3.  Certiorari  bills  (6). 

Original  bills  not  praying  relief,  are  of  two  kinds :  1.  Bills  Ongintl  bilU 
to  perpetuate  the  testimony  of  witnesses ;  and  2,  Bills  of  relie^^**^^ 
discovery. 

As  original  bills  of  the  first  kind  are  those  most  usually 
exhibited,  the  readers  attention  will  in  the  present  chapter  be 
principally  directed  to  them ;  the  other  descriptions  of  bills 
will  be  more  particularly  considered  when  we  come  to  con- 
sidea*  the  practice  of  the  Court  applicable  to  the  particular 
suits  of  which  they  are  the  foundation. 

Bills  which  are  not  original,  or  which  are  merely  in  the 
nature  of  original  bills,  together  with  informations  by  the 
Attorney-general,  will  be  separately  considered  in  a  future 
part  of  the  work. 


Sect.  11. 

Of  the  Authority  to  file  a  Bill. 

The  first  step  to  be  taken  by  a  party  who  proposes  to  ^^Jji^n^*^^!* 
institute  a  suit  in  Chancery,  is  to  authorise  a  solicitor  prac-  be  in  writing, 
tising  in  the  Court  to  commence  and  conduct  it  on  his  behalf. 
It  does  not  seem  to  be  necessary  that  such  authority  should 
be  in  writing  (c),  although  it  would,  perhaps,  be  better  that 
solidtorB  before  they  commence  suits  should  be  in  possession 
of  some  written  authority  for  that  purpose ;  but  in  either  case, 
in  order  to  warrant  a  solicitor  in  filing  a  bill,  the  authority,  be 
it  in  writing  or  by  parol,  ought  to  be  special ;  and  it  has  been  But  must  be 
held  that  a  general  authority  to  act  as  solicitor  for  a  party,  «peci»l« 
will  not  be  sufficient  to  warrant  his  commencing  a  suit  on  his 
behalf  (^,  although,  under  a  general  authority,  a  solicitor  may 
delbod  a  suit  for  hid  client(tf). 

(fr)  Ld.  R.  20.  (W)  Wiliion  v.  Wilson,  1  Jac.  & 

(c)  Lord  V.  Kellett,  2  Milne  &    W.  457. 
K.  1.  (0  Wrigiit  r.  Castle,  3  Mer.  12. 
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Of  the  Bill  : 


Mutt  be  special. 

From  all  the 
plaistifi. 


Practice  where 
a  bill  has  been 
filed  by  a  soli- 
citor without 
authority. 


On  behalf  of  a 
feuu^overt. 


The  rule  which  requires  a  solicitor  to  be  specially  autho- 
rised to  commence  a  suit  on  behalf  of  his  client,  applies  as 
well  to  cases  where  the  party  is  to  sue  as  a  co-plaintiff,  as  to 
cases  where  he  is  to  sue  alone ;  and  even  to  cases  where  his 
name  is  merely  made  use  of  pro  forma.  In  Wilson  v.  Wil^ 
son(f).  Lord  Eldon  said, I  cannot  agree  that  making  a  person 
a  plaintiff  is  only  pro  forma ;  and  I  am  disposed  to  go  a  great 
way  in  such  cases,  for  it  is  too  much  for  solicitors  to  take 
upon  themselves  to  make  persons  parties  to  suits,  without 
a  clear  authority;  there  are  very  great  mischiefs  arising 
from  it." 

If  a  solicitor  files  a  bill  in  the  name  of  his  client,  without 
haying  a  proper  authority  from  him  for  so  doing,  the  course 
for  the  client  to  pursue,  if  he  wishes  to  get  rid  of  the  suit,  is 
to  move  that  the  bill  may  be  dismissed  with  costs,  to  be  paid 
not  by  the  plaintiff,  but  by  the  solicitor  filing  the  bill.  This 
motion  may  be  made  by  the  plaintiff  in  person,  or  he  may,  by 
warrant  under  his  hand  and  seal,  disclaim  the  bill  as  being 
brought  without  his  order  or  privity,  or  against  his  order, 
though  with  his  privity,  and  empower  some  counsel  to  make 
the  motion      ;  in  which  case,  afler  the  motion  is  made,  the 
warrant  must  be  delivered  to  the  registrar,  and  the  Court  will 
order  it  to  be  filed  {h).    If  a  bill  be  exhibited  in  the  name  of 
a  married  woman  agains  ther  husband,  it  may,  upon  affidavit 
that  she  knew  nothing  of  it,  or  had  not  consented  to  it,  be  dis- 
missed (t).    A  motion  to  dismiss  a  bill,  as  having  been  filed 
without  the  privity  or  consent  of  the  plaintiff,  must  be  accom- 
panied by  an  affidavit  of  the  plaintiff  himself,  that  the  bill 
had  been  filed  without  any  authority  from  him ;  and  to  avoid 
the  eficct  of  such  an  application,  the  solicitor  against  whom 
it  is  made  must  show  distinctly,  upon  affidavit,  that  he  had  a 
special  authority  from  the  party  to  institute  the  suit ;  and 
it  will  not  be  sufficient  to  assert  generally,  in  opposition  to 
the  plaintiff^ s  affidavit,  that  authority  had  been  given.  In 
Wright  V.  Castle  (^),  the  affidavit  of  the  plaintiff  was  met 
by  another  on  the  part  of  the  solicitor,  stating,  that  an  action 


(/)  Ubi  supra, 
(g)  Prac.  Reg.  17f . 
ih)  Ibid. 


(t)  Ibid.  60. 
f^k)  Supra, 


Ofth€  Authority  to  file  a  Bill, 


405 


had  been  broucrht  by  the  defendant  airainst  the  plaintiff,  on   Practice  where 
^    r     1  '  '  .      *        4    •  1-         Bill  filed  with- 

account  of  certain  promissory  notes,  to  restrain  proceedings  authority. 

in  which  action  the  bill  had  been  filed,  although  not  by  the  '  * 

express  directions  of  the  plaintiff,  yet  in  the  course  of  busi- 
De88y  and  by  virtue  of  a  general  authority  under  which  he 
acted  as  the  plaintiff's  solicitor ;  but  Lord  Eldon  did  not  con- 
sider such  authority  sufficient. 

If  the  name  of  a  person  is  made  use  of  in  a  bill  as  co-plain-  where  party 
tiff  with  others  without  his  consent,  such  person  may  move  jf^'^i^ 
thait  his  name  may  be  struck  out,  and  that  the  solicitor  who 
filed  the  bill  may  be  ordered  to  pay  the  costs  (/) ;  such  a 
motion,  however,  should  be  made  at  the  earliest  possible  Motion  must  be 
opportunity  after  the  fact  has  come  to  the  plaintiff*s  know-  ma<le  " 
ledge ;  and  if  there  has  been  acquiescence  or  laches,  on  the 
part  of  the  plaintiff  making  the  application,  it  will  not  be 

ffranted.    In  Dundas  y,  DutensM),  a  motion  was  made  on  butintybe 
^  ordered  to  stand 

the  part  of  Sir  T.  Dundas,  one  of  the  co-plaintiffs,  that  his  over  till  the 

name  might  be  struck  out  from  being  a  plaintiff,  upon  an 
affidavit  that  he  had  never  given  the  solicitor  any  authority 
to  use  his  name  in  the  suit ;  but  the  Lord  Chancellor  (Lord 
Thurlow)  did  not  immediately  grant  the  motion,  and  directed 
it  to  stand  over  till  the  hearing  of  the  cause.  Upon  the  hear- 
ing, the  bill  was  dismissed  with  costs,  to  be  paid  to  the  de- 
fendants by  all  the  plaintiffs  ;  but  with  respect  to  the  motion 
of  Sir  T.  Dundas,  it  was  ordered  that  it  should  be  referred  to 
the  Master,  to  enquire  what  costs  and  expenses  the  plaintiff, 
Sir  T.  Dundas,  had  been  put  to ;  and  that  the  plaintiff's  soli- 
citor should  pay  to  Sir  Thomas  Dundas  what  the  Master 
should  find  due  for  his  costs  and  expenses. 

It  is  to  be  observed,  that  in  the  above  case  the  Court  ap- 
peared to  think  that  there  had  been  considerable  laches  on 
the  part  of  Sir  Thomas  Dundas,  and  his  Lordship  said  that  it 
was  scarcely  to  be  imagined  that  the  suit  should  have  been 
so  many  years  in  Court  without  his  knowing  that  his  name 
stood  as  the  first  plaintiff  in  the  cause  ;  for  the  bill  had  been 
filed  four  or  five  years  before,  and  Sir  Thomas  Dundas  had  made 
no  complaint  until  a  few  days  previously  to  the  hearing ;  and 

(0  Wilson  V,  Wilson,  1  Jac.  &       (m)  2  Cox.  235,  1  Ves.  J.  190, 
W.  447.  S.  C. 
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that,  therefore,  under  the  drcamfltances,  the  utmoft  the  Court 
was  called  upon  to  do,  was  to  make  the  solicitor  pay  Sir  Thomas 
Dundas^B  share  of  the  taxed  costs  (n).  In  Titterianr.  Om- 
borne  (o).  Lord  Northington  appears  to  hare  made  a  similar 
order,  although  the  plaintiff  stated  that,  till  then,  he  was 
ignorant  of  the  suit,  and  that  his  name  was  inserted  without 
his  privity  or  consent,  his  Lordship  being  of  opinion  that  wm 
he  to  grant  the  motion  then  (t.  e.  before  the  hearing)  it  would 
tend  only  to  derange  the  cause,  and  impede  the  hearing. 

In  a  recent  case  (/? )  where  a  co-plaintiff  was  not  apprised 
that  his  name  had  been  made  use  of  without  his  authority  till 
after  the  bill  had  been  dismissed  with  costs,  and  he  was 
served  with  a  subpcena  to  pay  them.  Lord  Eldcm,  upon  motion, 
ordered  the  solicitor  to  pay  to  the  defendant  the  costs,  which 
were  ordered  to  be  paid  by  the  plaintiffs  to  the  defendant ;  and 
also  to  pay  to  the  plaintiff  who  made  the  application  hu  costs 
of  the  application,  as  between  solicitor  and  client.  It  is  to  be 
observed  that,  by  the  order  made  upon  that  occlision,  the  soli- 
citor was  ordered  to  pay  the  whole  costs  to  be  paid  by  all  the 
plaintiffs  to  the  defendants ;  but  he  was  to  be  at  liberty  lo 
make  any  application  as  to  those  costs  as  against  the  other 
plaintiffs  as  he  should  be  advised  <^). 


Of  obtaining  the 
previous  sanc- 
tion of  the 
Court, 


Where  assets 

are  in  a  courie 
of  administra- 
tion in  the 
court. 


As  connected  with  this  subject,  it  may  be  noticed  here,  that 
in  certain  cases  it  is  necessary,  before  a  suit  is  conmienced»  to 
obtain  the  sanction  of  the  Court  to  its  institution.  The  cases 
in  which  this  is  roost  usually  done,  are  those  in  which  the 
suit  contemplated  is  for  the  benefit  of  an  estate,  which  is 
already  the  subject  of  a  proceeding  in  Court,  and  the  ex- 
penses of  which  are  to  be  paid  out  of  such  estate.  Thus, 
where  there  is  a  suit  pending  for  the  administratbn  of 
assets,  and  it  becomes  necessary,  in  order  to  get  in  the  estate, 
that  a  suit  should  be  instituted  against  a  debtor  to  the  estate ; 
in  such  cases  it  is  usual  for  the  personal  representative,  pre- 
viously to  filing  a  bill,  to  apply  in  the  administration  suit  for 


(n)  3  Cox.  240. 
I  Dick.  851. 


(p)  Wade  V.  Stanley,  1  Jac.  & 
W.  674. 

(q)  Rfg.  Lib.  B.  1819  for  1895. 


Of  the  Authority  to  file  a  Bill. 


407 


Ictife  of  the  Co'art  to  exhibit  a  Bill  for  that  parpoBe.    And  so,  Ofobuimi^UM 

  a  suit  has  been  instituted  for  winding  np  partnership  *"*^Co«rt  ^ 

I  upon  a  dissolution,  and  a  receiver  has  been  appointed 


to  eoHect  the  outstanding  effects,  if  it  is  necessary  in  order  to  ceivcr  has  Uen 
recover  a  debt  due  to  the  partnership,  that  the  receiver  should  appointed. 
inMitdtb  a  suit  for  that  purpose,  application  should  be  made  to 
the  Court,  on  the  part  of  some  of  the  parties,  that  the  receiver 
'  be  at  libertj  to  file  the  hecessaiy  bill  in  the  names  of  the 
It  is  to  be  observed  that,  in  all  such  cases,  the  Court 
will  not  direct  the  institution  of  such  a  suit  upon  motion, 
altlMragh  supported  by  affidavits,  without  previously  referring 
it  to  the  Master  to  enquire  whether  it  will  be  for  the  benefit 
of  the  parties  at  whose  joint  expense  it  is  to  be ;  unless  the 
Other  plurties  interested,  being  of  age,  and  competent  to  con- 
sent, choose  to  waive  such  reference  (r). 

In  the  same  manner  where  the  property  of  an  infiemt  is  In  the  case  of 
the  Bubject  of  a  suit  already  depending,  and  it  becomes  ^ii^^nt. 
necessary  that  another  suit  should  be  instituted  on  behalf  of 
the  infiemt,  it  is  usual  before  any  steps  are  taken  in  it,  to 
procure  a  reference  to  the  Master  to  enquire  and  state  to  the 
Court  whether  such  contemplated  proceedings  will  be  for  the 
benefit  of  the  infant  (5).  It  is  to  be  observed,  however,  that 
such  reference  can  only  be  made  where  the  property  of  the 
infknt  is  already  subject  to  the  control  and  disposition  of  the 
Court  in  another  suit;  and  that,  in  ordinary  cases,  where  a  per- 
son commences  an  original  proceeding  on  behalf  of  an  infant 
as  a  prochein  amy,  he  is  considered  as  taking  upon  himself 
the  whole  responsibility  of  it ;  nor  will  the  Court,  either  before 
or  after  the  commencement  of  the  proceeding,  grant  a  refer- 
ence to  the  Master  to  enquire  whether  it  will  be  for  the  infant's 
benefit  at  the  instance  of  the  prochein  amy  himself  (unless  in 
cases  where  there  are  two  or  more  suits  brought  by  different 
next  friends  for  the  ^ame  object),  although,  as  we  have  seen,  it 
will  sometimes  do  so  at  the  instance  of  other  parties  {t). 

It  has  been  before  stated,  that  the  committee  of  an  idiot  or  or  of  anldio 
lunatic  ought,  previously  to  instituting  a  suit  on  his  behalf,  to 
obtain  the  sanction  of  the  Lord  Chancellor  to  the  proceeding, 

(r)  Masgrave  v,  Mcdex,  3  V.  &       (s)  Vide  ante  97. 
B.  107.  (0  Ante  95. 

D  D  4 
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Mnmim  oiPthe^  by  petition  under  the  commission  (m)  ;  and  that  in  the  case 
Court.       of  suits  by  the  assignees  of  bankrupts,  or  insolvent  debtors, 
'       ^       '  it  is  necessary,  previously  to  instituting  the  suit,  to  procure 
the  sanction  of  the  majority  of  the  creditors  in  the  manner 
pointed  out  by  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  88  (x)  ; 
and  the  Insolvent  Debtor's  Act,  1  Geo.  4,  c.  1 19,  s.  1 1  (y). 
Omission  to  ob-      It  is  to  be  observed,  that,  with  respect  to  all  the  above  men- 

uiD  the  sane-  tioned  cases,  in  which  it  is  stated  to  be  right,  previously  to  the 
tion  cannot  be     .  '  .    .  -©    » r  / 

taken  advantage  institution  of  a  suit,  to  obtain  the  proper  sanction,  the  onussion 
of  by  defendant.  ^  obtain  such  sanction  is  not  a  ground  upon  which  a  defendant 
to  the  suit  can  object  to  its  proceeding.  Some  doubt  appears, 
as  we  have  seen,  to  have  existed  upon  this  point  with  refer- 
ence to  suits  commenced  by  the  assignees  of  bankrupts  or  in^ 
solvent  debtors  ;  but  that  appears  to  have  been  completely  set 
at  rest  by  the  decision  of  Sir  J.  Leach,  in  Piercy  v.  Roberts {z) ; 
which  has  been  before  referred  to  (a),  and  by  a  more  recent 
decision  of  the  V ice-Chancellor  (Sir  L.  Shadwell),  in  Cas^ 
borne  v.  Barsham{b), 


counsel. 


Sect.  III. 

Preparation  of  «       »       t>  » 

'^Bill^  By  whom  Prepared. 

Bills  ought  The  solicitor  being  duly  authorised,  the  next  step  in  the 

prepared°b)rthe  ^  ""^t  '®  ^  ^^^e  the  bill  properly  prepared^ 

solicitor ;  The  duty  of  drawing  the  bill  ought,  strictly,  to  be  performed 
by  the  solicitor,  who  is  allowed  a  fee  for  so  doing  (c) ;  but  as 
the  rules  of  the  Court  require  that  the  draft  should  be  signed 
but  usually  by  by  counsel,  who  is  held  to  be  responsible  for  its  contents,  and,  as 
much  of  the  subsequent  success  of  the  suit  may  depend  upon 
the  manner  in  which  the  bill  is  framed,  it  has  been  found  more 
convenient  in  practice  that  the  bill  should  be  prepared,  as  well 
as  signed,  by  counsel ;  and,  accordingly,  except  in  particular 
cases,  instead  of  the  draft  of  the  bill  being  prepared  by  the 
solicitor,  and  laid  before  counsel  for  his  perusal  and  signature, 

(tt)  Anf  117.  («)  Ante  83. 

(x)  Ante  80.  (/»)  6  Sim.  317. 

(t/)  Aut€  84.  (f)  I  Turner  &.  Ven.  p.  3. 
(«)  1  M.  &  K.  8, 
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the  instructioDB  to  prepare  the  bill  are  generally,  in  the  first   I'repwiiaD  of 

inBtance,  laid  before  the  counsel,  who  prepares  the  draft  <  y  '  / 

from  thoee  instructionB,  and  afterwards  affixes  his  signature 
to  it. 

The  practice  of  counsel  signing  pleadings  in  Chancery  be-  signature  of 
gan,  as  it  is  said,  in  Sir  Thomas  More's  time,  previously  to  Couniel; 
whieh,  it  seems,  the  practice  was,  for  the  bill  to  be  examined  by 
one  of  the  Masters  in  Chancery,  in  order  that  he  might  con- 
sider whether  the  matter  contained  therein  was  fitter  to  be  dis- 
missed  by  original  or  retained  by  subpoena  (cQy  but,  however  necessaiy  dther 
the  practice  began,  the  rule  is  now  imperative  that  the  signa-  eogmmnt^ 
tore  of  counsel  must  be  subscribed,  either  to  the  draft  or  the 
engrossment  of  every  bill  before  it  is  filed  ^e);  if  it  be  not, 
or  the  hand  be  counterfeit  or  disowned,  the  bill  will  be  dis- 
missed on  the  defendant's  demurrer  (/).    Thus,  in  Kxrkley  v.  Objection  may 
Burton{g)  a  demurrer  was  put  in  to  an  amended  bill,  because  ^^Jjj^  ^  ^ 
the  name  of  counsel  did  not  appear  to  the  bill ;  and  the  Vice-  ' 
Chancellor  (Sir  J.  Leach)  held  that,  as  the  objection  appeared 
npon  the  record,  the  defendant  might  well  allege,  by  demur- 
rer, that  he  was  not  bound  to  answer  the  bill ;  and  he  likened 
it  to  the  case  of  a  demurrer,  for  want  of  an  affidavit,  to  an  in- 
terpleader bill,  or  to  a  bill  to  transfer  a  litigation  from  law  to 
equity,  upon  the  ground  of  a  lost  instrument.     The  Vice- 
Chancellor,  however,  gave  the  defendant  liberty  to  add,  the 
name  of  the  gentleman  who  had  signed  the  draft,  to  the  record. 

If  it  appear  to  the  Court,  upon  inspection  of  the  record  or 
the  office  copy,  that  the  bill  has  not  been  signed  by  counsel, 
the  Court  will,  of  its  own  accord,  order  it  to  be  taken  oflF  the 
file  (A). 

The  usual  course,  however,  in  such  a  case,  appears  to  be  or  by  motion, 
for  the  defendant  to  move  that  the  bill  may  be  taken  ofif  the 
file,  and  that  the  costs  may  be  paid  by  the  plaintiff.  Upon 
such  a  motion,  if  any  doubt  arises  as  to  whether  the  bill  has 
been  signed  by  counsel  or  not,  the  Court  will  refer  it  to  the 
Master  to  inquire  into  the  fact ;  and  if  he  certifies  that  it  JJ^**^"^  *^ 
was  not  signed  by  counsel,  the  bill  will  be  ordered  to  be  taken 

(d)  Treatise  on  Maisters  of  the      (/)  Prax.  Alen.  3. 
Chauncerie,  1  Harg.  Lavr  Tracii,302.       (e)  5  Mad.  378. 

(•)  Lord  Rtd.  39.  (J)  French  v.  Dear,  5  Ves.  547. 
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^^m3**'    off  the  file  and  suppressed,  and  the  plaintiff  directed  to  pay 
the  defendant  his  costs,  to  be  taxed,  &c.  (t). 


Forgeiyofcoun-  Where  it  appeared  that  a  solicitor  had  forged  a  counsel's 
•fei'i  name.  ^  ^  pleading,  he  was  fined  20/.,  and  committed  till  the 

fine  was  paid.  The  plaintiff  was  also  fined  100  /.  {k). 
NecesMuy  to  m  The  signature  of  counsel  is  necessary  to  an  amended  bill  as 
amendfld  bUl  i  well  as  to  an  original  bUl(/).  Where,  however,  the  same 
counsel  who  signed  the  original  bill  amends  his  former  drafit» 
but  not  neces-  which  has  his  signature,  it  is  not  necessary  that  he  should 
dud^aft^  sign  the  draft  again,  as  the  signature  will  be  applied  as  well 
be  signed  again;  ^  amendments  as  to  the  former  draft :  nor  is  it  necessary 
that  there  should  be  a  second  signature  to  the  record.  But 
unlesa  the  if  the  aiiieadments  are  made  by  another  coutisel,  then  it  is 
^^l^^other  '^^^^  that  there  should  be  a  second  signature  either  to  the 


draft  or  to  the  engrossment  (m). 
Want  of  tigna-     The  want  of  the  signature  of  counsel  to  an  amended  bill  k, 
buTidKiidr'^  as  we  have  seen,  good  cause  of  demunrer(n).    The  defendant 
ground  of  de*    inay  also  move  to  have  it  taken  off  the  file.    Thus,  when  a 
Amei^ed  b  ll    P^"*^^^*  having  obtained  an  order  to  amend,  went  himself  to 
maybe  uken off  Ibo  Six  Clerks'  Office,  unacoompatiied  by  any  solicitor,  and 
the  file  upon      having  got  access  to  the  engrossment  of  the  bill,  amended  it  by 
making  several  interlineations,  and  it  appeared  that  the  amend- 
ments were  not  made  firom  any  draft  signed  by  counsel,  nor 
was  the  name  ef  counsel  repeated  on  the  engrossment  as 
having  sanctioned  the  amendments ;  the  Vice-Chancellor  or* 
dered  the  amended  bill  to  be  taken  off  the  file,  and  the  plain- 
tiff to  pay  the  costs  (o). 
Order  of  the        By  one  of  the  orders  of  the  Court,  usually  called  Lord  Claren- 
ni^ure  b^^ouD-  Orders,  it  is  ordered  **  that  no  counsellor  do  put  his  hand 

■el.  to  any  bill,  answer  or  other  pleading,  unless  it  be  drawn  or  at 

least  perused  by  himself  in  the  paper  draft,  before  it  is  en- 
grossed (which  they  shall  do  well,  for  their  own  discharge,  to 
sign  also  after  perusal) ;  and  counsel  are  to  take  care  that  the 
same  be  liot  stuffed  with  repetition  of  deeds,  writings  or  records, 
ill  kite  verba:  but  the  effect  ahd  substance  of  so  much  of 

(0  Dillon  ».  Francis,  1  Dick.  68.  (m)  Webster  «.  Thrdfall.  1  S.  & 

{k)  Whitlock  V.  Marriot,  1  Dick.  S.  185. 

16.  (n)  Kirkley  r.  Burton,  lujtra. 

(0  Kirkley  t>.  Burton,  6  Mad.  (o)  Pitt  v.  Macklew,  1  S.  &  S. 

378.  136,  n. 
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tiiMn  only  as  is  pertinent  and  material  to  set  down,  and  that 
in  Maf  terms,  without  long  and  needless  traverses  of  points 
not  traTenable,  tautologies,  multiplication  of  words,  or  other 
iii4)ortineQcies,  oeeaaioniiag  needless  prolixity,  to  the  end  that 
fhe  anciei^t  brevity  and  sucdnctness  in  bills  and  other  pleads 
inga  nmy  b#  restot^  and  (Observed;  much  less  may  any  coun<> 
Ml  ioMH  therein  matter  merely  criminous  or  scandalous,  under 
the  penalty  of  good  costs  to  be  laid  on  such  iH>unsel,  to  be 
paid  to  the  party  grieved,  before  such  counsel  can  be  heard  in 

la  a  ease  (^)  where  the  plaintiff  had  inserted  in  his  bill  scan-  ^^^^^ 
dakns  matter  against  one  of  the  defendants,  it  was  referred  to%y  the  cwto 
to  the  Master  to  tax  the  costs  of  such  scandal,  and  the  Master  of  scandal, 
taxed  such  co(»ts  at  100/.,  but  the  Court  and  the  Judges  de* 
dared  that  the  scandal  was  very  great,  yet,  nevertheless, 
ordered  that  the  costs  should  be  reduced  to  50  /.,  to  be  paid  by 
tho  plaiatiff  to  the  defendant;  and  also  that  51.  more  should 
be  paid  by  Mr,  Welcome^  whose  hand  was  set  to  the  bill. 


Sect.  IV. 
Of  the  Matter  of  a  Bill. 

An  original  bill  in  Chancery  is  in  the  nature  of  a  decla-  General  natun 
ration  at  common  law(r),  or  of  a  libel  and  allegation  in  the  ®^  * 
Spiritual  Courts(5). 

It  was,  in  its  origin,  nothing  but  a  petition  to  the  King, 
which,  after  being  presented,  was  referred  to  the  Lord  Chan- 
cellor, as  the  keeper  of  his  conscience ;  and  a  bill  still  con- 
tinues to  be  framed  in  the  nature  and  style  of  a  petition, 
though  it  is  now,  in  the  first  instance,  generally  addressed  to 
the  Lord  Chancellor,  Lord  Keeper  or  Lords  Commissioners 
for  the  custody  of  the  Great  Seal(0. 

Where  a  bill  prays  the  decree  of  the  Court,  touching  rights  what  it  muit 
claimed  by  the  person  exhibiting  it  in  opposiition  to  rights  contain. 

(p)  Ord.  in  Ch.  Edit.  Beames,  (r)  3  Bl.  Com.  442. 

l^.  (»)  Ibid.  Gilb.  For.  Rom.  44. 

(^)  Emerson  v.  Dillison,  1  Ch.  (fj  Cowp.  Ch.  PI.  3. 
R.  194. 
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Pirteaf  a  Bill,  claimed  by  the  person  against  whom  it  is  exhibited,  it  must 
contain  a  statement  showing  the  rights  of  the  plaintiff  or  per- 
son exhibiting  the  bill,  bj  whom  and  in  what  manner  he  is 
injared,  or  in  what  he  wants  the  assistance  of  the  Court;  and 
a  prayer  for  relief  suitable  to  his  case,  and  for  that  purpose 
that  the  process  of  the  Court  may  issue  to  bring  before  it  the 

Formal  parts.  parties  complained  of.  This  statement  and  prayer  form  the 
substance  and  essence  of  every  bill;  but,  in  ordinary  bills, 
other  parts  have  been  introduced  in  practice  which,  although 
of  a  more  formal  nature,  are,  nevertheless,  necessary  to  the 
constitution  of  a  well-drawn  bill.  These  parts  will  form  the 
subject  of  a  future  section ;  but,  before  entering  into  the  con- 
sideration of  the  form  of  a  bill,  the  reader*s  attention  should 
first  be  drawn  to  certain  general  rules  and  principles  by  which 
persons  framing  bills  ought  to  be  guided  in  the  performance  of 
their  task. 

Mutt  (how  that     In  the  first  place,  it  is  to  be  observed  that  every  bill  must 
pluntlffhasa     ^Yioyr  clearly  that  the  plaintiff  has  a  right  to  the  thing  de- 
manded, or  such  an  interest  in  the  subject  matter  as  gives  him 
a  right  to  institute  a  suit  concerning  it(u). 

It  would  be  foreign  to  the  purpose  of  this  work  to  attempt  the 
enumeration  of  the  various  cases  in  which  bills  have  been  dis- 
missed, because  filed  by  parties  having  no  interest  in  the  subject 
matter  or  no  right  to  institute  proceedings  concerning  it ;  to  do 
so,  indeed,  would  necessarily  lead  to  the  consideration  of  the  ge- 
neral principles  of  equity,  and  would  be  more  fitting  for  a  treatise 
upon  the  equitable  jurisdiction  of  the  Court  than  for  a  book  upon 
OmisftioD  to  do  its  practice.  All  that  need  now  be  said  upon  this  subject  is,  that 
^murrer.""**  shown  by  the  bill  that  the  party  suing  has  an  in- 

terest in  the  subject  matter,  and  a  proper  title  to  institute  a 
suit  concerning  it,  the  defendant  may  demur  (a:) ;  therefore, 
where,  before  the  removal  of  the  disabilities  affecting  persons 
professing  the  Roman -catholic  religion,  a  Protestant  next 
.  of  kin,  claimed  a  rent-charge,  settled  upon  a  Papist  at  her 
marriage  (y),  a  demurrer  was  allowed,  for  the  plaintiff  had 
evidently  no  right  to  the  thing  which  he  demanded  by  his 


(»0  Lord  Red.  125. 
(x)  IbiJ. 


(y)  Michaux  v.  Grove,  2  Aik. 
210. 
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hill  because,  under  the  laws  then  in  force  (z),  a  Papist  waal  ^JJ^*|j*^JJ|*** 
incapable  of  taking  by  purchase,  and  the  grant  of  the  rent-  ^gh^, 
charge  was  therefore  utterly  void  (a).  And  so  where  a  plain-  '  ^ 
tt£F  claimed  under  a  will,  and  it  was  apparent,  upon  the  con- 
atmction  of  the  instrument,  that  he  had  no  title,  a  demurrer 
iaIlowed(6).  In  Brownswardy.  Edwards  (c),  which  is  the  - 
referred  to  in  Lord  Redesdale,  in  support  of  the  above 
proposition,  Lord  Hardwicke  is  reported  to  have  said  that,  if, 
upon  arguing  the  demurrer,  the  Court  had  not  been  satisfied, 
and  had  therefore  been  desirous  that  the  matter  should  be 
more  fully  debated  at  a  deliberate  hearing,  the  demurrer  would 
have  been  over-ruled  without  prejudice  to  the  defendant's 
insisting  on  the  same  matter  by  way  of  answer;  but,  in 
a  note  to  his  treatise  (cf),  Lord  Redesdale  observes  that, 
perhaps  this  declaration  fell  from  the  Court  rather  incau- 
tiously; as  a  dry  question  upon  the  construction  of  a  will  may 
be  as  deliberately  determined  upon  argument  of  a  demurrer, 
as  upon  the  hearing  of  a  cause  in  the  ordinary  course,  and  the 
difference  in  expense  to  the  parties  may  be  considerable."  Of 
the  truth  of  this  observation  there  can  be  no  doubt ;  and  it  is 
much  to  be  wished  that,  in  cases  of  this  decription,  where  the 
right  of  the  plaintiff  in  the  subject  matter  of  the  suit  depends 
upon  a  simple  point,  such  as  that  of  the  construction  of  a 
will,  the  practice  of  demurring  to  the  bill  were  more  fre- 
quently resorted  to,  as  by  such  means  the  great  expenses 
attendant  upon  many  causes,  especially  testamentary  causes, 
might  frequently  be  saved  to  the  parties ;  since  it  often  occurs 
in  practice  that,  owing  to  the' plaintiff *s  case  not  having  been 
met  in  the  first  instance  by  a  demurrer,  and  to  the  rule  of  the 
Court  not  to  decide  upon  questions  of  this  nature  till  it  is 
satisfied  that  all  persons  interested  in  the  discussion  have  been 
brought  before  it,  the  parties,  or  at  least  the  testator's  estate, 
are  put  to  great  expense  for  the  purpose  of  submitting  the 
matter  properly  to  the  Court ;  when,  ultimately,  if  it  appears 

(s)  11  &  12  W.  3,  c.  4.  (c)  2  Ves.  243  248. 

(a)  Lorxl  Red.  125. 
.  (b)  Beech  v.  Cnill,  Prec.  Ch.  588,      (d)  Lord  Red.  125,  n.  (o). 
2  Bro.  P.  C.  468.  S.  C. 


414 


Of  tht  Bill: 


Must  ihow  that 
Plaintiff  has  a 
right 


Rule  not  con- 
fined to  one 
plaintiff  only. 


Plaintiffs'  inte- 
rest must  be 
esisting. 


that  the  party  filing  the  bill  is  not  right  in  the  construction  he 
puts  npon  the  instrument,  the  bill  must  be  dismissed ;  which, 
if  the  {^aintiff  s  bill  had  been  demurred  to  in  the  first  instance, 
would  have  been  the  result,  without  the  great  additional  in- 
crease of  expense  caused  by  the  other  proceeding. 

The  rule,  which  requires  a  plaintiff  to  show  by  his  bill  an 
interest  in  the  subject  matter  of  the  suit,  applies  not  to  one 
plaintiff  only,  but  to  all  the  plaintiffs ;  and  if  several  persona 
join  in  filing  a  bill,  and  it  appears  that  one  of  them  has  no 
interest,  the  bill  will  be  open  to  demurrer,  though;  it  appear 
that  all  the  other  plaintiffs  have  an  interest  in  the  matter,  and 
a  right  to  institute  a  suit  concerning  it(e). 

The  plaintiffs  in  a  suit  must  not  only  show  an  interest  in 
the  subject  matter,  but  it  must  be  an  actual  existing  interest ; 
a  mere  possibility,  or  even  probability,  of  a  future  title  wiU 
not  be  sufficient  to  sustain  a  bilH/) ;  therefore,  where  a  plaintiff 
claiming  as  a  devisee  in  the  will  of  a  person  who  was  living,  bat 
a  lunatic,  brought  a  bill  to  perpetuate  the  testimony  of  wit- 
nesses to  the  will,  against  the  presumptive  heir  at  law  (^), 
and  "where  persons  who  would  have  been  entitled  to  die  per- 
sonal estate  of  a  lunatic,  if  he  had  been  then  dead  intestate, 
as  his  next  of  kin,  supposing  him  legitimate,  brought  a  bill 
in  the  lifetime  of  the  lunatic  to  perpetuate  the  testimony  of 
witnesses  to  his  legitimacy,  agpainst  the  Attorney-General,  as 
supporting  the  rights  of  the  Crown  (A),  demurrers  were 
allowed.  For  the  parties  in  these  cases  had  no  interest  which 
could  be  the  subject  of  a  suit ;  they  sustained  no  character 
under  which  they  could  afterwards  sue,  and  therefore  the 
depositions,  if  taken,  would  have  been  wholly  nugatory.  Upon 
the  same  principle  it  has  been  held  that  a  bill  cannot  be  sus- 
tained by  a  purchaser  from  a  contingent  remainder  man  of 


(§)  The  Mayor  and  Aldermen  of 

Colchester  t>.  ,  I  P.  Wms.  505  ; 

Troughton  v,  Getley,  1  Dick.  382 ; 
Cuff  V.  PlatelU  4  Russ.  242;  Make- 
peace  v.  Haythorae,  ib.  244 ;  King  of 
Spain  V.  Machado,  ib.  225 ;  Delondre 
V.  Shaw,  2  Sim.  2S7;  Page  v. 
Townsend,  5  Sim.  395.    Vide  ante. 


(J  )  Lord  Red.  127. 

(g)  Sackvillo.  Ayleworth.  1  Vem. 
105;  £x.  ca.  ab.  234,  PI.  3,  vide 
etiam,  2  Prax.  Aim.  500,  where 
there  is  a  form  of  a  detturver. 

(h)  Smith  V.  Auoraey-General, 
Lord  Red.  127,  1  Vem.  105;  Ed. 
Raithby,  notis  cited,  6  Ves.  255. 
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hif  Inter^t  in  the  property,  against  a  tenant  for  life,  for  in-  ^^^g^^jj^*/^^ 
spection  of  title  deeds,  &c.,  although  a  bill  would  lie  for  that  existing, 
purpose  by  a  person  entitled  to  a  vested  remainder  (t).  *  ' 

A  bill  filed  by  a  person  who  filled  the  character  of  tenant 
in  tail  in  remainder  and  his  children,  to  perpetuate  testimony 
to  the  marrif^e  of  the  tenant  in  tail,  could  not  be  supported, 
because  the  father,  being  confessedly  tenant  in  tail  in  re- 
mainder, could  have  no  interest  whatever  in  proving  the  fiict 
of  his  own  marriage,  the  remainder  in  tail  being  vested  in  him, 
and  the  other  plaintiffs  (the  children)  were  neither  tenants  in 
tail  nor  remainder  men  in  tail,  but  the  issue  of  a  person  who  was 
de  facto  ^nddejure  tenant  in  remainder  in  tail,  leaving  the  whole 
interest  in  him,  and  consequently  the  children  had  no  interest 
in  them,  in  respect  of  which  they  could  maintain  their  bill  (A). 
Upon  the  same  principle,  where  the  dignity  of  Earl  was  entailed 
Opon  an  individtial  who  died,  leaving  two  sons,  the  eldest  of 
whom  inherited  the  dignity,  upon  a  bill  filed  by  his  eldest  son, 
in  his  lifetime,  against  the  second  son  of  the  first  Eari  and 
the  Attorney-General,  to  perpetuate  testimony  as  to  his  father's 
mamage,  a  demurrer  was  allowed  (/). 

Where,  however,  a  party  has  an  interest,  "  it  is  perfectly 
immaterial  how  minute  such  interest  may  be»  or  how  distant  the 
possibility  of  the  possession  of  that  minute  interest,  if  it  is  a 
present  interest.  A  present  interest,  the  enjoyment  of  which 
may  depend  upon  the  most  remote  and  improbable  contingency, 
is,  nevertheless,  a  present  estate ;  and  as  in  the  case  upon 
Lord  Berkeley's  will(m),  though  the  interest  may,  with  refe- 
rence to  the  chance,  be  worth  nothing,  yet  it  is  in  contem- 
plation of  law  an  estate  and  interest,  upon  which  a  bill  may 
be  supported  "(«)• 

But  although  a  plaintiff  may  have  a  present  estate  or  inte-  Andnotctpable 
rest,  yet  if  his  interest  is  sucti  that  it  may  be  barred  or  de-  f^t^*^  ^ 
feated  by  the  act  of  the  defendant,  he  cannot  support  a  bill, 
as  in  the  case  put  by  Lord  Eldon  in  Lord  Dursley  v.  Fitz- 

(0  Noel  t>.  Ward,  1  Mad.  32.1.  (m)  Loid  Dureley  v.  Fitzhardinge, 

(fe)  Allan  ».  Allan,  15  Ves.  ISO.  6  Ves.  261. 

(0  Ewl  of  Bdftrsl  r.  Chichester,  (n)  Per  Lord  Eldon,  in  Allan  v. 

a  J.  &  W.  439.  Allan,  15  V#s.  136. 
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Of  the  Bill : 


PlaiDtiff*!  Inte- 
rest must  be 
ezistiag. 


Plaintiff  roust 
show  a  proper 
title. 


Plaintiflfs  exe- 
cutor must  state 
that  he  has 
proved  the  will ; 


in  the  proper 
Court; 


but  need  not 
state  in  what 
Court 


If  he  states  a 
wrong  Court, 
bill  will  be 
liable  to 
demurrer. 


hardingeifi)^  of  a  remainder  man  filing  a  bill  to  perpetuate  tes- 
timony against  a  tenant  in  tail.  To  such  a  bill  it  seems  the 
tenant  in  tail  might  demur,  upon  the  ground  that  he  may  at 
any  time  suffer  a  recovery,  which  would  destroy  the  remainder, 
and  deprive  the  plaintiff  of  his  interest. 
.  A  plaintiff  must  not  only  show  in  his  bill  an  interest  in  the 
subject  matter  of  the  suit,  but  he  must  also  make  it  appear 
that  he  has  a  proper  title  to  institute  a  suit  concerning  it{p) ; 
for  it  very  often  happens  that  a  person  may  have  an  interest 
in  the  subject  matter,  and  yet,  for  want  of  compliance  with 
some  requisite  forms,  he  may  not  be  entitled  to  institute  a  suit 
relating  to  it.  Thus,  for  instance,  the  executor  of  a  deceased 
person  has  an  interest  in  all  the  personal  property  of  his  tes- 
tator ;  but,  till  he  has  proved  the  will,  he  has  no  right  to  assert 
his  right  in  a  court  of  justice.  If,  therefore,  a  man  files  a 
bill  as  executor,  and  does  not  state  in  it  that  he  has  proved  the 
will  in  the  proper  court,  the  bill  will  be  liable  to  demurrer (^). 
It  is  sufficient,  however,  to  allege  in  the  bill  that  the  plain- 
tiff has  proved  the  will  in  the  proper  Court,  without  men- 
tioning the  Court  in  which  it  was  proved  (r).  It  is  said 
that  Lord  Keeper  North,  when  first  he  came  into  the  Court 
of  Chancery,  was  of  opinion  that  a  plaintiff  administrator 
ought  to  show  by  his  bill  where  he  had  taken  out  administra- 
tion, to  the  intent  that  the  defendant  might  be  informed  in 
what  Court  to  look  for  it,  as  it  might  be  void,  if  taken  out 
under  a  wrong  jurisdiction ;  but  that,  of  late,  the  general  alle- 
gation of  having  taken  out  administration  has  been  held  good, 
and  was  so  determined  hy  Lord  King,  in  the  case  of  Stone  v. 
Baker'' {s). 

With  reference  to  this  point,  it  is  to  be  observed  that  if  a 
plaintiff  takes  upon  himself  to  state  upon  his  bill  the  Court  in 
which  he  has  proved  the  will,  or  taken  out  administration,  and 
it  appears  to  have  been  an  improper  or  insufficient  Court,  he 
will  not  show  a  complete  title  to  sue,  and  a  demurrer  will 
hold(/).    Thus,  where  the  plaintiffs  sued  upon  administra- 


(o)  6  Ves.  262. 
(p)  Lord  Red.  126. 
(9)  Humphreys  v.  Ingledon,  1  P. 
Wras.  762. 


(r)  Ibid. 

(t)  13  Dec.  1732,  ibid.  n. 
(t)  Lord  Red.  126. 
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tions  obtained  in  the  Spirit  aal  Court  at  Paris,  a  demurrer  was  Piaintifrmntt 
allowed  by  Lord  Hardwicke,  because  the  Court  here  can  take  '^^\-J]^P^ 

no  notice  of  what  is  done  in  the  Spiritual  Courts  beyond   v— ^ 

8eft(«).    And  so,  in  a  suit  by  an  executor,  where  a  testator 
has  bona  notabilia  in  divers  dioceses,  and  the  bill  shows  that 
the  will  has  been  proved  in  one  of  those  dioceses,  the  plain- 
tiff's title  will  not  be  complete,  because  the  proof  ought  to 
have  been  in  the  Archbbhop's  Court  (a:).    From  a  recent  case.  Prerogative 
as  it  stands  reported,  it  appears  that  the  late  Master  of  Jl^ai^^heJT 
the  Rolls  (Sir  J.  Leach)  was  of  opinion  that  the  probate  no  6ofi4  notabi" 
of  a  will  in  a  subordinate  jurisdiction,  even  where  there 
were  no  Inma  notabilia y  would  not  be  sufficient  to  entitle 
the  executor  of  a  deceased  creditor  to  a  decree  for  an  account 
of  his  debtor's  estate ;  and  that  the  executor  must,  before  the 
decree  is  pronounced,  be  armed  with  a  prerogative  probate  (y). 
In  that  case,  however,  his  Honour  appears  to  have  proceeded  on 
a  mistaken  view  of  the  rule,  that  the  Accountant-general  cannot 
pay  money  out  of  Court  without  a  prerogative  probate  (z).  where 
That  rule  is  applicable  only  to  cases  where  there  is  money  money  ii  already 
already  in  Court,  and  the  party  entitled  to  that  money  dies  *°  ^^^^^ 
before  he  receives  it;  in  such  cases,  the  Court  requires 
a  prerogative  probate,  and  will  not  direct  the  money  to 
be  paid  out  on  a  diocesan  probate,  because  the  fund  itself 
being  in  Court  at  the  same  time  that  the  death  of  the  party 
took  place  in  a  country  diocese  shows  that  there  are  bona  no- 
tabilia in  divers  dioceses,  and,  consequently,  that  a  preroga- 
tive is  the  competent  probate  (a)  ;  but  where  a  party,  entitled 
to  relief  as  the  executor  or  administrator  of  a  person  who 
died  in  a  particular  diocese  without  leaving  bona  notabilia  in 
different  dioceses,  claims  under  a  probate  or  administration 
granted  in  tlie  particular  diocese,  and  in  the  course  of  the 
cause  the  fund  in  question  is  brouglit  into  Court,  it  would  be 
extremely  unreasonable  to  require  that,  in  order  to  entitle 

(tt)  Tourton  V.  Flower,  3  P.  Wras.  (t)  Challnor  v.  Murhall,  6  Ves. 

360.  IIH;  Newman  v.  IJod^'son,  7  Ves. 

(j)  Comber*8  Case,  }  P.  Wnis.  400;  Thomas  v.  Davies,  12  Ves. 

767.  417. 

(y)  Young  v.  Klworthy,  1  JM.  6t  (a)  Prr  Sir  J.  Nicholl,  in  Scarlh  i?. 

K.  Bishop  of  Londoo,  1  Hag.  G2o  630» 

VOL.  I.  £  E 
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PluDtiir  nMst  himself  to  get  the  money  out  of  Court,  he  should  take  out  a 
"^^'xitl^^'  firesh  probate  or  letters  of  administration  in  the  Prerogative 

'  V  '  Court.  (6).     Payment  into  Court  is  a  precautionary  measure, 

and  does  not  affect  the  rights  and  interests  of  any  of  the  par- 
ties litigating ;  therefore,  if  a  plaintiff,  at  the  time  he  files  his 
Mil,  has  a  proper  title  to  maintain  the  suit,  the  mere  fact  of 
the  money  being  brought  into  Court  for  its  better  security, 
ought  not  to  alter  that  title  and  render  it  necessary  for  him 
to  seek  a  new  one(c)«  This  view  of  the  case  was  adopted 
by  Lord  Cottenham,  upon  a  motion  made  before  him  for 
the  discharge  of  a  prisoner  in  custody  for  a  contempt, 
m  not  obeying  a  decree  by  which  he  was  ordered  to  pay  money 
into  Court.  One  of  the  grounds  of  the  application  for  hia 
discharge  was  that,  on  the  death  of  one  of  the  plaintiffs,  the 
proceedings  had  been  improperly  revived  at  the  instance  of  a 
plaintiff  who  had  taken  out  administration  in  the  previnoa  <^ 
York,  and  his  Lordship  expressed  his  opinion  to  be  that  when 
there  are  no  bona  riotabilia  at  the  death  of  a  testator  or  inle^ 
tate,  probate  or  administration  by  the  Provincial  Court  is  suffi- 
cient to  entitle  a  plaintiff  to  maintain  his  Bmi(d). 

The  same  opinion  had  been  expressed,  a  few  days 
before,  by  Lord  Langdale,  M.R.,  upon  the  hearing  of  a 
demurrer  to  another  bill  of  revivor  in  the  same  suit.  The 
original  bill  had  been  filed,  for  the  purpose  of  redeeming  a 
mortgage  of  an  estate  in  Yorkshire,  by  parties  claiming  under 
a  devise  by  the  mortgagor,  by  which  it  had  been  directed  to  be 
converted  into  personal  estate  for  payment  of  debts.  It 

(b)  It  seems,  from  the  above  case  and  Sir  John  NichoU's  observatioBS 

of  Scarth  v.  the  Bishop  of  London,  upon  the  same  case,  ib.  page  636. 

thai,  when  money  is  in  the  public       /  \  ir  ^  4i  u  -  ,r 

funds,  and  the  party  dies  out  of  ^'T^-  ^l^fJ^^T^ 

England,  the  Arehbfshop  of  Can-  »•  "worthy  being  cited  before  Lo^ 
l«£..yand  Bishop  of  lindoa  h»vo  C^y  Mr  Colville  Um 

a  c<m"urrent  jurisSction  to  grant  pTo-  ^f1?'"^'";,'^'^'-*t!L**  T** 

bate;  and  that,  although  when  a  of  the  IV.n»  had. utaequenUy  changed 

party  dies  within  a  dioce^n  jurisdu^       TTTI   tTJ  ' 

tVn,  without  bona  notabiUa,  the  Pre-   ^.  '^f  f        ^  ^  f '5''°  °P '  *^ 

ngitW«  Conn  will  not  usually  gmnt  ""li'V-^'^T  T  ,•" 

^^u^t^ .       ;«                tk-  Lordship,  who  observed  that  the  ub- 

probate ;  yet,  in  order  to  aid  the  ends  tin^tion  was  obvious :  MSS.  10  Nov. 

of  justice.  It  will,  if  necessary,  grant  juSV          vutiuus,          iv  iiuv. 

an  addithmQl  probate,  limitiKl  to  the  ^^*'^* 

rcKJovery  of  the  property  sought.  Vide  (d)  Wilson  r.  Metcalfe,  llMaich* 

Yockncy  t.  Foyster,  1  Hag.  G31  n.  j  1836,  MSS. 
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appeared,  in  the  course  of  the  proceedings,  that  the  defendants  Phintifrmuft 
were  mortgagees  in  possession,  over-paid,  and  that  a  con-  ^'^^J]^"''*' 

siderable  sum  was  due  from  them  for  rents  and  profits  '  v  ^ 

received  after  the  mortgage  had  been  paid  off,  which,  by  the 
decree  on  further  directions,  they  had  been  ordered  to  pay  into 
Court.  Upon  the  death  of  one  of  the  plaintiffs  to  the  suit, 
a  WII  ef  rel^or  was  filed  by  the  surviving  plaintiffs  and  by  the 
admitiisCratjor  of  the  deceased  plaintiff,  claiming  under  a  probate 
from  the  Prerogative  Court  of  York,  to  which  bill  a  demurrer 
wag  filed,  one  of  the  grounds  of  demurrer  being  that  there  ought 
to  have  been  an  administration  either  from  the  Prerogative 
Court  of  Canterbury  or  from  the  Diocesan  Court  of  London, 
and  the  above  case  of  Young  v.  El  worthy  was  cited  in  sup- 
port of  the  demurrer ;  but  the  Master  of  the  Rolls  expressed 
himself  to  be  of  opinion  that,  at  all  events,  for  the  purpose  of 
filing  the  bill  of  revivor,  (there  being  then  no  money  in 
Court,)  the  York  administration  was  sufficient,  and  over- 
ruled the  demurrer  (^). 

With  reference  to  the  above  point,  it  is  to  be  observed  that.  Derivative  exe- 
in  order  to  complete  the  title  of  a  plaintiff  as  a  derivative  ^ 
executor,  it  is  not  necessary  that  the  will  of  the  ongmal  tes-  tive  Probate, 

tatorand  that  of  his  executor  should  be  proved  in  the  same  although  the 

ongiDai  Lxecu- 

CouTt(f);  and  where  the  will  of  the  original  testator  had  tor  had. 
been  proved  in  the  Prerogative  Court  by  two  of  his  exe- 
cutors, both  of  whom  died,  and  the  executors  of  the  sur- 
vivor, upon  the  death  of  their  testator,  as  he  had  not 
hona  notabilia,  proved  the  will  in  the  Consistory  Court  of 
Llandaff,  Sir  John  Leach,  M.  R.,  upon  a  question  being 
raised  whether  the  representation  to  the  original  testator 
was  complete,  directed  that  the  case  should  stand  over,  in 
order  that  the  opinion  of  a  civilian  might  be  taken,  and 
that  inquiry  might  be  made  as  to  the  practice  and  doctrine 
of  the  Ecclesiastical  Courts  on  the  subject.  A  case  was  ac- 
cordingly submitted  to  Dr.  Lushington,  who  expressed  his  opi- 
nion to  be  that  the  executors  of  the  surviving  executor  had  not 
clothed  themselves  with  the  legal  character  of  personal  repre- 

(«)  Metcalfe  v.  Metcalfe,  i  Keen,       (J)  Wankford  w.Wankford,  1  Salk. 
74.  200-300. 
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Of  the  Bill: 
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ibow  a  proper 
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file  a  bill  before 
probate; 

but  mutt  prove 
bcioro  bearing. 


Tbesame  rule 
applteg  to  admi- 
nutraton  \ 


but  probate  or 
administration 
must  be  stated 
in  the  bill. 


Defendants 
may,  however, 
plead  the  foct 
that  no  probate, 
&€.,  has  been 
granted. 


sdntatives  of  the  original  testator,  admitting  however  that  there 
was  no  express  authority  upon  the  question.  The  Master  of  the 
RollSy  nevertheless,  was  inclined  to  think  that  the  chain  of  re- 
presentation was  complete;  and,  on  a  subsequent  day,  his 
Honor  decreed  accordingly  (^r). 

If  an  executor,  before  probate,  file  a  bill,  alleging  that  he  hae 
proved  the  will  in  a  proper  Ecclesiastical  Court,  such  allega- 
tion will  obviate  a  demurrer  (h) ;  he  must,  however,  prove 
the  will  before  the  hearing  of  the  cause,  and  then  the  probate 
will  be  sufficient  to  support  the  bill,  although  it  bear  date 
subsequently  to  the  filing  of  it  («)•  In  this  respect.  Courts 
of  Equity  differ  from  Courts  of  Law ;  for  at  law  an  executor  can- 
not maintain  actions  before  probate,  unless  such  as  are  founded 
on  factual  possession ;  because,  in  actions  where  he  sues  in  his 
representative  character,  he  is  bound,  when  he  declares,  to  make 
profert  of  the  letters  testamentary ;  otherwise  the  defendant 
may  demur  The  same  distinction  also  prevails  between 
the  practice  of  Courts  of  Law  and  Courts  of  Equity  with 
respect  to  administrators ;  for  in  equity  a  plaintiff  may  file  a 
bill  as  administrator  before  he  has  taken  out  letters  of  admi- 
nistration, and  it  will  be  sufficient  to  have  them  at  the  hear- 
ing (/),  which  is  not  the  case  at  law. 

It  is  to  be  observed  that,  although  an  executor  or  adminis- 
trator may,  before  probate  or  administration  granted,  file  a 
bill  relating  to  the  property  of  the  deceased,  and  such  bill  will 
not  on  that  account  be  the  subject  of  demurrer,  provided  the 
g^nting  of  probate  or  of  letters  of  administration,  by  the 
proper  Ecclesiastical  Court,  be  alleged  in  the  bill,  yet  a 
defendant  may  take  advantage  of  the  fact  not  being  as  stated 
in  the  bill,  by  plea;  thus,  in  Simons  v.  Milman(m),  where 
letters  of  administration  had  been  granted  to  the  defendant 
under  the  idea  that  the  deceased  had  died  intestate,  whereas,  in 
fact,  he  had  made  a  will  and  appointed  the  plaintiff  his  exe- 
cutor, who  before  probate,  filed  a  bill,  for  the  purpose  of 

(g)  Fowler  v.  Richards,  6  Rusa.  (h)  Comber's  Case,  1  P.  Wms« 
89.  768. 

(h)  Humphreys  v.  Ingledon,  I  (I)  Fell  t>.  Lutwidee,  Barnard, 
P.  Wms.  752.  320  ;  Humphreys  v.  Humphreys,  2 

(0  Humphreys  v.  Humphreys,  3   P.  Wms.  350. 
P.  Wms.  349.  (m)  2  Sim.  241. 
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recorering  part  of  the  assets  of  the  testator  from  the  defend-  Plaintiff  must 
ant,  alleging  that  probate  of  the  will  had  been  granted  to  ■^^^tUiJ'**^* 

him,  to  which  bill  the  defendant  put  in  a  plea  stating  that   '  v  ^ 

sach  was  not  fact ;  the  Vice-Chancellor  (Sir  A.  Hart)  al- 
lowed the  plea.  At  law,  however,  it  seems,  that  a  defendant 
cannot  plead,  to  an  action  brought  by  an  executor,  that  the 
plaintiff  has  not  proved  the  will,  though  he  may  demur  if  the 
plaintiff  does  not,  in  his  declaration,  show  the  probate  (n). 
The  reason  of  this  is  that  the  right  of  the  executor  is  derived 
finom  the  will  and  not  from  the  probate,  which  only  completes 
the  incipient  title.  With  respect  to  an  administrator,  how- 
ever, it  is  different ;  for  the  administrator  receives  his  right 
entirely  from  the  administration  (o). 

But  although  an  executor  filing  a  bill  before  probate.  Executor  filing 

must,  as  we  have  seen,  alleire  in  it  that  he  has  proved       Mote  pro- 
'  '        e  r  bate,  must,  suie 

the  will  in  the  proper  Ecclesiastical  Court,  it  is  not  necessary  it  to  have  been 

that  in  a  bill  against  an  executor  such  a  statement  should 
be  made;  for  if  executors  elect  to  act  they  are  liable  to 
be  sued  before  probate,  and  cannot  afterwards  renounce  Seotf  iaaBill 
It  also  seems  that  if  a  party  entitled  by  law  to  take  out  j^ainst  Execu- 
administration  to  a  deceased  person,  does  not  do  so,  but 
acts  as  if  he  were  administrator,  and  receives  and  disposes  of 
the  property,  he  will  be  liable  to  account  as  administrator,  and 
it  will  not  be  necessary  to  have  any  other  party  before  the 
Court.  Thus,  in  Cleland  v.  Cleland(q)y  an  objection  for 
want  of  parties,  on  the  ground  that  an  administrator  was  not 
before  the  Court,  was  overruled,  because  the  widow  of  the 
deceased,  who  was  the  person  by  law  entitled  to  the  adminis- 
tration, and  who  had  possessed  herself  of  her  husband's  per- 
sonal estate  and  disposed  of  it,  was  a  party,  though  she 
denied  by  her  answer  that  she  had  taken  out  administration, 
which,  by  the  bill,  she  was  alleged  to  have  done. 

Where  it  appears  that,  in  order  to  complete  the  plaintiff's  All  prelimioary 
title  to  the  subject  of  the  suit  or  to  the  relief  he  seeks,  some  co^M^*^ 
preliminary  act  is  necessary  to  be  done,  the  performance  of  plaintiiTs  title 
such  preliminary  act  ought  to  be  averred  upon  the  bill,  and  ^ 

(n)  Combei*s  Case,  1  P.  Wms.      (p)  Blewitt  v.  Blewitt,  1  Younge, 
7G8.  543. 

(o)  Ibid.  (q)  Prec.  Ch.  04. 
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Plantiffmut  the  mere  allegatioa  tint  the  title  m  conplele,  withoat  such 
T^^ij^^  mvemient  will  not  be  faficient ;  thne  where  m  pUintiff  claimed 
*  ^  '  M  %  ehareholder  ^jr  purckcue^  of  certeia  tharee  in  a  joint- 
stock  coupaaj  or  auociation,  aUegiag  in  hie  bill  that  he  had 
parchated  sach  share*  Ibr  a  valaable  considerationy  and  had 
erer  since  held  the  same  ;  bat  it  a|ipeared  in  another  fiart  of 
the  bill,  that,  bj  the  rules  of  the  companj  or  asaodation,  no 
transfer  of  shares  could  be  ralid  in  law  or  equity  nnloM  the 
purchaser  was  approred  bj  a  board  of  directar8»  and  aigned 
an  instrument  binding*  him  to  obeenre  the  ragulationB,  tiie 
Lord  Chancellor  (Lord  Brougham)  allowed  a  demnrrar,  aa  the 
ground  that  the  performance  of  the  rule  abora  painted  oat 
was  a  condition  precedent,  and  ought  to  have  been  UTemd 
upon  the  bill,  and  that  the  allegation  of  the  plaintiff  having 
purchased  the  shares  and  being  a  shareholder,  althoogh 
admitted  by  the  demurrer,  was  not  suftcient  to  cure  the 
defect  (r). 

Stems'm  sniuby  The  question,  whether  the  assi^rnees  of  a  bankrupt  or  of  an 
^J^JjJ^^^  insolvent  debtor  can  file  a  bill,  without  previous^  procuring  the 
consent  of  the  creditors,  and  averring  that  such  consent  had 
been  obtained,  has  already  been  discussed  at  much  length* 
All  that  need  here  be  said  upon  that  subject  is,  that  it  appears 
now  to  be  settled  that  such  an  averment  is  not  necessary (#)• 
or  showing  a  pleadings  at  Common  Law,  it  is  held  that,  in  stating 

derivative  title,   a  derivative  title,  a  party  claiming  by  inheritance. 


Piaioiiff  must    show  how  he  is  heir,  viz.  as  son  or  otherwise  ;  and,  if  he  cb 
show  how  be  is      jnediate  and  not  immediate  descent,  he  must  show  the 
pedigree  (t)  ;  for  example,  if  he  claims  as  nephew,  he  nrast 
As  to  setting     show  how  he  is  nephew.    It  appears  to  be  ri^t,  upon  every 
ars^pcJigrw^    principle,  that  the  same  rule  should  be  observed  in  biUa  in 
equity  ;  and,  in  Lord  Digby  v.  Meech  (ti),  the  Court  of  Ex- 
chequer appears  to  have  acted  upon  this  impression.    In  that 
case,  the  object  of  the  bill  was  to  establish  the  plaintiffs  right 
to  a  manor,  and  to  certain  fines  and  fees  formerly  granted,  to  the 
lord  of  it,  by  the  King.  The  title,  as  set  forth  by  the  hill  y 

(r)  Walburn  v.  Ingilby,  1  M.  &      (<)  Steph.  on  Pleadings,  340. 
K.  Gl  • 

(*)  Vide  ante,  p.  80,  and  Cas-       (u)  Bunb.  195. 
borne  v.  Parsham,  6  Siiu.  131. 
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that  King  James  I.  granted  the  premiees  to  Sir  John  Digby,  iSri^Sre^ik 
afberwaids  Earl  of  Bristol;  from  hitn  they  deecebded  to  v — "  ^  ^  » 
Oooige  ;  from  him  to  John,  Earl  of  Bristol ;  and,  Wi  kia  demth^ 
vmied  m  tke  now  plaintiff;  and  it  was  o^hjected  at  the  Inariiig 
that  tkera  was  not  a  snfficient  title  set  Anrth,  it  not  afypearing 
iow^tke  piwuMB  vested  in  the  plaintiff,  whether  by  deecent, 
settlement^'  or  otherwise ;  and  the  whole  Coart  agreed  that  die 
biilroagfct,  for  this  reason,  to  be  dismissed,  the  bill  being  to 
estafaikb«:rig^^  as  well  as  ibr  an  account:  upon  this  ground 
die:  caaeei  stood  ov^r,  but  with  liberty  for  the  plaintiff  to 
amend  liis  bill.  The  decision  of  Lord  Thurlow  in  Delome 
tr.  HolUngswortk  (jx)  appears,  however,  to  throw  some 
doftbt  as  to  the  necessity  of  seUing  out  4n  a  bill  the 
manner  In  which  the  plaintiff  makes  out  his  descemt.  In 
llMt^oase  the  plaintiff  who  claimed  to  be  entitled  to  certain 
pmnlses  ss  heir  at  law  of  an  ancestor,  and  prayed  a  discovery 
of  the  defendant's  title,  and  an  account,  &c.,  did  not  by  the 
bili  Mt  cut  her  pedigree  fully,  but  stated  that  one  person  through 
whom  she  made  title  had  three  sons,  and  that  she  clalmed> 
oniof  the  second  son,  without  alleging  that  the  first  son  died 
without  issue ;  to  this  bill  the  defendant  demurred,  ^*  because 
the  plaintiff  had  not  sufficiently  stated  the  pedigree  by  which 
she  made  title,"  and  the  demurrer  was  overruled.  In  pro- 
nouncing his  judgment.  Lord  Thurlow  said,  If  this  demurrer 
were  to  be  allowed,  it  would  only  drive  the  plaintiff  to  supply  the 
pedigree  in  another  bill,  and  thus  I  do  not  see  the  propriety 
ti  trying  the  main  question,  and  cutting  short  the  cause  in 
this  stsge  of  it,  unless  a  special  case  had  been  made  out,  by 
which  it  appeared  that  some  great  length  of  proceedings,  or 
iome  great  expense,  would  be  saved  by  it.  The  whole  quee- 
ti«ni  is^  whether  the  allegation  in  the  bill,  of  the  plaintiff  being 
lieir,  is  not  sufficient  to  entitle  her  to  go  on  in  the  suit ;  and,  in 
general,  I  see  no  reason  why  it  should  not(^)."  It  is,  however, 
to  be  observed,  that  the  plaintiff  had  in  fact  partly  stated  her 
pedigree ;  and  that  the  defect  arose  from  the  circumstance  of 
her  omitting  to  state  the  death  of  a  party  without  issue,  whose 
death,  under  such  circumstances,  was  necessary  to  entitle  the 


(0  1  Cox,  421. 
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or  slMmiog  &    person,  under  whom  the  plaintiff  claimed  ;  but  that  the  defect 

DenvaUveTitle,         supplied  by  the  averment  that  she  claimed  under  that 

person,  which  she  could  not  have  done,  if  the  other  had  not 

died  without  issue ;  so  that,  in  fact,  there  was  an  averment, 

sufficient  in  substance,  on  the  face  of  the  biil,  to  obviate  a  de* 

murrer  on  the  ground  taken,  namely,  that  the  pedigree  was 

not  sufficiently  set  out. 

Where  plain*        Where  there  is  a  privity  existing  between  the  plaintiff 

tiff's  claim  dc-  defendant,  independently  of  the  plaintiflfs  title,  which 

pends  upon  pn-  .    .  .  .        .  . 

vity  or  contract,  gives  the  plaintiff  a  right  to  maintain  his  suit,  then  it  is 

and  not  title;  necessary  to  state  the  plaintiff's    title  fully  in  the 

bill ;  thus  where  a  plaintiff* s  claim  against  the  defendant 
arises  under  a  deed  or  other  instrument,  executed  by  the 
defendant  himself,  or  by  those  under  whom  he  claims,  which 
recites,  or  is  necessarily  founded  upon,  the  existence,  in  the 
plaintiff,  of  the  right  which  he  asserts,  it  is  sufficient  to  allege 
in  suite  between  the  execution  of  the  deed  by  the  parties.     Thus  in  the 
roor^geL*"**    case  of  a  bill,  by  a  mortgagor  in  fee,  against  a  mortgagee,  to 
redeem  the  mortgage,  it  is  sufficient  merely  to  state  the  mort- 
gage-deed, without  alleging  that  the  mortgagor  was  seized  in 
fee,&c.,  because  the  defendant  having  executed  the  deed  which 
proceeds  upon  that  supposition,  amounts  in  effect  to  an  acknow- 
ledgment of  that  fact,  which  he  cannot  afterwards  be  admitted 
to  dispute  ;  and  so  if  the  mortgagor  has  only  a  derivative  title,  it 
is  not  necessary  to  show  the  commencement  of  such  derivative 
title,  or  its  continuance,  because  the  right  of  the  plaintiff  to 
redeem,  as  against  the  defendant,  does  not  depend  upon  the  title 
under  which  he  claims,  but  upon  the  proviso  for  redemption  in 
the  mortgage-deed.   Upon  the  same  principle,  where  a  defend- 
between  lessor         holds  under  a  lease  from  the  plaintiff,  the  plaintiff  need  not 
and  lessee.        get  out  his  title  to  the  reversion,  the  fact  of  the  defendant 
having  accepted  a  lease  from  the  plaintiff  being  sufficient  to 
preclude  his  disputing  the  title  under  which  he  holds  (z).  In 
like  manner,  where  a  man  employs  another  as  his  bailiff  or 
In  suite  between  ^ent,  to  receive  his  rents  or  tithes,  the  right  to  call  upon  the 

principal  and  bailiff  or  agent  for  an  account  does  not  depend  upon  the  title 
agent. 

(<)  If  the  plaintifT  claims  as  heir,  or  under  a  derivative  title  from  the 
mortgagor  or  lessor,  he  must,  as  in  other  cases,  show  how  he  makes  out  his 
title. 
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of  the  employer  to  the  rents  or  tithes,  but  to  the  privity    Of  sliowinja 

existing  between  him  and  his  baili£f  or  agent ;  the  employer  P^"^^^ 

may  therefore  maintain  a  bill  for  an  account,  without  showing 

any  title  to  the  rents  or  tithes  in  question.  >  -  • 

Where,  however,  the  plaintiff's  right  does  not  depend  upon  Where  the  dtim 

any  particular  privity  between  hinvand  the  defendant  existing  ^t^^Jmlait  bS 

independently  of  his  general  title  to  the  thing  claimed,  there  stated. 

it  will  be  necessary  to  show  his  title  in  the  bill.    Thus,  wHere  ,  ,  .„  » 

,  .„  .    /.i  J  1     ,     ,  /.    1     .  .  .  bills  by 

a  bm  IS  nled  by  the  lessee  of  a  lay  impropriator  against  an  lessee  for  tithes. 

occupier,  for  an  account  of  tithes,  there  the  right  of  the  plain- 
tiff to  the  account  depends  solely  upon  his  title ;  he  must, 
therefore,  deduce  his  title  regularly,  and  show  not  only 
the  existence  of  the  lease,  but  that  the  person  from  whom  it 
is  derived  had  the  fee  (a). 

The  same  precision  in  showing  an  interest,  which  is  required  Of  suting  the 
in  setting  out  the  case  of  a  plaintiff,  is  not  requisite  in  stating  ^^^^^^  ^ 
that  of  the  defendant  against  whom  the  relief  is  sought,  because 
a  plaintiff  cannot  always  be  supposed  to  be  cognisant  of  the 
nature  of  a  defendant's  interest,  and  the  bill  must  frequently 
proceed  with  a  view  to  obtain  a  discovery  of  it ;  thus,  where 
a  bill  was  filed,  by  a  lessee  for  years,  for  a  partition,  and  the 
plaintiff,  after  stating  his  own  right,  to  one  undivided  tenth 
part,  with  precision,  alleged  that  the  defendant  was  seized  in 
fee  simple  of,  or  otherwise  well  entitled  to,  seven  other  tenth 
parts,  a  demurrer,  on  the  ground  that  the  plaintiff  had  not  set 
out  the  defendant's  title  with  sufficient  certainty,  was  over- 
ruled (^).  And  even  where  it  is  evident,  from  the  nature  of 
the  case,  that  a  plaintiff  must  be  cognisant  of  the  defendant's 
title,  and  sets  out  the  same  informally,  yet,  if  he  alleges 
enough  to  show  that  the  defendant  has  an  interest,  it  will  be 
sufficient.  Thus,  where  a  bill  was  filed  to  redeem  a  mortgage, 
but  the  conveyance  was  so  stated  that  it  did  not  show  that 
any  legal  estate  had  passed  to  the  defendant,  a  demurrer, 
was  overruled  because  the  defendant  could  not  be  permitted 
to  dispute  his  own  title,  which  was  admitted  by  the  plaintiff  to 
be  good(c). 

(«)  Tenny  v.  Hoper,  Bunb.  115 ;      (b)  Baring  v.  Nash,  1  V.  &  B. 
vide  Burwell  v.  Coates,  ibid.  129.  551. 

(c)  Roberts  v.  Clapton,  3  Anst.  715. 
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the  case  of  mem- 
ben  or  oflfeen 
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 and  ofat- 

tomies  or 
agents. 


In  all  eases,  however,  a  bill  must  show  that  a  defendant  is 
ia  some  way  liable  to  the  plaintiff's  deiiiand(d),  or  that  he 
haA  some  interest  in  the  subject  of  the  suit(e),  otherwise  it 
will  be  liable  to  demurrer.  Thus,  where  a  bill  was  brought 
ufpon  a  ground  of  equity,  by  the  obligee,  in  a  bond  against 
the  heir  of  the  obligor,  allegiag  that  the  heir  having  assets  hj 
descent  oi^t  to  satisfy  the  bond,  a  demurrer  was  allowed, 
because  the  bill  did  not  expressly  charge  that  the  heir  was 
bound  in  the  bond,  although  it  did  state  that  the  heir  ought 
to  pay  the  debt(y*);  so  where  a  bill  was  brought  against  an 
assignee  touching  a  breach  of  covenant  in  a  lease,  and  the 
covenant,  as  stated  in  the  bill,  appeared  to  be  collateral,  and 
not  running  with  the  land  did  not,  thenefotc,  bind  assignees, 
and  was  not  stated  by  the  bill  expressly  to  bind  assignees,  a 
demurrer  by  the  assignee  was  allowed  (^).  And  here  it 
may  be  observed  that,  although  it  is  generally  necessary 
to  show  that  the  plaintiff  has  some  claim  against  a  de* 
fendant,  or  that  a  defendant  has  an  interest  in  the  subject 
matter  in  litigation,  yet  there  are  cases  in  which  a  bill  may 
be  sustained  against  defendants  who  have  no  interest  in  the 
subject,  and  who  are  not  in  any  manner  liaUe  to  the  demands 
of  the  plaintiff.  The  cases  alluded  to  are  those,  which  have 
been  before  referred  to,  of  the  members  or  officers  of  a  coipo^ 
ration  aggregate,  who,  as  we  have  seen,  may  be  made  parties  to 
a  suit  against  the  corporation  for  the  purposes  of  discovery. 
With  respect  to  the  other  persons  who  are  generally  included 
amongst  the  exceptions  to  the  rule,  that  no  persons  who  have 
not  an  interest,  or  against  whom  a  decree  cannpt  be  pro* 
nounced  can  be  made  parties  to  a  suit,  (such  as  arbitrators,  at* 
tomies  or  agents,)  it  will  be  seen,  upon  reference  to  what  has 
been  before  stated  upon  this  subject  (A),  that  the  right  to  make 
them  parties  is  confined  to  cases  where  relief  is,  in.  fact,  prayed 
against  diem,  vis.  where  they  are  implicated  in  fraud  or  collu* 
sion,  and  it  is  specifically  asfced  that  they  may  pay  the  costs  ; 
or  where  they  are  the  holders  of  a  particular  instrument  which 
the  plaintiff  is  entitled  to  have  delivered  up(t'). 


(d)  Lord  Red.  132. 
(«)  Ibid.  ISO. 

(/)  Crosseing  v.  Honor,  1  Vem. 
180. 


(g)  Lord  Uxbridge  o.  Staveland, 
1  Ves.  56.  394. 
(A)  Ante,  p.  394. 
(i)  Vide  ante,  396. 
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A  ImII  muat  not  only  show  that  the  defendant  is  liable  to  the  jcuat  ^mw  pii- 
plainti£rs  demands,  or  has  some  interest  in  the  subject  matter,  pi^^JJJ^ 
but  it  most  also  show  that  there  is  such  a  privity  between  Defendint. 


him  and  the  plaintiff  as  gives  the  plaintiff  a  right  to  sue  ' 
him  (k) ;  for  it  is  frequently  the  case  that  a  plaintiff  has  an 
interest  in  the  subject  matter  of  the  suit  which  may  be  in  the 
hands  of  a  defendant,  and  yet,  for  want  of  a  proper  privity 
between  them,  the  plaintiff  may  not  be  the  person  entitled  to 
call  upon  the  defendant  to  answer  his  demand.    Thus,  though  Legaiee  or  ere- 
am  unsatisfied  legatee  has  an  interest  in  the  estate  of  his  tes-  ditor  cannot  lue 
tator,  and  a  right  to  have  it  applied  in  a  due  course  of  admi-  testator's  oiute. 
nifrtrationy  yet  he  has  no  right  to  institute  a  suit  against  the 
deblon  to  his  testator's  estate  for  the  purpose  of  compelling 
them  to  pay  their  debts  in  satisfaction  of  his  legacy  (/).  For 
there  is  no  privity  between  the  legatee  and  the  debtors,  who  • 
are  answerable  only  to  the  personal  representative  of  the  tes- 
tates.   Upon  the  same  principle,  where  a  bill  was  filed  by  the 
creditors  of  a  person  who  was  one  of  the  residuary  legatees  of 
a  testator  against  the  personal  representative  for  an  account 
of  his  personal  estate,  it  was  held  to  be  impossible  to  main- 
tain such  a  bill  (m).    And  so  where  a  creditor  of  a  testator,  Bankrapt  cre- 
who  had  previously  been  a  bankrupt,  and  had  obtained  his  cer-  <litor  cannot  sue 
tificate,  brought  a  bill  against  the  executor  for  an  account,  debtor^  ^ 
&c.,  and  made  the  assignees  under  the  testator's  bankruptcy 
parties  for  the  purpose  of  compelling  them  to  account  to  the 
executor  for  the  surplus  of  the  bankrupt's  estate,  a  demurrer 
by  the  assignees  was  allowed  (n). 

It  is  to  be  observed,  however,  that,  in  cases  of  collusion  Exception  in 
between  the  debtor  and  the  executor,  or  of  the  insolvency  of  q^iJ^^'!** 
the  executor,  bills  by  creditors  or  residuary  legatees  against 
debtors  to  a  testator's  estate  will  be  entertained  (o) ;  and  it 
seems  also  that  where  other  persons  than  the  personal  repre- 
«entative  of  the  testator  have  possessed  specific  assets  of  the 

(Jc)  Lord  Red.  129.  270,  S.  C.  2  Ves.  J.  95 ;  Beckley  v. 

(/)  Bickly  V.  Doddington,  Lord   Doirington  cited  6  Ves.  749. 
Red.  129.  n.;  Monk  v.  Pomfrct,  ib.      C^)  I*>id.;  vide  etiam  Donn  v. 
«  Ela..Ue     M-Aulay.  3  Bro.  t"w';^%^^^r72g; 't^u'S  ^ 

Binkcs,  6  Ves.  575-576;  Benfield 
(n)  Utterson  v.  Mair,  4  Bro.  C.  C.   v,  Solomons,  9  Ves.  80, 
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Most  thow  pri- 
vity between 
PlaintUraiid 
Defenduit. 


and  in  cases  of 
partnership. 


Joinder  of  per- 
aonal  represen- 
Utive  or  a  de- 
ceased reprp- 
sentative  with 
present  repre- 
sentative. 
Actual  repre- 
sentative must 
be  before  the 
Court. 


Employment  of 
agents  or  bro- 
kers will  not 
destroy  privity. 


testator,  such  persons  may  be  made  parties  to  a  suit  by  a  cre- 
ditor (/?.)  So  also,  where  it  is  desirable  to  have  the  account 
of  the  personal  estate  entire,  a  creditor  may  make  the  sur- 
viving partner  of  a  deceased  debtor  a  defendant  to  his  bill, 
though  no  fraud  or  collusion  is  alleged  (^).  And  it  seems 
that  a  joint  creditor  may  maintain  a  suit  against  the  represen- 
tatives of  a  deceased  partner  for  satisfaction  of  his  entire 
demand  out  of  the  assets,  although  t^e  surviving  partner  is 
not  alleged  to  be  insolvent  and  is  made  a  party  to  the  bill  (r). 
In  Bowskerv.  Watkins(s\  it  was  determined  that  residaary 
legatees  may  sustain  a  bill  for  an  account  against  the  execu- 
tor and  surviving  partners  of  the  testator,  though  collusion 
between  the  executor  and  the  surviving  partners  is  neither 
charged  nor  proved.  Upon  the  same  principle,  it  was  held, 
in  Holland  v.  Prior {t)y  that,  in  a  suit  for  an  account  of  the 
assets  of  a  deceased  person,  the  personal  representative  of  a 
former  representative  was  properly  joined  as  a  co-defendant 
with  his  continuing  or  present  personal  representative. 

In  all  these  cases,  however,  it  is  absolutely  necessary  that 
the  actual  personal  representative  should  be  before  the  Court 
otherwise  the  bill  cannot  be  sustained  (u). 

It  seems  that  where  it  is  necessary  to  allege  fraud  or  col- 
lusion in  cases  of  this  nature,  a  general  allegation  6f  it  in  the 
bill  will  be  sufficient  to  shut  out  a  demurrer,  although,  in  the 
opinion  of  Lord  Eldon,  it  would  be  very  convenient  to  state 
the  facts  upon  which  such  allegation  is  founded,  as  there  is  great 
inconvenience  in  joining  issue  upon  such  a  general  charge 
without  giving  the  defendant  a  hint  of  any  fact  from  which  it 
is  to  be  inferred  (x). 

With  reference  to  the  subject  of  privity  between  the  plain- 
tiff and  defendant,  it  b  to  be  observed  that  the  employment 
of  agents  or  brokers  in  a  transaction  does  not  interfere  with 
the  privity  between  the  principals  so  as  to  deprive  them  of 
their  right  to  sue  each  other,  immediately.  Thus,  where  a  prin- 


(p)  Newlandt. Champion,  1  Ves. 
106. 

(q)  Ibid- ;  vide  etiam  Gedge  v« 
Traill,  1  Russ.  &  M.  281,  n. 

(r)  Wilkinson  v,  Henderson,  1 
M.  &  K.  582. 


(i)  1  Russ.  &  M.  277. 
(0  1M.&K.237. 
(u)  Vide  ante,  p.  293.  S40. 
(r)  Benfield  v.  Solomons,  9  Ves. 
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cipal  transmits  goods  to  a  factor,  he  may  sue  the  party  who  Must  show  pri- 
buys  of  that  factor;  and  where  a  bill  was  brought  by  some  pj^i^ff^^ 
merchants  against  the  defendant  to  discover  what  quantity  of  Defendant 
straw  he  had  purchased  of  their  agents,  and  for  payment  to 
tbem  and  not  to  the  agents,  a  demurrer  was  over-ruled  (y) : 
and  so  where  a  merchant,  acting  upon  a  del  credere  commis- 
sion, became  bankrupt,  having  sold  goods  of  his  principals  for 
which  he  had  not  paid  them,  and,  shortly  before  his  bank- 
ruptcy, drew  bills  on  the  vendees,  which  he  delivered  to  some 
of  his  own  creditors  in  discharge  of  their  demands,  they  know- 
ing his  insolvency,  a  suit  by  the  principals  against  the  person 
who  had  received  the  bills  for  an  account  and  payment  of  the 
produce  was  sustained  (z). 

A  bill  must  not  only  show  that  the  plaintiff  is  entitled  to  or  Must  pray  pro- 
interested  in  the  subject  matter  of  the  litigation,  and  is  clothed 
with  such  a  character  as  entitles  him  to  maintain  the  suit,  and 
that  the  defendant  is  also  liable  to  the  relief  sought  against 
him,  or  is  in  some  manner  interested  in  the  dispute,  and  that 
there  is  such  a  privity  between  him  and  the  plaintiff  as  gives 
the  plaintiff  a  title  to  sue  him,  but  it  must  also  pray  the 
Court  to  grant  the  proper  relief  suited  to  the  case,  as  made  by 
the  bill ;  and  if,  for  any  reason  founded  on  the  substance  of 
the  case  as  stated  in  the  bill,  the  plaintiff  is  not  entitled  to  the 
relief  he  prays,  either  in  the  whole  or  in  part,  the  defendant 
may  demur  (a).  In  some  of  the  most  ancient  bills,  as  ap- 
pears by  the  records  in  the  Tower,  the  complainant  does 
not  expressly  ask  any  relief  nor  any  process,  but  prays  the 
Chancellor  to  send  for  the  defendant  and  to  examine  him. 
In  others,  where  relief  is  prayed,  the  prayer  of  process 
is  various,  sometimes  a  corpus  cum  causd,  sometimes  a  sub- 
pcenay  and  sometimes  other  writs  (^).  Afterwards  the  bill 
appears  to  have  assumed  a  more  regular  form,  and  not  only  to 
have  prayed  the  subpoena  of  the  Court,  but  also  suitable  relief 
adapted  to  the  case  contained  in  the  statement,  which  is  the  Prayer  for  spe- 
general  form  of  all  bills  in  modern  use.    But  although  it  is  ^^^^^^^ 

(y)  Ltsset  v.  Reave,  2  Atk.  394.        (a)  Lord  Red.  133. 

(s)  Newman  v.  Godfrey,  cited 
Lord  Rtd.  130,  2  Dro.  C.  C  332,      (h)  Jud.  Auth.  M.  R.Ol,  02. 
S.  C. 
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but  where  in- 
serted, must  be 
proper  to  the 
case  made ; 


and  If  not  pro- 
per, relief  can- 
not be  granted 
nnder  general 
prayer. 


Eveiytliing  to 
be  proved  must 
be  stated* 


the  general  practice  of  the  present  day,  in  all  cases  where 
relief  sought,  to  specify  particularly  the  nature  of  such 
relief ;  yet  it  seems  that  snch  special  prayer  is  not  absolutely 
necessary,  and  that  praying  general  relief  is  sufficient  (c?) ;  and, 
in  Partridge  r.  Hay  craft  (e),  Lord  Eldon  said  that  he  had  seen 
a  bill  with  a  simple  prayer  that  the  defendant  might  answer  all 
the  matters  aforesaid,  and  then  the  general  prayer  fbr  relfef. 

It  is  to  be  observed,  that,  where  specific  relief  is  prayed, 
care  must  be  taken  to  adapt  snch  relief  to  the  case  made 
by  the  bill,  as,  after  praying  specific  relief,  a  plaintiff  can- 
not, at  the  hearing,  dissent  to  the  relief  he  has  sought, 
and,  under  the  general  prayer,  ask  relief  of  another  de- 
scription, unless  the  facts  and  circimistances  charged  by  the 
bill,  will,  consistently  with  the  rules  of  the  Court,  maintain 
that  relief  (/). 

The  requisites  above  set  out  are  necessary  in  every  bill 
which  is  filed  in  a  court  of  equity  for  the  purpose  of  obtaining 
relief ;  there  are  other  requisites  appertaining  to  bin»  adapted 
to  particular  purposes,  which  will  be  hereafter  pomted  out:,  im 
well  as  those  distinctive  properties  which  belong  to  Mils  not 
filed  for  the  purposes  of  relief.  But  besides  those  points 
which  are  generally  necessary  to  be  attended  to  in  the  frame 
of  all  bills,  as  each  case  must  depend  upon  its  own  particular 
circumstances,  matters  must  be  introduced  into  every  bill 
which  will  occasion  it  to  differ  from  others,  but  which  it  is 
impossible  to  reduce  under  any  general  rules,  and  must  be  left 
to  the  discretion  of  the  draftsman.  Care,  however,  must  be 
taken  in  framing  the  bill  that  everything  which  is  intended  to  be 
proved  be  stated  upon  the  face  of  it,  otherwise  evidence  can- 
not be  admitted  to  prove  it(^).  This  is  required  in  order  that 
the  defendant  may  be  aware  of  what  the  nature  of  the  case,  to 
be  made  against  him,  is.  The  necessity  of  observing  this  rule 
was  strongly  insisted  on  by  Sir  R.  Richards,  L.C.B.,  in  the 
case  of  Hall  v.  Maltby  {h).    And  in  Montesquieu  v.  San- 


(d)  Cook  V.  Martyn,  2  Atk.  3; 
Grimes  v,  French,  ib.  141. 

(«)  11  Ves.  570-674. 

(/)  Per  Lord  KldoD  in  Iliern  v. 
Mill,  13  Ves.  114-119,  and  Soden  v. 


Sotlen,  cited  ib.  119 ;  tide  pnj/, 
sect.  5. 

{g)  Gordon  v.  Gordon,  3  Swan, 
472. 

{h)  6  Price,  240-269. 
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Jy#(f),  the  principle  upon  which  it  is  founded  is  stnmglj  illas*   Every  thing  to 

trated.    In  that  case  a  bill  was  filed  to  set  aside  a  contract  ^  ™' 

,  .      1^                         ,         1^        ^                         ^  Stated, 
entered  into  by  an  attorney  for  the  purchase  of  a  reTersionary  «  v  ' 

interest  from  his  client,  on  the  gpround  of  fraud  and  misrepre- 
sentation ;  the  evidence  adduced  in  support  of  the  allegation  of 
firai^dy  &C.9  did  not,  in  Lord  Eldon's  opinion,  substiatiate  the 
case  as  laid  in  the  bill ;  a  transaction  however  was  disclosed  in 
tha  evidenoe  which  his  Lordship  i^peared  to  think  would  have 
raised  a  question  of  considerable  importance  in  favour  of  Che 
plaintiff  if  it  had  been  properly  represented  upon  the  pleadings; 
bnl  as  it  had  not  been  stated  in  the  bill,  he  thought  it  would  be 
(ut  too  much  ta  give  relief  upon  circumstances  which  were 
alleged  upon  the  record. 

It  is  to  be  observed  in  this  place  that  net  only  will  it  be  inquiry  will  not 

impossible  to  introduce  evidence  as  to  facts  which  are  not  nut  ^  directe*!  un- 
.   f       .     1    1  .i«  1      ,  .      .       '11       11.         ,  less  ground  laid 

itt'issue  by  the  bill,  but  that  even  an  inquiry  will  not  be  directed  for  it  in  the 

before  the  Master  unless  ground  (or  such  inquiry  is  laid  in  the  pl^^iogs* 
pleadings j^ib).  Thus^  where  a  bill  was  filed  for  a  fbreclosuro, 
and  a  motion  was  made  for  a  reference  to  the  Master,  under 
the  7tli  Geo.  2,  c.20,  to  inquire  into  the  amount  due  upon  the 
ipoftgage,  and  it  was  insisted  that  the  Master  oaght  to  be 
directed  to  take  an  account  of  the  costs  incurred  by  the  plain- 
tiff in  certain  proceedings  in  an  ejectment  at  law  which  were  not 
alluded  to  in  the  bill,  the  Court  held  that  no  such  inquiry 
coold  be  directed,  but  gave  the  plaintiff  leave  to  amend  hia 
hiU  in  that  respect(/). 

It  la  right  here  to  observe  that,  independently  of  the  qualitiea  Bill  must  be  for 
which  have  been  above  pointed  out  as  necessary  to  bills  in  gene-  an  adequate 
ral,  it  is  requisite  that  the  object  for  which  a  bill  is  brought  should 
not  be  beneath  the  dignity  of  the  Court;  for  the  Court  of  Chan- 
cery will  not  entertain  a  suit  where  the  subject  matter  of  the 
litigation  is  under  the  value  of  10^. ;  except  in  cases  of  chari- 
ties (m),  or  of  fraud  (ti),  or  of  bills  to  establish  a  right,  as  in  the 
case  of  6  $,  claimed  to  be  due  as  an  Easter  offering  (o).  It  is  said* 

(t)18  Ves.302  ;  vide  etiamPowys  (m)  Anon,  1  Eq.  Cat.  Ab.  T6, 

o.  Man3fie)d,  0  Sim.  5G5.  Margio. 

(fc)  Holloway  v,  Millard,  1  Mad.  .  v  ^^^^^ 
414. 

(0  Millard  v.  Magor»  3  Mad.  433.  (o)  4  Bro.  P.  C.  8U. 
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0/  ikeJBili: 


BOl  mmt  be  that  the  Court  will  not  entertain  a  bill  for  land  under  the  jeari  j 

^tSS^  Talae  of  40  s.(p) ;  bat  instances  occur  m  the  books  where  billa 

*       V  ^  hare  been  entertained  for  the  recorerr  of  ancient  quit  rentSy 

Id  wbat  maaocr  ^hoo^h  rerr  small,  riz.  2  «.  or  3  s.  per  anno]n(^).  It  seems  that 

inadeqaacy  of     if  m  Mil  is  brought  for  a  demand  wluch,  hr  the  rale  of  the  Court, 

vjuoe  ip^T  be  * 

takes  adfaatage  cannot  be  sued  for,  the  defendant  may  either  dennir  to  it,  on 

^  the  ground  that  the  plaintiff  s  demand,  if  true,  is  not  sufficient 

for  the  Court  to  ground  a  decree  cpon(r),  or  he  maj  (which 
is  the  most  usual  course)  more  to  hare  the  bill  dismissed,  as 
below  the  dignity  of  the  Court  («).  But  eren  if  the  defend- 
ant should  take  neither  of  these  courses,  yet,  when  the  caose 
comes  to  a  hearing,  if  it  appears  that,  on  an  account  taken, 
the  balance  due  to  the  plaintiff  will  not  amount  to  the  sum  of 
10/.,  the  Court  will  dismiss  the  bill(0.  Thus,  in  the  time  of 
Lord  Harcourt,  upon  a  bill  being  brought  relating  to  tithes,  it 
was  cleariy  admitted  that  the  plaintiff  had  a  right  to  some 
tithes  of  the  defendant,  but  as  the  tithes  which  were  due 
appeared  to  be  only  of  the  value  of  51.,  the  Lord  Chancellor 
dismissed  that  bill  at  the  hearing(a) ;  and  in  Brace  Taylor^ 
where  an  objection  was  taken,  at  the  hearing,  that  the  matter 
in  question  appeared  to  be  of  small  and  trifling  consequence. 
Lord  Hardwicke  held  that  though  the  defendant  had  not  de- 
murred to  the  bill  on  that  account,  yet  the  objection  might  be 
taken  advantage  of  at  the  hearing ;  for  it  very  often  hap- 
pens that  a  bill  may  be  drawn  in  such  a  manner  as  to  prevent 
a  demurrer  of  this  sort,  especially  in  a  matter  relating  to  an 
account ;  and  therefore  it  would  be  very  unreasonable  that  an 
objection  of  this  sort  might  not  be  taken  at  the  hearing  (to*)/' 


Must  be  for  the     A  bill  must  not  only  be  for  a  subject  which  it  is  consistent 
wbole  Matter,    ^^j^       dignity  of  the  Court  to  entertain,  but  it  must  also  be 
brought  for  the  whole  subject.    The  Court  will  not  permit  a 
bill  to  be  brou^t  for  part  of  a  matter  only  (a;),  so  as  to  expose 
a  defendant  to  be  harrassed  by  repeated  litigations  concerning 

(p)  Eq.  Ca.  Ab.  75.  (t)  Cowp.  Eq.  PI.  166. 

(f)  Cocks  o.  Foley,  1  Vem.  S60.       (n)  Cited  in  Brace  «.  Taylor, 

(r)  Fox  V.  Frost,  Rep.  T.  Finch,  inf  ra. 
253.  (it)  2  Atk.  2o3. 

(i)  Ro8.  47,  366.  (x)  Loid  R«L  14. 
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Mine  thing;  it  tiiarefore  requires  that  every  Ull  ehall  be 
■o  framed  as  to  afford  ground  for  such  a  decision  apon  the  v  ^  % 
whole  matter,  at  one  and  the  same  time,  as  may,  as  fitf  as 
poasiUe,  prevent  future  litigation  concerning  it.  It  is  upon 
this  principle  that  the  Court  acts,  in  requiring  in  every  case 
the  presence,  either  as  plaintifb  or  defendants,  of  all  parties 
interested  in  the  object  of  the  suit.    And  upon  the  same   nor  for  one 


prindi^,  it  will  not  fallow  a  plaintiff  who  has  two  distinct 
daims  upon  the  same  defendant,  or  to  which  the  same  defendant  defendant!* 
may  eventually  prove  liable,  to  bring  separate  bills  for  each 
particular  claim,  or  to  bring  a  bill  for  one  and  omit  the 
other,  so  as  to  leave  the  other  to  be  the  subject  of  future 
Htigatiim.  Thus  in  Purefoy  v.  Purefoy[z)y  where  an  heir, 
by  his  bill,  prayed  an  account  against  a  trustee  of  two  several 
estates,  that  were  conveyed  to  him  for  several  and  distinct 
debts,  and  afterwards  would  have  had  his  bill  dismissed  as  to 
one  of  the  estates,  and  have*  had  the  account  taken  as  to  the 
other  only,  the  Court  decided  that  an  entire  account  should 
be  taken  of  both  estates,  for  that  it  is  allowed  as  a  good 
cause  of  demurrer  in  this  Court,  that  a  bill  is  brought  for  a 
part  of  a  matter  only,  which  is  proper  for  one  entire  account, 
becavse  the  plaintiff  shall  not  split  causes  and  make  a  multi- 
plicity of  suits."    And  so  where  there  are  two  mortgages,   nor  in  re- 

and  more  money  has  been  lent  upon  one  of  them  than  the  »P«<^*of  o^of 

two  mortgages. 

estate  u  worth,  the  heir  of  the  mortgagee  cannot  elect  to 

redeem  one  and  leave  the  heavier  mortgage  unredeemed,  but 

shall  be  compelled  to  take  both  (a).    Upon  the  same  principle   nor  where 

it  is  held,  that  "  where  there  is  a  debt  secured  by  mortgage,        "  * 

✓         o  a  »  gage  and  a  bond, 
and  also  a  bond  debt,  when  the  heir  of  the  mortgagor  comes 

to  redeem,  he  shall  not  redeem  the  mortgage  without  paying 

the  bond  debt  too,  in  case  the  heir  be  bound."  (6)  The  ground 

of  this  rule  is  the  prevention  of  circuity  of  remedy ;  for  as  the 

bond  of  the  ancestor,  where  the  heir  is  bound,  becomes,  upon 

the  death  of  such  ancestor,  the  heir's  own  debt,  and  is  payable 

out  of  the  real  estate  descended,  it  is  but  reasonable  that 

where  the  heir  comes  to  redeem  the  estate  by  payment  of  the 

Ci)  1  Vcrn.  29.  (fc)  Shuttleworth  ^,  Laycock,  I 

(a)  Ibid.  Margrave  v.  Le  Ilooke,   Vern.  245 ,  ilnon,  2  Cb.  Ca.  164. 
a  Vem.  207. 
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^SoleAliSeiu*  P"**^!^^  money  aIl4^in,tereBt,  he  should  at  the  same  time  be 
^  ,..,.v...  called  upon  to  pay  oflf  the  bond,  as  otherwise  the  obligee 
would  be  driven  to  sue  him  for  the  recovery  of  the  bond, 
which  in  the  result  might  be  payable  out  of  the  same  property 
which  the  heir  has  redeemed. 
Limiutiofi  of  When  it  is  laid  down  as  a  rule  that  the^  Court  will  not 
wbere'Lltt^lT  ^^^^"^^  a  suit  for  part  of  a  matter,  it  must  be  understood  as 
capable  of  im-  subject  to  this  limitation,  vis.,  that  the  whole  matter  is  capable 
dcci-  ^£  j^jjj^  immediately  disposed  of;  for  if  the  situation  of  the 
property  in  dispute  is  such,  that  no  immediate  decision  upon 
the  whole  matter  can  be  come  to,  the  Court  will  frequently 
lend  its  assistance  to  the  extent  which  the  actual  state  of  the 
case,  as  it  exists  at  the  time  of  filing  the  bill,  will  warrant. 
Upon  this  principle  courts  of  equity  act,  in  permitting  bills 
Ibr  the  preservation  of  evidence  in  perpetuam  rei  memoriam, 
which  it  does  upon  the  ground  that,  from  the  circwnstances  of 
the  parties,  the  case  cannot  be  immediately  the  subject  of 
judicial  investigation ;  and  if  it  should  appear  uponi  the  btU 
that  the  matter  to  which  the  required  testimony  is  alleged  to 
relate  can  be  immediately  decided  upon,  and  that  the  witnesses 
are  resident  in  England,  a  demurrer  would  hold  (c).  It  is  upon 
the  same  principle  that  the  Court  proceeds  in  all  that  class  of 
cases  in  which  it  acts  as  ancillary  to  the  jurisdiction  of  other 
courts,  by  permitting  suits  for  the  preservation  of  property  pend- 
ing a  litigation  in  the  Ecclesiastical  or  Common  Law  Courts,  or 
by  removing  the  impediments  to  a  fair  litigation  before  tribunsls 
of  ordinary  jurisdiction.  In  all  these  cases  it  is  no  ground  of 
objection  to  a  bill  that  it  embraces  only  part  of  the  matter, 
and  that  the  residue  is  or  may  be  the  subject  of  litigation 
elsewhere.  The  preservation  of  the  property,  or  the  removal 
of  the.  impediments,  is  all  that  the  Court  of  Equity  can 
effect ;  the  bill,  therefore,  in  seeking  that  description 
of  relief,  seeks  the  whole  relief  which,  in  such  cases,  a 
Court  of  Equity  can  give ;  but  if  a  bill,  praying  only  this 
description  of  relief,  should  disclose  a  case^in  which  a  Court 
of  Equity  is  capable  of  taking  upon  itself  the  whole  decision 
of  the  question,  in  such  a  case,  it  is  apprehended,  that  the  bill 


(c)  Lord  Red.  121. 
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wobM  be  defective  in  not  seeking  the  relief  which  the  phunUff  Most  be  for  the 
.  ,  -                              °                            *^            whole  Mttter. 
IS  eBtiUed'to.  «  ^  » 

With  reference  to  this  part  of  the  subject  may  be  noticed  Whether  bills 

the  much  litigated  question,  whether  a  person  engaged  in  for'^^rtnereWp^ 

trade  in  co-partnership  with  others,  can  or  cannot  maintain  a  accounts  wiih- 

bill  against  his  partners  for  an  account,  without  pnaying  also  dUsduUoif  of 

a  ditftolntion  of  the  partnership ;  upon  this  point  the  decisions  partnenhip. 

are  very  conflicting,  and  all  that  can  be  done  at  present  is  to 

diieot  tiie  reader's  attention  to  the  leading  cases  in  fa?oiir  of 

each  imposition.    In  Forman  v.  Homfray{d)^  Lbrd  Eldoii 

said  htf  did  not  recollect  an  instance  of  a  bill  filed  by  one 

partner  against  another,  praying  an  account  Inerely  and  liot 

a  dissolution,  proceeding  on  the  foundation  that  the  partner* 

ship  was  to  continue ;  and  observed  upon  the  inconvenleiuM 

thai  would  result  if  a  partner  could  come  here  for  an  account 

merely,  pending  the  partnership,  as  there  seemed  to  bd  nothing 

ta  prevent  his  comingannually(«).  in  Marshallv.  Colinan(f), 

an  *  injunction  was  applied  for  to  restrain  the  breach  of  a 

eovenant  contained  in  articles  of  partnership,  by  which  all 

ooatiacts  &c,  to  be  made  by  the  partners  were  to  be  in  the  name 

of  the  partnership  firm;  and  Lord  Eldon  refused  the  application, 

because  he  considered  that  the  acts  complained  of  on  the  part 

of  Ihe  plaintiff,  as  the  ground  for  the  injunction,  were  of  too 

trifial  a  nature  to  warrant  a  dissolution  of  the  partnership. 

Upon  that  occasion  hb  Lordship  said,  that  although  the  Cottrt 

would  interfere  where  there  was  a  breach  of  the  covenants  in 

artieles  of  co-partnership,  so  important  in  its  conseqnenoes'  iks 

to  aatiiorise  the  party  complaining  to  call  for  a  dissolution  of 

the  co-partnership,  it  was  a  matter  deserving  great  considera- 

a  yes.&  B.  S29.  coDceraed,  and  thar  it  is  upon  this 

It  is  said  by  one  of  the  learned  principle  that,  in  Watefs  v.  Taylor* 

reporters,  in  a  note,  that,  ih  the  case  of  the  Court  hesitated  to  interfere  durinff 

theatrait  the  Conit  has  refused  to  theeiistence  of  the  partnership.  Jt 

take  jurisdiction  upon  any  other  prin-  was  said  by  the  Solicitor-genera), 

dple  than  a  dissolution  of  partner-  ar^u^tcfo  in  Loscombe  v.  Russell,  that 

ridp ;  Waters  v.  Taylor,  15  Ves.  10.  it  appeared  from  the  brief  in  Fonaan' 

Bat  it  is  to  be  observed  that  theatres  v.  Homfray,  that  the  plaintiff  there 

are  jmjperty  of  a  very  {>eculiar  de-  prayed  for  an  account  which  was  to 

senjjmoo,  and  that  any  interference  be  continued  until  the  end  of  the 

with  the  management  of  them  by  the  term  of  the  partnership,  4  Sim.  8. 
Court  might  be  productire  of  irreiMt-      (f)  2  J.  &  W.  267; 
table  damage  and  ruin  to  the  parties 
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^  *w>n  whether  the  Court  would  m  so  iv  as  to  entertain  iho 
whole  Bfatter.  ^ 

«  ^  ^  jttriediction  of  pronouncing  a  decree  for  a  perpetual  inj unction 

a»  4o  a  particular  covenant,  the  partnerahip  not  being  dinolTed 
hf  the  Court.  In  Kinder  v.  TayUir{g)y  the  doctrine  that  a 
decree  could  not  be  made  for  an  account  in  matters  of  part* 
nerahip,  without  praying  a  dissolution,  appears  to  have  been 
again  recognised ;  and,  in  Loscombe  Rustell{h)j  the  Vice- 
Chancellor  (Sir  L.  Shadwell)  allowed  a  demnrrer  to  a  bOl 
praying  the  account  of  a  partnership,  because  it  did  not  pmy 
for  a  dissolution.  In  Harrison  v.  Artnitage{i),  however,  a 
contrary  opinion  was  expressed  by  Sir  John  Leach,  V.  C. ; 
and  in  Richards  y.  Davis  (j),  which  was  a  bill  by  one  partner 
against  another,  praying  for  an  account  of  what  was  due  to 
the  plaintiff  respecting  past  partnership  transactions,  and  that 
the  partnership  might  be  carried  on  under  the  decree  of  the 
Court,  his  Honour  decreed  an  account  of  past  partnership 
tmnsactions,  but  said  that  he  could  make  no  order  for  carrying 
cfh  the  partnership  concerns,  unless  with  a  view  to  a  dissoln* 
thti.  In  pronouncing  his  judgment  upon  that '  case,  the 
'  ^  Il^amed  Judge  observed,  that  a  partner  during  the  partner- 
M}p  has  no  relief  at  law  for  monies  due  to  him  on  a  partn^f* 
rfrfp  a^unt ;  and  that,  if  a  Court  of  Equity  refuses  him  relief, 
he  Is  wholly  without  remedy,  which  would  be  contrary  to  the 
plain  principles  of  justice,  and  cannot  be  the  doctrine  of^ec^tiity. 
'  With  respect  to  the  objection  that  the  defendant  might  be 
rexedby  a  new  bill,  whenever  new  profits  accrued,  his  Honowr 
said,  What  right  has  the  defendant  to  complain  of  snch 
1^  bill,  if  he  repeats  the  injustice  of  withholding  what  is 
^e"td  the.  plaintiff  ?  Would  not  the  same  objection  lie  in  a 
femit'fbr  tithes  which  accrue  de  anno  in  annum  It  is  iO'he 
bbsenred  that  in  the  last  quoted  case  of  Richards  v.  Dams, 
the  base  of  Clapple  r.  Cadell{k)  was  cited  in  argument,  and 
ii^  referred  to  by  the  reporter  as  an  authority  for  the  position 
that  a  decree  may  be  made  for  partnership  accounts  without 
the  bill  baring  prayed  a  dissolution ;  but,  upon  reference  to  the 

Gow  on  Pnrtambipft ;  Col-      (i)  A  Mad.  14S,  cited  in  Loicoabe 
Iyer  on  ParUierfthipi  \  App.  11.  v.  Russell,  uhi  suftra, 

ih)  4  Sim  8.  O)  2  Russ.  &  M.  340. 

(h)  Jac.  537. 
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-case  itself,  it  will  be  found  that  it  was  one  of  a  Terr  peculiar  Must  be  for  the 

wfaotoMattAr 

nature,  and  that  the  principal  object  of  the  suit  was  not  an  . 
account  of  the  partnership  transactions^  but  to  hare  a  de- 
claration as  to  the  effect  of  a  sble  of  somi^  shares  in  a  }>artner- 
ship  undertaking  (the  Olobe  newspaper) ;  and  that  the  acooniit 
of  the  profits  which  was  decreed  was  merely  the  consequence 
of  the  declaration  of  the  Court  upon  that  point.  The  seme 
obeerration  applies  to  Knowles  v.  H<mghton{l),  which  is  also 
referred  to  in  Richards  v.  Davis  {m).  There  the  bill  was  filed- to 
establish  a  partnership  in  certain  transactions ;  and  the  sole 
question  in  the  case  was,  partnership  or  no  partnership ;  and 
the  Ckmrt,  being  of  opinion  that  a  partnership  did  exist  in  part 
of  the  transactions  referred  to,  as  a  necessary  consequence 
decreed  an  account  of  these  transactions. 


In  endeavouring  to  avoid  the  error  of  making  a  bill  not  Of  Multifarious- 
sufficiently  extensive  to  answer  the  purpose  of  complete 
justice,  care  must  be  taken  not  to  run  into  the  opposite  defect, 
vis.,  that  of  attempting  to  embrace  in  it  too  many  objects,  for  Definition  of 
it  is  a  rule  in  equity  that  two  or  more  distinct  subjects  cannot  "n^'if*™^*"**"- 
be  embraced  in  the  same  suit.    The  offence  against  this  rule 
is  termed  multifariousness ,  and  will  render  a  bill  liable  to 
demurrer. 

The  rule  above  stated  is  fully  established,  and  has  been  Bill  against  re- 
acted upon  in  a  great  variety  of  cases.    Thus  where  a  bill  yeral  dcfendanu 

for  distinct  pur- 

was  filed  in  the  Exchequer  against  one  defendant  to  discover  poses. 

his  title  to  the  office  of  keeper  of  Gloucester  Castle,  which 

had  been  granted  to  the  plaintiff  for  life,  and  also  against  other 

defendants  as  brewers  of  the  city  of  Gloucester ;  every  one  of 

whom,  as  the  bill  suggested,  was  by  custom  obliged  to  pay 

an  annual  sum  jto  the  said  officer,  a  demurrer  to  the  bill,  on 

the  ground  of  multifariousness,  was  allowed  (n).    Upon  the  Against  trustees 

same  principle,  where  a  bill  was  exhibited  by  the  trustees  purchasers  for 

under  a  trust  for  sale,  against  several  persons  who  were  the  specific  per- 

purchasers  of  the  trust  estates,  which  had  been  sold  to  them  by 

auction  in  different  lots.  Sir  Thomas  Plumer,  V.C.,  allowed 


(0  11  Ves.108. 
(m)  Ubi  supra. 


(n)  Berke  v.  Harris,  Hatd.  837. 
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Miiiai«rioa»-    a  demurrer,  which  had  been  put  in  by  one  of  the  defeudaa^, 
^      y      ^  on  the  ground  that  the  bill  iras'  multifariouB.    His  Honor 
said,  this  Court  is  always  averse  to  a  multiplicity  of  suits,  \mt 
certainly  a  defendant  has  a  right  to  insist  that  he  is  ae^ 
betmd  to  answer  a  bill  containing  sevend  distinct  and  separate 
matters  relating  to  individuals  with  whom  he  has  no  VMifi- 
To  Mt  aside      cem  (m).   In  a  subsequent  case,  where  an  infomiatioft  aad 
to^d^renTper-  purpose  of  setting  aside  leases^ 

MM  by  tbe       granted  by  the  same  trustees  at  different  times  to  diffufnt 
same  trustees,    persons,  the  same  learned  judge  held,  that  if  the  case  htid 
been  free  from  other  objections  it  would  have  been  objee- 
sd^todi^re  t  multifariousness («).    The  same  principle  was 

persons  by  afterwards  acted  upon  by  Lord  Eldon,  in  Salvidge  v.  Hyde{p)^ 
trustees.  where  a  bill  had  been  filed  for  an  account  of  a  testator's 

estate,  and  also  to  set  aside  certain  sales  which  had  been 
made  by  the  executor  and  trustee  to  himself  and  another 
person  of  the  name  of  Laying,  a  demunrer  to  which  bill 
had  been  put  in  by  Laying,  was  overruled  by  Sir  J;  Leadi, 
V.C.  (/?).    The  case  came  on  before  the  Lord  Chancellor,  by 
Uppeal,  when  his  Lordship  reversed  the  judgment  of  the  Vico- 
Chancellor,  and  allowed  the  demurrer ;  observing  that  where 
there  are  trustees  to  sell,  and  a  bill  is  filed  against  them,  it  is 
not  usual  to  make  the  purchasers  parties,  but  to  state  the 
Casej  of  excep-  contracts  and  pray  an  inquiry.    His  Lordship  howevemulded, 
that  there  might  be  cases  which  cannot  be  delayed,  till  those 
inquiries  can  be  made,  on  account  of  the  injury  that  may  be 
done  in  the  meantime. 
Bills  against     '  It  is  to  be  remarked  that  the  Vice-Chancellor  (Sir  John  Leacb) 
SLtinct  Soter^      pronouncing  his  judgment  upon  this  demurrer,  observed,  with 
ests  arising  out  reference  to  multifariousness,  that     in  order  to  determine 
^rwacUoiu      Aether  a  suit  is  multifarious,  or  in  other  words  contains 
distinct  matters,  the  inquiry  is  not  whether  each  defendant  is 
bonnected  with  every  branch  of  the  cause,  but  whether  tiie 
plaintiff*8  bill  seeks  relief  in  respect  of  matters  which  are  in 
their  nature  separate  and  dbtinct.    If,  says  his  Honor,  ^e 

(m)  Brookes  v.  Lord  Whitworth,  (n)  Attorney-General  v.  Mosas, 

1  Mad.  80 ;  vid9  etiam ;  Reyner  v.  2  Mad.  204 — 305. 

Julian,  2  Dick.  677,  the  marginal  (o)  Jac.  151. 

note  to  which  is  wrong.  (p)  5  Mad.  138,  S.  C. 
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olg^et  df  the  Buit  b#  single,  Imt  it  happens  that  dififerent  Mtdti&nous 

parsons  hare  separate  interests,,  in  distinct  questions,  which  ^  / 

arise  out  of  that  single  ohject,  it  necessarily  £oUows.  thaft  such 
diSsront  persons  must  be  brought  before  the  Court  in  prder 
that  the  suit  may  conclude  the  whole  subject."   There  i$r  no 
doubt  thaty  in  the  above  observation,  ihe  learned  judge  stated 
the  pandple  correctly ;  thou^  in  his  application  of  it  he 
went,  in  the  opinion  of  Lord  Eldon,  too.  far.    In  the  sub-  S^cus  where 
saqnent  case  ^  Turner  v.  Robinson  (g),  Sir  J.  *Leach,  „Xd^t 
carried  the  doctrine  which  he  had  above  laid  dowa  tfi|  .a  wills  or  otber 
iBBchgraater  extent.  In  that  case,  a  testator  had  bequeathed 
the  residue  of  his  personal  estate  to  trustees  in  trust,  to  divide 
the  saaa»  amongst  his  children,  the  shares  of  the  sons  to  be 
pndd  to  them  at  21,  and  the  shares  of  the  daughters  to  be 
bod  out  . in  government  securities,  the  interest  of  which  was 
tOri  be.  paid  to 'their  separate  use  during  their  lives^  and  after 
tiiair  deaths  the  principal  of  each  daughter's  share  was  to  b^ 
paid  .to  such  persons  as  such  daughter  should  by  any  deed  or 
writing,  duly  executed,  or  by  her  last  will  and  testament 
aj^point*   The  testator  left  ten  children,  and  one  of  those 
children,  a  daughter,  died,  having  by  her  will  appointed  and 
disposed  of  all  her  interest  under  the  testator's  will,  in  favour 
of  the  plaintifiis,  to  whom  she  also  gave  the  residue  of  her  own 
pessonal  estate.    The  bill  was  filed  by  the  plaintiffs  against 
the  personal  representatives  both  of  the  father  and  of  the 
daughter,  and  also  against  the  surviving  children  of  the 
fiUher,  and  prayed  that  the  trusts  of  both  wills  might  be 
carried  into  execution,  and  an  account  of  each  estate  against 
the  respective  executors :  to  this  bill  a  demurrer  for  multi- 
iaiionsness  was  put  in  by  one  of  the  surviving  children  of  the 
&ther,  who  insisted  that,  although  the  plaintiffs,  as  appointees 
of  their  mother  s  share  under  the  will  of  the  original  testator, 
were  entitled  to  file  a  bill  against  the  peitK>nal  representatives  of 
the  testator  and  the  other  parties  interested  in  the  residube^if  bis 
estate,  yet  that,  in  going  on  to  pray  an  aocount  of  the  daugh- 
ter's estate  the  bill  had  been  rendered  multifarious,  because 
the  defendants  who  were  interested  in  the  father's  estate  only, 
ought  not  to  be  kept  before  the  Court,  whilst  the  accounts  of 
(9)  1  S.  &  S.  313. 
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Huliififfiouf-  Uie  d«agliter's  oftMe  wero  jbeing  taken ;  the  Vice  Chmncrilor, 
^  ^  however,  held  that  as  the  pleintifib  title  te  theh-.ehares  of  the 
origmai  testatoni  eatate,  and  to  their  mother's  eitate^  :wefe 
derived  under  the  same  iBetrament,  they  were  entitled  to 
unite  the  accounts  of  both  estates  in  the  same  suit,  and  that 
therefore  the  bill  was  not  multifarioua. 

It  is  with  great  diffidence  that  the  writer  prasumee  to 
advance  an  opinion  in  opposition  to  that  of  so  great  aa  autho- 
rity as  the  learned  judge  referred  to,  but  he  cannot  aiveid 
observing  here,  that  the  reason  given  by  his  Honor  ^.  Hhe 
above  decision  does  not  appear  to  him  sufficient  to  wamst 
the  conclasion  to  which  he  came ;  for,  though  it  ia  certakdy 
true  that  in  many  cases  the  circumstance  of  the  ebums 
of  a  plaintiff  arising  under  one  instrument  may  jnatifyhis 
instituting  a  suit  for  the  purpose  of  carrying  all  the  dbyects 
of  that  instrument  into  execution,  as  in  the  conunon  eaie  of 
bills  to  carry  the  trusts  of  a  will  into  effect,  yet  Ant  cir- 
cumstance will  not  authorise  his  bringing  into  the  aame^aiit 
all  persons  ag^nst  whom  he  may  casually  have  a  claim  innder 
the  same  instrument,  however  distinct  in  other  respects  waok 
claim  may  be.  Thus,  in  the  case  of  Salvidge  v.  Hyde^ 
before  referred  to,  the  object  of  the  bill  was  the  single  <cae 
of  executing  the  trusts  of  the  will ;  and  it  was  contended  limt 
the  defendant  the  purchaser  having  entered  into  a  contract 
under  circumstances  amounting,  according  to  the  case  made 
by  the  bill,  to  a  fraud,  was  to  be  considered  as  a  trusteed 
the  plaintiffs,  and  that  they  had  a  right  to  have  all  the  tmatB 
performed  in  one  suit ;  but  Lord  Eldon  held  otherwise,  and 
said  that  if  an  executor  having  a  power  to  sell,  agrees  to  sell 
to  A.  B.,  a  bill  cannot  be  filed  against  A.  B.,  and  also  against 
the  executor  for  an  administration  of  the  estate;  and  yet  in 
that  case  the  claim  of  the  plaintiff  for  each  species  of  relief 
arises  under  the  same  instrument.  And  so  in  Turner 
Robinson,  now  under  consideration ;  it  is  true  that  the  claim  of 
the  plaintiffs  to  both  descriptions  of  relief,  arose  under  the  same 
instrument,  but,  as  in  S<dvidge  Hyde,  the  relief  sought 
against  one  set  of  defendants  was  totally  different  from  that 
sought  against  the  others ;  and  in  fact  there  was  no  privity 
between  the  cases  beyond  that  which  was  derived  from  the 
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mm  cifcamstance  of  tha  claim  of  the  pUntiff  tt^OMl*  each  MulUfarioiit- 

party  being  ^MnWUd  upon  the  same  will,<  which  ia  fact  *  -v  ' 

f^rated  dilFerentiy  upon  the  different  estates,  nameljii,  im  the 
case  one  estate  by  af^Mintmenty  and  in  thatief  the  ^oiher 
by  testamentary  dispontion*  .t        .  ^.n  »i 

It  may  be  observed  here,  that  the  above  obserratioiis  upon 
the  opinion  of  Sir  John  Leach,  in  Turner-^,  Robinson^  ap- 
pear to  be  in  accordance  with  the  opinioa  of  the  preaant 
Yiee-ChancelU>r  (Sir  L.  Shadwell);  who,  upon  Turner  y. 
RobiMn  being  cited  before  him,  upon  the  .aigumentof  a 
demurrer  Ibr  multifariousness,  said  that  he  could  not  coin- 
cide with  the  decision  in  that  case,  as  he  could  not.see  how 
»  person  interested  in  the  personal  estate  of  two  testa- 
iam  could,  consistently  with  the  rules  of  the  Court,,  unite  the 
two  estates  in  the  same  suit  (r). 

But  although  you  cannot,  in  general,  join  the  adminis-  Unless  the  sune 

tratkn  of  the  estates  of  two  different  persons  in  the  same  parties  an  in- 
terested ttoder 

«ait»  where   the  parties   interested  in  such  estates  •  are  both; 

idifferenty  yet  where  the  same  parties  claim  the  benefit  of 

both  estates,  and  they  are  so  connected  that  the  account 

of  one  cannot  be  taken  without  the  other,  the  joinder  of  counts^cannot 

them  m  the  same  suit  will  not  be  multifarious;  thus,  be  taken  without 

where  A.  died  intestate,  leaving  infant  children  and- a  cli^?^^ 

Widow,  who,  without  taking  out  administration  to  the  intas- 

tate,  possessed  his  assets  and  died,  having  bequeathed  her 

penonal  estate  to  the  children,  and  appointed  B.  and  C.  her 

executors  ;  upon  which  D.  having  taken  out  administration  to 

the  original  intestate,  brought  an  action  against  B.  and  C. 

as  executors  of  the  widow,  to  recover  what  she  had  received  of 

the  intestate's  estate ;  whereupon  B.  and  C,  together  with  the 

children,  filed  a  bill  against  D.  to  restrain  the  action,  and  to 

have  proper  accounts  taken  of  the  assets  both  of  the  intestate, 

and  of  the  widow,  a  demurrer  for  multifariousness,  put  in  by 

D.  because  it  prayed  an  account  of  both  estates,  in  one  of  which 

only  (that  of  the  intestate),  the  defendant  was  lAterested, 

was  overruled;    the  Vice-Chancellor  observing  that  the 

executors  of  the  mother  had  a  right  to  have  an  •  account 

taken  of  the  estate  which  they  represented,  and  that  the 

(r)  Mareos  v.  Pcbrer,  2  Sim.  330,  n.,  vide  etiam,  Dunn  v.  Dunn,  ibid  320  • 


AA2  0/them: 

Mutefcnow  iohni  plaintiffii  bad  a  right  to  file  a  liill  agaiaal  D.,  who 
^  was  their  tnistee,  for  the  purpoee  of  restraioing  him  from 
proceeding  in  the  action  to  the  fruits  of  which  it  was  alleged 
that  they  alone  were  entitled ;  and  that  D.,  \/j  bringing  a&> 
tionSy  had  implicated  himself  with  the  estate  of  the  moCbery 
so  that  the  Court  could  not  administer  relief  with  reference  to 
that  action,  unless  the  account  of  the  mother's  estate  was 
taken  («). 

Bills  aguost         In  the  case  of  Salvidge      Hyde,  above  referred  to,  a 

parties  cltimiog  distinction  was  pointed  out  by  Lord  Eldon.  wbieb  is  im- 
uoder  sub-con-  .  ^  V     m,  , 

tnicts,Qotmu)ti-  portant  in  the  consideration  of  this  subject,    it  will  be  reeoi- 

fariofis.  lected  that  it  was  a  bill,  by  persons  interested  under  a  will, 

to  set  aside  two  contracts,  one  of  which  had  been  entered 

into  by  the  trustees  for  sale  of  an  estate  to  one  of  their  own 

number,  and  the  other  for  the  sale  of  another  estate  to  a 

person  of  the  name  of  Laying ;  and  Lord  Eldon,  although  he 

thought  that  the  object  .of  setting  aside  the  contract  entered 

into  with  Laying  could  not  be  embraced  in  a  bill  to  set  aside 

the  contract  entered  into  with  the  trustee,  yet  held  that  if 

the  trustee  had  purchased  for  himself,  and  then  Laying  had 

bought  the  same  estate  of  him,  the  case  would  have  been 

dififerent.    From  this  it  may  be  deduced,  that  the  objectioa 

to  making  separate  contracts  for  different  things  entered 

into  by  separate  parties,  the  subject  of  the  same  suit  does  not 

apply  to  making  persons  claiming  under  sub-contracts  parties 

to  the  same  bill,  either  to  enforce  or  set  aside  the  original 

contract. 

Bills  for  specific  h  should  be  noticed  here,  that  where  the  right  of  a  party 
^lut^t'pniy  ^  upon  the  Court  for  specific  relief  against  another  is  so 
relief  against  incumbered  that  he  cannot  assert  his  own  right  till  he  has 
pri!^iDcuov^°^  got  rid  of  that  incumbrance,  he  cannot  include  the  object  of 
brances.  getting  rid  of  the  incumbrance,  in  a  suit  for  the  specific  relief 

which,  but  for  that  incumbrance,  he  would  be  entitled  to ; 
and  that,  if  he  attempt  to  do  so  by  the  same  suit,  his  bill  will 
be  multifarious.  Thus  it  was  held  by  Lord  Eldon  that,  when 
a  bill  is  filed  for  a  specific  performance,  it  should  not  be 
mixed  up  with  a  prayer  for  relief  against  other  persons  claim- 


(f)  Lewis  V.  Edmund,  6  Sim.  251. 
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iar  fua  inUratt  in  the  estate ;  and  that  if  there  is  a  title  in  Mnlti&rioas- 
oUier  persons  which  the  plaintiff  is  bonnd  to  get  in,  he  should  ^ 
fib  m  bill  for  specific  performance  only,  and  shoidd  fortify  the 
detect  in  his  title,  by  such  means  as  he  can,  so  as  to  be 
•aaUed  to  complete  it  by  the  time  when  the  contract  will  be 
•nforoedCO-  The  same  doctrine  was  also  acted  upon  by  ^jJ^^^^P^**®** 
Lord  Redesdale,  in  Whaley  v.  Dawwn(u)y  the  facts  of  special 
which  case  were  these  : — A  bill  was  first  filed  against  the  f g«>Mt  a  imon 
Dawsons  for  a  partition^  and  in  their  answers  to  that  bill  ond  share  only, 
they  insisted  that  there  had  already  been  a  parol  partition ;  in 
effidesce  of  which  they  stated,  among  other  circumstances^ 
that  a  lease  had  been  made  by  the  plaintiff,  to  a  person  of 
^  name  of  Carraher^  of  the  part  which  had  been  allotted  to 
him;  that  this  lease  was  made  at  an  underralue,  whereby  the 
value  of  the  whole  estate  would  be  injured  if  there  should  be  a  new 
partition ;  and,  therefore,  they  insisted  that  there  could  be  no 
new  partitH>n  as  long  as  the  lease  subsisted.  In  consequence 
of  this  statement  the  plaintiff  amended  his  bill  by  making 
the  lessee,  Carraher,  a  defendant,  and  praying  that  the  lease 
migfat  be  set  aside  for  fraud;  whereupon  the  original  de- 
Andants  demurred  to  the  amended  bill  for  multifariousness  ^ 
and  hard  Redesdale  allowed  the  demurrer,  saying  that  the 
plaintiff  ought  to  have  filed  his  bill  against  Carraher  only, 
and  got  rid  of  his  lease,  and  that  then  he  might  have  filed  a 
Ull  for  a  partition ;  this  is  the  very  case  which  the  rule  of 
the  Court  is  intended  to  avoid,  the  Dawsons  are  not  to  be 
involved  in  the  litigation  of  the  question,  whether  this  lease 
is  to  be  set  aside  or  not.  There  may  be  collateral  issues 
Qpod  it,  and  after  all  Mr.  Whaley  may  not  be  able  to  get  rid 
of  the  lease,  and,  if  he  cannot,  he  can  have  no  new  partition/' 

The  principle  which  renders  it  improper  to  mix  up,  in  the    —  for  the  in- 
same  bill,  demands  against  different  persons  arising  out  of  p^nt°amnot 
distinct  transactions,  renders  it  improper  to  include  in  one  suit  include  in- 
separate  infringements  of  the  same  patent,  by  different  defend-  diffMtlntde^ 
ants(t;);  and  for  the  same  reason,  where  a  copyright  has  fendants. 
been  infringed,  bills  must  be  filed  against  each  bookseller 


(0  Mole  o.  Smith,  Jac.  494.  (o)  Dilly  v.  Doig,  2  Ves.  Jan. 

(ii)  2  Sch.  &  Lef.  3C7.  486. 
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M«HilniMu-  taking  spurions  copies  ion  sale  (x).  And  80  joint  and  sepa- 
rate  demands  cannot  be  joined  in  a  bill  (y)  :  and,  although 
Bills  for  joint  ^^^^  &  carries  on  three  businesses  he  may  be  sned  fat 
and  leparate  de-  an  account  in  everj  one  of  them  jmntly>  yet,  if  .he  is  a  mAt 
^^1^^  trad^  in  one  business,  and  has  a  partner  in  a  second,  and  two 
partners  in  a  third,  a  plaintiff  cannot  join  his  demands  against 
the  three  houses  in  one  bill  This  was  stated,  in  the  comrae 
of  the  argument,  in  Ward  v.  the  Duke  of  Northum^ 
berland(a)y  in  which  the  question  of  moltifkrioasness,  in 
mixing  joint  and  separate  demands  in  one  bill,  was  Teiy  Iblly 
discnssed.  In  that  case,  the  plaintiff  was  tenant  to  the  pre- 
ceding Duke  of  Northumberland,  and  the  defendants,  the 
existing  Duke  and  Lord  Beverley,  were  his  execntors,  and 
the  bill  was  filed  against  them,  as  such  execntors,  for  an 
account  of  dealings  between  the  plaintiff  and  the  deceased 
Duke,  and  for  satisfaction  of  the  plaintiff's  demands  out  of 
his  assets ;  the  bills  also  prayed  an  account  agfdnst  the  exist- 
ing Duke,  as  the  heir-at-law  of  the  late  Duke,  of  dealii^ 
between  him  and  the  plaintiff  since  the  death  of  the  late  Duke. 
To  this  bill  the  two  defendants  put  in  separate  demurrers ;  that 
of  the  Duke  was  in  these  words :  "  For  that  the  complainants, 
in  and  by  the  said  bill  of  complaint,  have  made  a  demand 
against  both  the  defendants  jointly,  as  executors  of  the  late 
most  noble  Hugh  Duke  of  Northumberland,  and  have  also 
thereby  sought  relief  against  this  defendant,  Hugh  Duke  of 
Northumberland  personally  upon  a  separate  and  distinct  claim, 
to  which,  as  executor  of  the  late  Duke  of  Northumberland, 
if  at  all,  he  is  not  liable  ;  wherefore,"  &c.  Lord  Beverley's 
demnrrer  was  as  follows  :  For  that  the  said  bill  contains  in 
itself  parties  which  have  no  relation  to,  or  dependance  npcm, 
each  other,  whereby  the  said  bill  is  drawn  to  unnecessary 
length ;  and  this  defendant,  if  he  should  be  compelled  to  make 
answer  thereto,  will  be  put  to  unnecessary  expenses,  contnry 
to  the  constant  practice  of  this  honourable  Court ;  wherefore,*! 
See,  Both  these  demurrers  came  on  for  argument  together, 
and  were  allowed.    In  pronouncing  the  judgment  of  the 

(x)  Dilly  i>.  Doig,  2  Vcs.  jun.      (y)  Harrison  «.  Hogg,  2  Ves.jun. 
486.  323, 328. 

(a)  2  Aost.  469. 
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Court,  Sir  A.  Macdonald,  L.C.B.,  sud,  Lord  Beverley  very  M«lti£ukMt- 
juetly  objects  to  being  joined  in  a  suit,  a  considerable  pari  of 
which  relates  merely  to  the  private  concerns  of  the  present 
Duke  and  has  no  connection  with  the  estate  of  their  testa- 
tor. As  to  the  demurrer  of  the  Duke,  he  is  indeed  interested 
in  every  part  of  the  bill,  but  in  different  characters:  in  the 
onOy  he  can  only  be  sued  jointly  with  his  co-executor ;  in  the 
other,  he  is  perfectly  distinct  from  him.  The  two  demands 
agaiast  tiie  Duke  are  indeed  of  a  similar  nature,  but  per- 
fectly distinct  and  unconnected ;  as  one  of  the  executors  of 
hk  father  he  has  a  right  to  object  to  that  estate  being  impli* 
cated  in  a  litigation  concerning  his  own  affairs." 

-  It  is  to  be  observed  that  the  objection  on  account  of  multi-        bills  to  es- 
fitfiousness  will  only  apply  where  a  plaintiff  claims  several  Hghtagnut^ 
natters  of  different  natures  by  the  same  bill ;  and  that  where  defendaou 
one  general  right  only  is  claimed  by  the  biU,  though  the  interest'.*^ 
defisndants  have  separate  and  distinct  interests,  a  demurrer 
wiU  not  hold  (6).    As  where  a  person  claiming  a  general  right  toeitabliih 
to  the  eole  fishery  of  a  river,  files  a  bill  against  a  number  of  per*  a  right  to  a 
softs  claiming  several  rights  in  the  fishery,  as  lords  of  manors,  ^^^'^^  ^ 
occmpiers  of  lands  or  otherwise  (c) ;  so,  in  a  bill  for  duties,  the 
<dty  of  London  were  permitted  to  bring  several  of  the  persons 
beibre  the  Court,  who  dealt  in  those  things  whereof  the  duty 
was  claimed,  to  establish  the  plaintiff's  right  to  it ;  and  where 
the  lord  of  a  manor  filed  a  bill  against  more  than  thirty   for  corn- 
tenants  of  the  manor,  freeholders,  copyholders  and  lease*^  missioos  to 
holders,  who  owed  rents  to  the  lord,  but  had  confused  the  l^^^^ 
boundaries  of  their  several  tenements,  praying  a  commission 
to  aseertain  the  boundaries,  and  it  was  objected,  at  the  hearing; 
that  fthe  suit  was  improper,  as  it  brought  before  the  Court 
many  parties  having  distinct  interests,  it  was  answered  that 
the  lord  claimed  one  general  right,  for  the  assertion  of  which 
it  was  necessary  to  ascertain  the  several  tenements ;  and  a 

decree  was  made  accordingly  (d).    Upon  the  same  principle   for  tithes, 

it  is  that  one  suit  is  entertained  for  tithes  against  several 
parishioners.   Suits  of  this  nature,  however,  must  all  be  for 

(6)  Lord  Red.  147.  (d)  Magdalen  Cdl  v,  AthUI,  Lord 

(c)  Mayor  of  York  v.  Pilkingtw,    Red.  148,  n. 
1  A  tk.  282,  cited  ibid. 
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objects  of  the  same  nature ;  and  if  a  bill  is  filed  against  sew^* 
ral  defendants  for  objects  of  a  different  nature,  although  the 
plaintifif  claims  them  all  in  the  same  character,  it  will  be  mul- 
tifarious ;  thus,  if  a  parson  should  prefer  a  bill  agaidst  several 
persons,  vis.  against  some  for  tithes  and  against  others  for 
glebe,  it  would  be  liable  to  demurrer ;  and  so  if  the  lord  of 
a  manor  were  to  prefer  one  bill  against  divers  tenants  for  seve- 
ral distinct  matters  and  causes,  such  as  common,  waste,  several 
piscary,  &c.,  this  would  be  wrong,  though  the  foundaticm  of 
the  suit,  viz.  th^  manor,  be  an  entire  thing  (e). 

Upon  the  same  ground,  in  the  case  before  referred  to  of 
Ward  V.  the  Duke  of  Northumberland,  the  reason  given  by 
the  Court  for  allowing  the  demurrer  of  the  Duke  was,  that, 
although  he  was  interested  in  every  part  of  the  bill,  he  was  so 
in  different  characters,  and  the  demands  against  him  were 
perfectly  distinct  and  unconnected ;  and  that,  as  one  of  the 
executors  of  his  father,  he  had  aright  to  object  to  his  fAih^*B 
estate  being  implicated  in  a  litigation  concerning  his  dwn 
affairs.  And  where  an  information  was  filed  against  a  public 
corporation,  stating  that  the  corporation  was  seixed  of  real 
estates  for  the  purposes  of  public  utility,  and  of  other  real 
estates  in  trust  for  private  charity,  and  that  the  defendants 
had  sold  part  of  the  first-mentioned  estates,  and  were  selling 
the  remainder,  charging  also  a  general  misapplication  of  the 
funds  of  the  charity,  and  praying  an  injunction  to  restrain  the 
first,  and  the  Court's  regulation  of  the  latter,  a  demurrer  for 
multifariousness  was  allowed  {/). 

It  is  to  be  remarked  that  the  noble  and  learned  author 
of  the  treatise  on  pleadings  in  the  Court  of  Chancery 
appears  to  confine  the  meaning  of  multifariousness  to  cases 
where  a  plaintiff  demands  several  matters  jof  different  natures 
of  several  defendants  by  the  same  bill  (g) ;  but  in  the  Attorkey^ 
general  v.  the  Ooldsmiths'  Company  (A),  Sir  L.  Shadwell, 
V.  C,  says,  I  apprehend  that,  besides  what  Lord  Redesdale 
has  laid  down  upon  the  subject,  there  is  a  rule  arising  out  of 
the  constant  practice  of  the  Court,  that  it  is  not  competent 


(e)  Beike  v.  Harris,  Hardres.  337. 
(J  )  Attorney-General  t?.  the  Cor- 
poration of  Carmarthen,  Coop.  30. 


(g)  Lord  Red.  147. 
(A)  6  Sim.  670^6. 
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wh»Tt  A.  is  sole  plaintiff  and  6.  is  sole  defendant,  for  A.  to  f  Multifimous- 

mute  in  his  bill  against  B.  all  sorts  of  matters  wherein  they 

may  be  mutually  concerned.    If  such  a  mode  of  proceeding 

were  allowed,  we  should  have  A.  filing  a  bill  against  B.,  pray^ 

ing  to  foreclose  one  mortgage  ;  and,  in  the  same  bill,  praying 

ta  redeem  another,  and  asking  many  other  kinds  of  relief  with 

respect  to  many  other  subjects  of  complaint/'    In  that  case 

the  information  against  the  Company  stated  that  there 

was  a  charity  for  the  benefit  of  young  men  being  free  of  the  cor^nSoD  for 

Company,  and  then  alleged  that  divers  other  bequests  had  been  <listiiict  chari- 

made  to  the  Company  for  the  purpose  of  making  loans  to 

young  men  for  their  advancement  in  business  or  life,  and 

prayed  that  the  first-mentioned  charity,  and  all  other  (if  any) 

like  gifbi  and  bequests  to  the  Company  might  be  established, 

and  that  the  due  performance  of  the  charitable  trusts  might 

be  enforced  for  the  future,  &c.,  and  the  Vice-Chancellor,  upon  a 

demumr  being  put  in  to  the  information  because  it  was  exki- 

biied  far  several  and  distinct  matters  which  ought  not  to  be 

joined  together  in  one  information,  held  the  information  to  be 

multifiurious,  and  allowed  the  demurrer(t). 

It  should  be  noticed  that,  in  the  above  case,  there  was  ^^^^  they  aw 
,    .  -  ,        ,       ,      ,  ^  homogeneous, 

nothing  m  the  information  to  show  that  the  character  of  the 

bequests  was  homogeneous^  and  that  his  Honour  held  that  if 

there  had  been  any  allegation  to  show  that  they  were  of  that 

character,  although  there  might  be  minute  differences  between 

the  bequests,  they  might  all  have  been  comprised  in  the  same 

information;  as  in  the  case  of  the  Attorney -general  y.  The 

Merchant   Tailors*   Company  {k\  where  the  information 

prayed  the  establishment  or  regulation  of  a  great  number  of 

different  charitable  gifts,  which  were  stated,  in  the  informa* 

tion,  to  have  been  made  to  the  Company,  by  way  of  bequest 

or  otherwise,  on  trust,  to  lend  out  the  same  to  freemen  of  the 

Company,  or  upon  some  other  like  or  corresponding  trust,  for 

the  benefit  or  advancement  of  freemen  in  trade  or  businsss. 

The  number  of  charities  in  respect  of  which  the  relief  was 

sought  by  the  information  was  eight ;  but  as  they  were  to  be 

applied  mainly  and  substantially  for  the  same  objects,  and  it 

appeared  upon  the  information  that,  owing  to  the  minuteness 

(i)  6  Sim.  670—5.  (fc)  5  Sim.  288. 
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Mnltifiirurai.  of  the  rams,  each  of  them  could  not  be  administered  as  the 
donors  pointed  out,  the  Vice-Chancellor  thought  that  the 
Court  ought,  at  the  hearing,  to  deal  with  them  conjointly, 
and  that  the  information  was  not  multifarious  (/). 

Upon  the  same  principle,  it  has  been  held  that  where  mat- 
ters are  joined  in  the  same  bill  which  require  the  publication 
of  the  depositions  of  the  same  witnesses  at  one  time,  and 
other  depositions  from  them  at  a  subsequent  time,  the  Mil  will 
be  multifarious.    Thus,  in  Dew  v.  Clarke  (m\  where  the 
objects  of  the  bill  were  to  perpetuate  the  testimony  of  wit- 
nesses, and  also  to  obtain  immediate  relief,  founded  upon  the 
evidence  of  the  same  witnesses,  a  demurrer  for  multifarioos- 
ness  was  allowed.  And  so  where  a  bill  was  filed  for  a  commis- 
sion to  examine  witnesses  abroad,  in  support  of  the  plaintiflTs 
case  in  two  separate  actions  at  law,  which  had  been  brought 
against  him  by  the  same  person  for  libel,  and  for  an  injunction 
in  the  meantime,  a  demurrer  for  multiffiriousness  was  al- 
lowed (n).    With  reference  to  the  last  point,  it  is  to  be  ob- 
served, that,  in  the  case  of  Kensington  v.  White (o)^  the 
Court  of  Exchequer  held  that  a  bill  to  restrain  a  plaintiff  at 
law  from  proceeding  on  five  different  policies  of  insurance 
effected  on  different  ships,  between  the  same  parties,  was  not 
demurrable   to  for  multifariousness;  but,  in  Shackell 
Macauley,  the  Vice-Chancellor  (Sir  J.  Leach)  said  that 
the  report  of  that  case  was  too  loose  to  afford  any  princi- 


—  for  com- 
missions to  exa 
mine  witnesses 
in  different 
actions. 


(ly  Attorney-General  v.  Merchant 
Tailors'  Company^  1  M.  &  K.  189. 
It  is  to  be  noticed  that  in  the  above 
case,  the  charities  respecting  which 
the  information  had  been  filed, 
amounted  in  number  to  eight,  and 
that  one  of  the  grounds  of  demurrer 
was,  that  there  was  a  defect  of  par- 
lies, because  it  appeared  that  the  in- 
terest of  one  of  the  sums  was  to  be 
paid  to  another  company,  which  com- 
pauy  it  was  insisted  ought  to  have 
been  made  a  party  to  the  informa- 
tion, but  the  Vice-Chancellor  held 
otherwise,  and  overruled  the  de- 
murrer, as  well  upon  that  ground  as 
upon  the  ground  of  multifariousness. 
The  case,  however,  wns  aflcrwards 
brought  before  Lord  Brougham,  Ch., 


upon  appeal,  when  his  Lmdship 
agreed  with  the  Vice-Chancellor 
upon  the  question  of  multifinrkMis- 
ness,  and  held  that,  had  the  informa- 
tion been  confined  to  seven  branches 
of  the  charity,  there  could  have  been 
no  objection  to  it;  but  he  thought 
that  with  reference  to  the  eighth  cha- 
rity, the  olber  company  ought  to 
have  been  before  the  Court ;  but,  as 
the  addition  of  them  as  parties  might 
render  the  suit  multifarious,  leave 
was  given  to  amend  the  information 
by  striking  out  the  matter  relating  to 
that  charity. 

(m)  1  S.  5c  S.  108. 

(n)  Shackell  v,  Macaulay,  2  S.  & 
S.  79. 

(o)  3  Price,  104. 
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pie,  and  that  underwriting  causes  are  not  to  be  relied  upon  Muliifarious- 
BB  furbishing  general  rules  {p). 

From  the  above  cases  it  may  be  deduced  that  a  plaintiff  Where  the  dif- 
cannot  join  in  his  bill,  even  against  the  same  defendant,  mat-  a,^^Jomoge^^ 
ten  of  different  natures,  although  arising  out  of  the  same  ous  in  their  na- 
transaction ;  yet,  when  the  matters  are  homogeneous  in  their  bjf^ui^^oui^ 
character,  the  introduction  of  them  in  the  same  bill  will  not 
be  multifarious ;  and  it  is  to  be  observed  that  this  distinction 
win  not  be  affected  by  the  circumstance  of  the  plaintiff  claim-  Plaintiff  may 
ing  the  same  thing  under  distinct  titles,  and  that  the  state-  right  by  diffb- 
ment  of  such  different  titles  in  the  same  bill  will  not  render  it  titles, 
nmlti^uious.    Thus,  where  a  bill  was  filed  for  tithes  by  the 
rector  of  a  parish  in  London,  in  which  the  title  was  laid  under 
a  decree  made  pursuant  to  the  37th  Hen.  8,  c.  12,  by  which 
payment  of  tithes  was  decreed  in  London  at  the  rate  of  2  s.  QcT. 
in  the  pound  on  the  rents,  with  a  charge  that  in  case  such 
decree  should  not  be  deemed  binding,  the  plaintiff  was  entitled 
to  m  similar  payment,  under  a  previous  decree,  made  in  the 
year  1535,  and  confirmed  by  the  same  act;  and  in  case  nei- 
ther of  the  said  decrees  were  binding,  the  bill  charged  that 
the  plaintiff  was  entitled,  by  ancient  usage  and  custom  from 
time  immemorial,  to  certain  dues  and  oblations  calculated 
according  to  rent  at  2  5.  9d,  in  the  pound,  &c.,  a  demiurrer 
for  multifariousness  was  overruled  (q). 

As  a  bill  by  the  same  plaintiff  against  the  same  defendant  Bills  by  several 
for  different  matters  would  be  considered  multifarious,  so, 
d  fortiori^  would  a  bill  by  several  plaintiffs,  demanding  °^ 
distinct  matters,  against  the  same  defendants  (r).  Thus,' 
if  an  estate  is  sold  in  lots  to  different  purchasers,  the  By  purchasers 
purchasers    cannot  join    in  exhibiting    one  bill    against  ^[^jf^y^jj^^ 


(p)  It  is  submitted,  however,  that  plea  and  the  same  judgment  in  Court, 

the  demurrer  of  the  Court  of  £x-  such  actions  may  be  consolidated, 

chequer  may  be  supported  upon  the  Cecil  v,  Brigges,  2  T.  R.  019 ;  Brown 

rmd  suggested  in  the  course  of  v,  Dixon,  1  T.  R.  874. 

argument,  namely,  that  according  (9)  Owen  v.  Nodin,  M'Lel.  238, 

to  the  rules  of  courts  of  law,  where  13  Price,  478  S.  C. 

there  are  several  actions  by  and  (r)  Jones  v.  Garcia,  del  Rio.  1 

against  the  same  parties,  of  such  a  Turn.  6c  R.  801. 
nature  that  there  moy  be  the  same 

VOL.  I.  G-Ci 


VMM  (wicii  wfcM  ht  h^AcobAhMf 
whkk  had  htbtm  tfxtesttd  ia 

Jbe  WW  bood^  btMem  ^  cxmIimi  o£  the 
to  f«3r  to  tWr  WMn  aa  aBAidtT  lier  m  mouI  of 
wUdi  WM  idm  §ot^gbt  the  bOi ;  h  was  ohfcctcd  npon  de- 
mmr  that  th«  bill  was  nraltifanoiidy  becaoaer  besides  aeek- 
th«  {MrHmrnaiure  of  the  agreement  under  whkh  the  molher 
•toM  was  tfititled,  it  joined  to  that,  the  claim  for  thedeed  in 
whUH  Alio  was  inlereated  jointly  with  her  children;  bat  the 


Jo  C<mp0!r,  En.  PI.  183.  (u)  Exeter  CoDese  v.  Rowfamd, 

()  r>itfm  V,  I>umi,  3  Sim  Mad.  &  GeM.  94. 

r  #f<iwr,  MMid  r.  Acklom,  ib.  asi.       (v)  1  S.  &  S.  61. 
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Vice-Chanoellor  (Sir  J.  Leach)  thought  that  the  whole  cafe  Multifariotu. 
of  the  mother  being  properly  the  subject  of  one  bill,  the  suit 
did  not  become  multifarious,  because  all  the  plaintiffiB  wera 
not  interested  to  an  equal  extent  (u;). 

And  so  where  several  persons  claim  under  one  general  right,  Several  penoni 
they  may  file  one  bill  for  the  establishment  of  that  right,  without  SnJer  oM^gene- 
incurring  the  risk  of  a  demurrer  for  multifariousness,  although  ral  right* 
the  title  of  each  plaintiff  may  be  distinct;  thus,  in  Powell  v,  the 
Earl  of  Powis  (a),  where  the  freehold  tenants  of  a  lordship 
haying  rights  of  conmion  over  certain  lands,  the  lord  approved 
parts  of  the  conmion  lands  and  granted  them  to  other  per- 
sons ;  but  the  tenants  prostrated  the  fences,  upon  which  actions 
of  trespass  were  brought  against  them,  and  they  filed  a  bill  As  in  bill  of 
in  the  Court  of  Exchequer,  in  the  nature  of  a  bill  of  peace,  peace* 
against  the  lord  and  his  grantees,  to  be  quieted  in  the  enjoy- 
ment of  their  commonable  rights ;  a  general  demurrer  was 
OYerruled,  the  Court  being  of  opinion  that  the  objection  that 
the  plaintiffs  might  each  have  a  right  to  make  a  separate 
defence  to  the  actions  at  law,  was  not  valid,  as  there  was 
one  general  question  to  be  settled,  which  pervaded  the 
whole  (sr). 

The  proper  way  in  which  to  take  advantage  of  multifa-  Maltlfarioos- 
riousness  in  a  bill  is  by  demurrer,  and  it  is  too  late  to  object  l^tob 
to  a  suit  on  that  ground  at  the  hearing  (z).    It  seems,  how-  demurrer  or 
ever,  from  the  report  of  the  Master  of  the  Rolls'  judgment  in  answer. 
Oreenwood  v.  Churchill  (a),  that  the  objection  may  be  taken 
by  answer,  and  that  though  the  defendants  are  precluded  from 
raising  the  objection  at  the  hearing,  the  Court  itself  will  take  Court  itself 
the  objection,  if  it  thinks  fit  to  do  so,  with  a  view  to  the  order  ^^^^^^ 
and  regularity  of  its  proceedings. 


Great  care  must  be  taken  in  framing  a  bill  that  it  does  not 
contain  statements,  or  charges  which  are  scandalous  or  imper- 


(10)  Vide  observations  on  this  case 
in  Dunn  v.  Dunn,  2  Sim.  329. 

(x)  1  Y.  &  J.  169. 

(v)  In  cases  of  multifariousness 
in  bills  by  several  plaintiffs  where 

G  G 


some  have  no  interest  at  all,  anu, 
Parties. 

(2)  Ward  V.  Cooke,  5  Mad.  122, 
Wynne  0.  Caliander,  1  Ruu.  293. 
(a)  1  M.  6c  K.  559. 
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Scandal  and 
impertinence. 


Of  the  Bill: 


tincnt,  for,  if  it  does,  it  may  be  objected  to  by  tbe  defendant ; 
and  if  upon  reference  to  a  Master  of  the  Court,  to  inquire 
into  the  foundation  of  such  objection,  he  should  report  that 
the  bill  does  contain  matter  criminal  or  scandalous,  or  not 
pertinent  to  the  subject  of  litigation,  such  parts  will  be 
expunged  with  costs  to  the  party  aggrieved  ;  and  it  is  said 
that  the  counsel  who  drew  or  signed  the  bill  shall  pay  such 
costs. 

Scandal  consists  in  the  allegation  of  anything  either  in  a 
bill,  answer,  or  a*iy  other  pleading,  which  is  unbecoming  the 
dignity  of  the  Court  to  hear,  or  is  contrary  to  good  man- 
ners, or  which  charges  some  person  with  a  crime  not  neces- 
sary to  be  shown  in  the  cause  (c) ;  to  which  may  be  added 
that  any  unnecessary  allegation  bearing  cruelly  upon  the 
moral  character  of  an  individual  is  also  scandalous  {d). 

There  are  many  cases,  however,  in  which,  though  the 
words  in  the  record  are  very  scandalous,  and  highly  re- 
flecting upon  the  party,  yet  if  they  are  material  to  the 
matter  in  dispute,  and  tend  to  a  discovery  of  the  point 
in  question,  they  will  not  be  considered  as  scandalous; 
for  a  man  may  be  stated  on  the  record  to  be  guilty  of  a 
yery  notorious  fraud,  or  a  very  scandalous  action,  as  in  the 
case  of  a  brokerage  bond  given  before  marriage  to  draw  in 
a  poor  woman  to  marry,  or  in  the  case  where  a  man  falsely 
represents  himself  to  have  a  great  estate,  when  in  fact  he 
iis  a  bankrupt ;  or  where  one  man  is  personated  for  another ; 
or  in  the  case  of  a  common  cheat,  gamester,  or  sharper, 
about  the  town  ;  in  these,  and  many  other  instances,  it  may 
appear  to  be  very  scandalous,  and  not  fit  to  remain  on  tbe 
records  of  the  Court ;  and  yet,  perhaps,  without  having 
an  answer  to  this  very  matter,  the  party  may  lose  his 
right:  the  Court,  therefore,  always  judges  whether,  though 
matter  be  primd  facie  scandalous,  it  is  or  is  not  of  absolute 
necessity  to  state  it ;  and  if  it  materially  tends  to  the  point  in 
question, .  and  is  become  a  necessary  part  of  the  cause  and 
material  to  the  defence  of  either  party,  the  Court  never  looks 


(c)  Prac.  Reg.  583. 


(d)  P.  Lord  Eldon  in  Coffin  cu 
Cowper,  6  Ves.  514. 
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upon  this  to  be  scandalous  (e).    Were  it  otherwise,  it  would  be    Scandal  and 
laying  down  a  rule  that  all  charges  of  fraud  are  scandalous,  'mpcrtjaence,^ 
which  would  be  dangerous  (f) ;  upon  this  principle,  therefore, 
it  has  been  held  that  in  a  bill  by  a  tesiator'-s  son  and  heir-at-     ^-q,  ^ 
law  impeaching  the  will  on  the  ground  of  undue  influence  peach  iostru- 
exercised  by  the  defendant  over  the  testator's  mind,  an  fi**"^ 
allegation  that  at  a  time  specified  she  was  discovered  to  have 
been  engaged  in  a  criminal  conversation  with  the  testator, 
and  that  she  openly  cohabited  with  him  as  if  she  had  been  his 
wife,  was  considered  by  Sir  C.  Pepys,  M.R.,  as  not  scanda,- 
lous  or  impertinent ;  because,  supposing  an  action  to  be  tried 
at  law,  and  the  plaintiff  for  the  purpose  of  establishing  his 
title,  which  the  will  displaced,  were  to  endeavour  to  impeach 
the  validity  of  the  will,  upon  the  ground  that  it  had  been 
executed  under  undue  influence  exercised  by  the  female  de- 
fendant,  it  might  be  a  very  material  part  of  the  evidence 
that  she  had  many  years  ago  entered  into  a  criminal  conver- 
sation with  the  testator,  &c.  (g) 

And  so  it  has  been  determined ,  that  if  a  bill  be  filed  by  a  To  remove 
cestui  qui  trust  for  the  purpose  of  removing  a  trustee,  it  is  ^^JjaJous^to 
not  scandalous  or  impertinent  to  challenge  every  act  of  the  impute  corrupt 
trustee  as  misconduct,  nor  to  impute  to  him  corrupt  or  im- 
proper  motives  in  the  execution  of  the  trust,  nor  to  allege  Or  to  allege 

that  his  conduct  is  the  vindictive  consequence  of  some  act  on  v»°dictive 

^  moUves. 
the  part  of  the  cestui  qui  trust,  or  of  some  change  in  his 

situation  (A).    It  is  to  be  observed,  however,  that  in  such  a 

case  it  would  be  impertinent,  and  might  be  scandalous  to 

state  any  circumstance  as  evidence  of  general  malice  or  per-  Secut  to  allege 

sonal  hostility,  without  connecting  such  circumstances  with  ^^^1^^°**^^* 

the  acts  of  the  trustee  which  are  complained  of,  because  the  hostility. 

fact  of  a  party  entertaining  general  malice  or  hostility  against 

the  plaintiff,  affords  no  necessary  or  legal  inference  that  the 

conduct  of  the  trustee  in  any  particular  instance  results  from 

such  motive. 

(«)  Gilb.  For.  Rom.  207.  vide  €tiam  Lord  St.  John  r.  Lady  St. 

(/)  Fenhoulet  r.  Passavant,       John.  1 1  Ves.  626. 
2  Ves.  24.  (/»)  Earl  of  Portsmouth  i'.  Fcl- 

ig)  Anon,  1  Mylnc  fic  Craig,  rg.    lows,  5  Mad.  450. 

G  G  3 
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Scandal  and       It  has  been  decided,  that  under  a  general  charge  of  inuno- 
impertmance.^  rality,  evidence  of  particular  instances  of  misconduct  may  be 
Or  to  state  par-  introduced  (t).    Where  therefore  such  evidence  can  be  made 
immwaSy  ^  under  the  general  charge,  the  specific  instances 

where  they  may  should  not,  if  it  can  be  avoided,  be  introduced  into  the 
be  proved  under  |jy| .  ^jj^g  jg  improper  in  a  suit  which  is  founded  upon  the 
chaige.  want  of  chastity  in  a  particular  individual,  as  in  cases  of  bills 

to  set  aside  securities  given  turpi  consideratione,  to  charge  par- 
ticular instances  of  levity  which  might  affect  the  character  of 
strangers,  and  to  fill  the  record  with  private  scandal ;  because 
evidence  of  those  particular  instances  may  be  given  under 
the  general  charge  (A). 

From  what  has  been  said  before,  it  may  be  collected  that 
although  nothing  relevant  can  be  scandalous;  matter,  in  a 
bill,  may  be  impertinent  without  being  scandalous  (/). 
Definition  of  Impertinencies  are  delscribed  by  Lord  Chief  Baron  Gil- 
impertinence,  i^rt  to  be,  "  where  the  records  of  the  Court  are  stuffed  with 
long  recitals,  or  with  long  digressions  of  matter  of  fact,  which 
are  altogether  unnecessary  and  totally  immaterial  to  the 
matter  in  question  ;  as  where  a  man  will  tell  a  tale  of  a  tub, 
where  he  sets  forth  a  long  deed  which  is  not  prayed  to  be  set 
forth  in  hcBC  verba,  where  he  stuffs  his  answer  with  long 
recitals  which  are  nothing  to  the  purpose,  as  where  a  bill  of 
revivor  is  brought,  and  the  party  will  set  forth  in  hac  verba^ 
not  only  the  original  bill  and  answer,  but  the  whole  proceed- 
ings in  the  cause ;  whereas,  all  these  being  matters  of  record, 
and  of  which  the  party  hath  once  paid  for  copies,  he  ought 
not  to  pay  for  them  over  again,  nor  is  there  occasion  to  set 
them  forth  over  again  in  h<BC  verba,  or  to  make  an  unneces- 
sary repetition  thereof,  for  they  ought  to  be  set  forth  veiy 
concise  and  short  (m).  From  the  above  definition  it  will  be 
seen,  that  impertinence  is  the  same  description  of  fault  in 
pleadings  in  equity  which  in  those  at  common  law  is  denomi- 
nated ^ttT^y/tMa^e.   This  at  law,  taken  in  its  largest  sense, 

(t)  Whaley  v,  Norton,  1  Vem.  ( I )  Fenhoulet  v.  Pastavant,  S 

488,  Clarke  v.  Periam,  2  Atk.  338,  Ves.  24. 

ft87.  (m)  Gilb.  For.  Rom.  209. 

{k)  Clarke  v.  Periam,  ubi  supra. 
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include  the  introduction  of  unnecessary  matter  of  whatever    Scandal  and 

description,  and  includes  as  well  the  admission  of  matter  impertinenct.^ 

wholly  foreign,  as  well  as  of  matter  which,  though  not 

wholly  foreign,  does  not  require  to  be  stated,  or  which  The  same  as 

if  stated,  should  be  so  with  conciseness  («).     The  fwmer  i!^*"^  ^ 

^  ^  common  law* 

of  these  species  of  surplusage,  however,  is  what  comes 
more  properly  under  the  description  of  impertinencef  whilst  DistiDction  be- 
the  latter  may  be  termed  prolixity.  The  attention  of  tween  imnerti- 
the  reader  is  called  to  this  distinction,  because  some  differ-  p^]^|ty. 
ence  of  opinion  exists  concerning  the  consequence  ef  intro- 
ducing superfluous  matter  of  the  latter  class  in  pleadings  in 
equity.  In  Lowe  y.  Williams  (o).  Sir  J.  Leach,  V.C.,  ap- 
pears to  have  considered  that  the  proper  check  to  aboset  of 
this  description  would  be  in  costs,  that  it  would  subject  a 
pleader  to  innumerable  difficulties,  if  relevant  matter  were  to 
be  deemed  impertinent,  wherever  it  is  less  concisely  ex- 
pressed than  the  nature  of  the  case  necessarily  requires ;  and 
the  same  opinion  appears  to  have  been  adopted  by  Sir  W« 
Alexander,  L.C.B.,  in  Balby  v.  Williams  {p).  On  tho 
other  hand,  in  Slack  v.  Evans  {q),  Lord  Eldon  appears  to 
have  held  that  needless  prolixity  was  in  itself  impertinence, 
although  the  matter  should  be  relevant.  In  that  case  a 
motion  had  been  made  for  a  special  reference  to  the  Master 
to  tax  the  costs  of  a  prolix  schedule  which  the  Master  had 
reported  to  be  pertinent,  and  the  Lord  Chancellor  said,  the 
true  question  is,  whether  a  case  can  exist  in  which  a  Master 
can  report  an  answer  to  be  pertinent,  but  that  he  cannot  do 
justice  without  a  special  reference  being  made  to  him  to 
inquire  into  some  prolixity  not  impertinent.  For  this  no 
authority  is  cited  ;  and  if  I  decide  with  the  Master,  I  must 
decide  that  this  prolixity  is  not  impertinent,  which  I  should 
be  reluctant  to  do.  If  in  an  examination,  the  examinant 
sets  forth  tradesmens'  bills  at  length,  it  is  impertinent.  If 
pertinence  and  impertinence  be  so  mixed  that  they  cannot  be 
separated,  the  whole  is  impertinent.  So  a  prolix  setting 
forth  of  pertinent  matter  is  impertinent.''   The  same  opinion 

(n)  Stephens  on  Pleading,  422.        (/))  1  M'Lel.  &  Y.  884. 
(o)  2  S.  &  S.  \q)  T  Price  2T8,  a. 
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was  afterwards  adopted  by  the  Court  of  Exchequer,  in 
Morris  v.'  Elliot  (r),  and  in  Gompertz  v.  Best  (5),  Lord 
Abinger,  (L.C.B.),  upon  a  question  of  a  similar  nature,  said, 
he  was  disposed  to  agree  with  Lord  Eldon  in  thinking  pro- 
lixity impertinence,  but  that  it  was  a  question  of  degree." 
With  reference  to  this  point  it  is  to  be  ohserred,  that,  in  the 
orders  of  the  Court,  the  useless  repetitions  of  deeds  and 
writings  in  hac  verba,  causeless  recitals,  tautologies,  and 
multiplication  of  words,  are  enumerated  with  the  other  im- 
pertinences to  be  avoided  (t) ;  upon  the  whole,  however,  it 
must  be  admitted  that  it  is  difficult  to  lay  down  any  general 
role  upon  the  subject,  and  that  the  question  whether  a  rele- 
yant  statement  has  been  made  with  so  much  prolixity  as  to 
call  for  the  interference  of  the  Court,  further  tl^an  the  expres- 
sion of  its  censure,  must  depend  on  the  circumstances  of  each 
particular  case. 

It  is  to  be  observed,  that  neither  scandal  nor  impertinence, 
however  gross  it  may  be,  is  a  ground  of  demurrer,  it  being  a 
maxim  of  pleading  that  utile  per  inutile  nan  vitiatur.  Where 
however  there  is  scandal  or  impertinence  in  a  bill,  the  de- 
fendant is  entitled  to  have  the  record  purified  by  expunging 
the  scandalous  or  impertinent  matter.  In  order  that  this 
might  be  done,  the  course  formerly  was  for  the  defendant  to 
move  the  Court  for  an  order  to  have  the  bill  referred  to  a 
Master  to  report  whether  it  was  scandalous  or  impertinent. 
This  reference  was  obtained  of  course,  and  being  general, 
without  specifying  the  particular  passages  objected  to  (w), 
obviously  precluded  the  party,  whose  pleading  was  alleged  to 
be  scandalous,  from  exercising  any  judgment  upon  the  subject, 
much  less  from  submitting  to  have  the  objectionable  passages 
expunged.  To  remedy  this  a  regulation  has  been  made, 
under  which  no  order  can  be-  made  for  referring  any  pleading, 
or  other  matter  depending  before  the  Court,  for  scandal  or  im- 
pertinence, unless  exceptions  are  taken  in  writing,  and  signed 
by  counsel,  describing  the  particular  passages  which  are  con- 
sidered to  be  scandalous  or  impertinent,  nor  unless  such  order 


(r)  8  Price  674. 

(s)  1  YouDgc  &  Collyer  117. 


0)  Beame's  Ora.70,  166. 
(u)  1  Ilarr.  43. 


Of  the  Mutter  of  a  Bill. 


457 


be  obtained  within  six  days  after  the  delivery  of  the  excep-    Scandal  and 
tions  (x).    It  is  to  be  observed,  with  reference  to  the  form  of  impertipepce.^ 
exceptions  for  impertinence  under  the  above  order,  that  it  has 
been  decided  that  one  exception  cannot  be  partially  allowed, 
and  therefore  if  part  of  an  exception  be  good,  and  the  rest  bad, 
the  whole  exception  must  be  overruled  (y). 

It  is  provided  by  the  above  order  that  when  any  order  is  made  report  ob- 
for  referring  an  answer  or  other  pleading,  or  matter  depending  tained  within  a 
1.  ^  J  ,      .         .  1      i_  iTi^  liDM^  time, 

before  the  Court  for  scandal  or  mipertinence,  the  order  shall  be 

considered  as  abandoned,  unless  the  party  obtaining  it  shall 
procure  the  Master's  report  within  a  fortnight  from  the  date 
of  such  order,  or  unless  the  Master  shall  within  the  fortnight 
certify  that  a  further  term,  to  be  stated  in  his  certificate,  is 
necessary  in  order  to  enable  him  to  make  a  satisfactory 
report ;  in  which  case  the  order  shall  be  considered  as  aban- 
doned, if  the  report  be  not  obtained  within  the  further  time  so 
specified  (z). 

The  Master,  upon  a  bill  answer  or  other  pleading  being  Master's  certi- 
referred  to  him,  exercises  his  judgment  upon  the  case,  and  ^c*^- 
certifies  his  opinion  thereon  to  the  Court.    This  certificate  is 
in  the  nature  of  a  report,  of  which  however  he  prepares  no 
draft ;  and  as  no  objections  lie  to  the  report,  it  requires  no 
confirmation  by  the  Court  (a).     The  certi6cate,  however,  j^fgr^nc^s  no 
must  be  filed  at  the  Report  Office,  and  an  office  copy  taken  for  cooiirmation. 

(x)  Order  1828,   xi ,   2  Russ.  impertinence,  he  prepares  his  report 

app.  7.   The  practice  of  the  Court  accordingly,  and  the  party  dissatis- 

of  £xcheciuer»  with  respect  to  re-  iied  with  his  report  may  take  objec- 

ferences  for  impertinence,  still  re-  tions  in  writing  thereto,  and  proceed 

mains  the  same  as  it  was  formerly  in  before  him  thereon  by  counsel ;  and 

the  Court  of  Chancery :  viz.  no  ex-  if  the  Master  should  overrule  the 

ceptionsare  taken,  and,  ujpon  motion,  objections,  they  are  then  turned  into 

of  course  an  order  will  be  made  the  form  of  exceptions,  without  any 

referring  it  to  the  JNIaster  to  look  into  other  variation,  and  are  set  down  in 

the  pleading  and  see  whether  there  the  paper  to  be  argued  before  the 

are  any,  and  what  clauses  or  matters  Court  for  its  final  decision.  Ibid, 
contained  in  it,  which  are  scandalous      If  the  exceptions  are  disallowed, 

and  impertinent.  1  Fowl.  K.  P.  395.  the  report  is  consequently  coufirmed. 

This  order  being  served  on  the  with  costs  to  be  taxed,  which  are  to 

adverse  clerk  in  couit,  and  entered,  be  recovered  in  the  usual  way.  Ibid 

an  office  copy  thereof  is  left  with  the  396. 

master,  and  warrants  are  taken  out      (v)  WagstafT  v.  Bryan,  1  R.  & 

for  the  attendance  of  the  other  party.  M.  30. 
If  the  Master  should  be  of  opinion       (c)  2  R.  app.  7.  Ord.  xii. 
that  the  bill,  or  otht  r  stibjert  (»f  re-       (a)  1  Turn.  &  V.  781. 
ference,  docs  not  cotitdin  scandal  or 
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use.  A  party  dissatisfied  with  the  Master's  determination 
maj  take  the  opinion  of  the  Court,  by  filing  exceptions  to 
the  report  and  bringing  it  on  in  that  shape  to  he  heard  (c). 
Sach  exceptions,  however,  should  properly  be  filed  before  the 
expiration  of  four  days  from  the  filing  of  the  report ;  after 
which  period  the  Master  may  proceed,  without  further  order,  to 
expnnge  the  impertinent  matter  (if  any),  and  to  tax  the  costs 
of  the  reference  (d),  A  party,  however,  may  take  excep- 
tions to  the  report  at  any  time  before  the  impertinent  matter 
is  actually  expunged.  If,  therefore,  any  delay  takes  place 
in  proceeding  to  expunge  the  impertinence,  the  plaintiff  may 
avail  himself  of  that  delay  to  file  his  exceptions,  even  though 
the  four  days  have  expired  (e). 

According  to  the  old  practice  of  the  Court,  if  the  Master 
certified  the  bill  or  proceedings  to  be  scandalous  or  imperti- 
nent, and  his  certificate  was  not  excepted  to,  the  repudiated 
matter  could  not  be  expunged,  or  the  costs  taxed,  without 
another  order  by  which  it  was  referred  back  to  the  Master  to 
expunge  the  parts  which  he  had  certified  to  be  scandalous  or 
impertinent,  and  to  tax  the  costs  (/),  &c. ;  but  now,  according 
to  the  late  orders  of  the  Court,  the  original  order  for  referring 
an  answer  or  other  pleading  or  matter  depending  before  the 
Court  for  scandal  or  impertinence,  must  contain  a  direction 
to  the  Master  to  expunge  any  such  scandalous  or  impertinent 
matter  as  he  shall  certify  to  be  contained  therein,  and  which 
shall  have  been  the  subject  of  the  reference  {cf). 

By  the  same  order  it  is  provided  that  the  Master  is  te  be  at 
liberty  to  tax  the  costs  of  the  reference  and  consequent 
thereupon,  without  further  order,  which  before  could  not  be 
done :  he  is  also  to  direct  by  whom  such  costs  are  to  be 
paid  (h).  But,  in  order  to  allow  time  for  the  filing  of  excep- 
tions to  the  report,  it  is  further  ordered  that  the  scandalous  or 


(c)  1  Turn.  &  V.  781. 

(d)  Oid.l8S3,xxu.,  1  M.  &  K. 
App.  xi« 

(f)  Evans  v.  Owen,  2  ISI.  &  K. 
882. 

(f)  This  still  continues  to  be  the 
practice  of  the  Court  of  Exchequer ; 
and  it  must  be  observed  that,  if  a 
Master  has  once  expunged  the  objec- 
tionable  matter,  the  party  eaonot 


then  except  to  the  report,  because 
when  the  scandal,  &c.  has  been  ex- 
puoeed,  it  cannot  be  made  to  appear 
by  the  record  what  it  was,  and  it  is 
the  party's  own  fault  if  he  does  not 
except  to  the  report  in  time*  Craven 
V.  Wright,  2  P.  Wm.  181. 

(f)  Ord.l833,xzi. 

(X)  Ibid. 
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impertinent  matter  shall  not  be  expunged,  nor  the  costs  taxed.    Scandal  and 
until  the  expiration  of  four  days  from  the  filing  of  the  report  ^""P^'^'^^ 
of  such  scandal  or  impertinence  (t). 

By  the  same  order  it  is  directed  that  the  costs,  when  taxed,  How  recorered, 
are  recoverable  by  subpcena^  which,  however,  appears  to  have 
been  the  practice  before  (A). 

When  the  Master  has  reported  the  bill  impertinent  or  scan-  Clerk  Id  Court 
dalous,  and  the  improper  matter  is  to  be  expunged,  instrue-  Se'recwdT** 
tions  should  be  g^ven  to  the  party's  Clerk  in  Court  to  attend 
with  the  record  at  the  Master's  office ;  upon  his  doing  which 
the  Master  will  proceed  to  expunge  the  scandalous  or  imper* 
tinent  matter,  by  striking  his  pen  through  it,  and  setting  his 
initials  against  the  clauses  expunged ;  after  which  the  record 
so  purified  is  brought  back  by  the  Clerk  in  Court,  and  replaced  Record  re- 
upon  the  file  in  the  Six  Clerks*  office  from  whence  it  was  pl^^ed* 
taken  (/.) 

With  respect  to  the  time  within  which  it  is  competent  to  a  Bill  may  be 
defendant  to  object  to  a  bill,  on  the  ground  of  scandal  or  im-  J^J^JjJ 
pertmencey  a  distinction  exists  between  scandal  and  imperti*  time.  ^ 
nence ;  for  it  has  been  held  that  a  bill  may  be  referred  for 
scandal  in  any  stage  of  the  suit(m),  but  that,  for  mere  imper*  imper* 
tinence,  a  reference  cannot  be  obtained  after  the  defendant  tinence  after 
has  answered,  or  submitted  to  answer,  by  obtaining  an  order 
for  time.     It  is  to  be  noticed  that  in  Lady  Abergavenny  v. 
Lady  Abergavenny  (n),  Lord  King,  C,  expressed  his  dis- 
approbation of  the  practice  of  referring  bills  for  scandal 
after  answer,  and  discharged  an  order  so  obtained,  intimating 
that  it  should  be  observed  as  a  rule  for  the  future  not  to  refer  a 
bill  for  scandal  after  the  defendant  had  refused  to  answer  it  (o). 
His  Lordship's  determination  to  alter  the  old  practice  of  the 
Court  in  this  respect  does  appear  to  have  been  adhered  to  {p). 

It  appears  to  have  been,  formerly,  the  opinion  that,  in  cases 
of  scandal,  the  Court  itself  was  concerned  to  keep  its  re- 
cords clean,  and  without  dirt  or  scandal  appearing  thereon 

(0  Ord.  1838,  zzi.  (n)  2  Peere,  Wms.  311.  Vide  etiam 

(fc)  1  Turn.  &  V.  782.  Anon,  2  Ves.  631. 

(0  Ibid.  (o)  Vid^  acc,  Jones  v,  Langham 

(m)«iifion.  5  Ves.  656,  Fenhoulet  Bunb.  58. 

V.  Passavant,  2  Ves.  24,  Anon.  ib.  (p)  Anon,  2  Ves.  681,  Anon.  5 

631.  Ves.  666,  vid*  etiam  Woodward  v. 

AstIey,Bunb.  804. 
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and  in  cx-parte  Simpson  (q).  Lord  Eldon  said  that,  with  refe- 
rence to  the  subject  of  scandal  in  proceedings,  either  in  causes 
or  in  bankruptcy,  he  did  not  think  that  any  application  by  any 
person  was  necessary ;  and  that  the  Court  ought  to  take  care 
that,  either  in  a  suit  or  in  a  proceeding  in  bankruptcy,  allega- 
tions bearing  cruelly  upon  the  moral  character  of  individuals, 
and  not  relevant  to  the  subject,  should  not  be  put  upon  the 
record. 

It  has  been  held  that  any  person,  even  a  stranger  to  the 
suit,  may  procure  a  reference  of  any  record  for  scandal  (r) ; 
but  in  an  anonymous  case  {s)  before  the  late  Vice-Chancellor 
(Sir  J.  Leach),  his  Honor  is  reported  to  have  said  that  no 
application  can  be  made  by  a  stranger  to  the  record  to  refer  a 
bill  for  scandal.  In  order  to  decide  upon  the  scandal,  the 
Master  must  be  attended  with  an  office  copy  of  the  bill,  but 
a  stranger  to  the  record  has  no  right  to  take  an  office  copy  of 
the  bill,  and  the  order,  if  made,  might  be  ineffectual.  Be- 
sides, the  party  injured  does  not  require  the  aid  of  this  Court 
to  remedy  the  injury  done  to  him,  he  has  his  action  at  law  ; 
for  if  a  bill  in  this  Court  is  made  the  vehicle  for  a  libel,  the 
party  libelled  by  the  record  may  proceed  at  conunon  law  as 
on  any  other  writing.''  His  Honor  further  said  *^  that  he 
had  conversed  with  the  Lord  Chancellor  (Lord  Eldon),  and 
that  he  concurred  in  the  opinion  which  he  had  expressed  **(t). 
It  seems,  however,  that  a  defendant  may  refer  the  answer 
of  a  co-defendant;  and,  although  a  stranger  cannot  refer  a 
bill  for  impertinence,  there  is  no  doubt  that  a  defendant,  before 
he  has  been  served  with  process,  may  appear  </ra^i^,  and  procure 
an  order  for  such  a  reference  (u). 


(q)  15Ve8.476. 
(r)  Vide  Coffin  v.  Cooper,  6  Ves. 
514. 

(s)  4  Mad.  252. 


(0  Coffin  V.  Cooper,  6  Ves.  514. 
(u)  Fell  V.  Christi  CoU,  2  Bro. 
C.C.  279. 
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Sect.  V. 

Of  the  Form  of  a  Bill. 

Hating  thus  endeavoured  to  point  out  the  matter  of  which     Form  of  ao 
a  bill  in  equity  ought  to  consist,  it  remains  to  direct  the  >  Q"g^°^^ 
reader's  attention  to  the  form  which  b  generally  considered 
reqaiBite  in  every  well  drawii  bill. 

The  form  of  an  original  bill  commonly  used,  according  to  Usually  consists 
the  analysis  of  Lord  Redesdale  (a),  consists  of  nine  parts,  of  nine  parts; 
some  of  which,  however,  are  not  essential,  and  may  be  used 
or  not  at  the  discretion  of  the  person  who  prepares  it  (6). 

I.  The  first  part  consists  of  the  address  to  the  person  or 
persons  holding  the  Great  Seal. 

II.  The  second  part  contains  the  names  and  addresses  of 
the  parties  complainant. 

III.  The  third  part  contains  a  statement  of  the  plaintiff's 
case,  and  is  commonly  called  the  stating  part  of  the  bill. 

IV.  The  fourth  consists  of  a  charge  that  the  defendant  un- 
lawfully confederates  with  others  to  deprive  the  plaintiff  of 
his  right. 

v.  The  fifth  part  alleges  that  the  defendants  intend  to  set 
up  a  particular  sort  of  defence,  the  reply  to  which  the 
plaintiff  anticipates,  by  alleging  certain  facts  which  will 
defeat  such  defence.  This  is  usually  termed  the  charging 
part,  from  the  circumstance  that  the  plaintiff* s  allegations 
are  usually  introduced  by  way  of  charge  instead  of  state- 
ment. 

VI.  The  sixth  part  contains  a  statement  that  the  plaintiff 
has  no  remedy  without  the  assistance  of  a  court  of  equity, 
which  is  termed  the  averment  of  jurisdiction. 

VII.  The  seventh  part  is  the  interrogating  part,  in  which 
the  stating  and  charging  part  are  converted  into  interroga- 
tories for  the  purpose  of  eliciting  from  the  defendant  a  cir- 
cumstantial discovery  upon  oath  of  the  truth  or  falsehood  of 
the  matters  stated  and  cliarged. 


(a)  Lord  Red.  31. 


(6)  Ibid.  38. 
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Form  of  an  VIII.  The  eighth  part  contains  a  prayer  for  relief,  adapted  to 
v.f2SIJ^^illi   the  circumstances  of  the  case. 

IX.  The  ninth  part  consists  of  a  prayer  that  process  may 
issue,  requiring  the  defendant  to  appear  and  answer  the  bill, 
to  which  sometimes  is  added  a  prayer  for  a  provisional  writ, 
such  as  an  injunction  or  a  ne  exeat  regno,  for  the  purpose  of 
restraining  some  proceedings  on  the  part  of  the  defendant,  or 
of  preventing  his  going  out  of  the  jurisdiction  till  he  has 
answered  the  bi]I(c). 
bat  all  are  not  These  several  component  parts  of  a  bill  will  form  the  sab- 
equally  neces-  ject  of  the  present  section.  It  is  to  be  observed,  however, 
that  in  drawing  bills,  some  of  them  are  frequently  omitted, 
and  that  others  are  not  absolutely  necessary.  Thus  the  fourth, 
or  that  part  accusing  the  defendant  of  unlawful  confederacy, 
is  sometimes  left  out,  in  amicable  suits  especially,  and 
in  bills  against  peers  of  the  realm,  the  insertion  of  such  a 
charge  is  considered  highly  improper.  The  fifth,  or  charging 
part  of  the  bill,  is  also  frequently  omitted ;  and  the  sixth,  or 
averment  that  the  complainant  has  no  remedy  without  the 
assistance  of  the  Court;  and  the  seventh,  or  interrogating 
part,  are  not  absolutely  necessary  (d). 

Address  of  the  1 .  Address  of  the  Bill, 

Bill 

.  Every  bill  must  be  addressed  to  the  person  or  persons  who 

When  se^  are  actual  custody  of  the  Great  Seal  at  the  time  of  its 

in  the  Kiilg's  being  filed ;  unless  the  seals  are  in  the  King*s  own  hand,  in 

hand;  which  case  the  bill  must  be  addressed     To  the  King's  Most 

Excellent  Majesty  in  his  High  Court  of  Chancery '\e). 

when  the  Lord  If  the  Chancellor  or  Lord  Keeper  himself  be  the  suitor,  he 

Chancellor  him-  ^1^^^  nfce  manner  direct  his  bill  to  the  King(/),  but  all 
self  IS  the  suitor.  ®  '* 

(e)  Bills  on  the  equity  side  of  the  satisfy  the  debt  which  they  owed  to 

Exchequer  used  formerly  to  have  a  the  King.   It  seems,  however,  that 

tenth  part,  in  which  a  clause  was  the  omission  of  this  clause  would 

introduced,  by  which  the  plaintiff  not  have  rendered  the  bill  liable  to 

stated  himself  to  be  a  debttT  and  demurrer  on  that  ground*  and  that 

accountable  to  His  Majesty,  for  the  the  allegation  is  now  unnecessaiy. — 

purpose  of  giving  jurisdiction  to  the  Cheetham  v.  Crook,  1  M'Lel.  &  Y. 

Court,  which  was  only  open  to  the  315. 

King's  debtors,  who  were  allowed  (</)  Cowp.  Eq.  PI.  10. 

to  sue  there  upon  the  allegation  that  {e)  2  West  Symb.  194.  b. 

unless  they  received  iustice  from  the  (/)  Vin.  Ab.  385.    L.  Jud.  in 

defendant  they  would  be  less  able  to  Ch.  44.  255.  258.    Jud.  Auth. 
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other  persons  must  direct  their  bills  to  the  Lord  Chancellor, 
&c.f  not  to  mention  the  Master  of  the  Rolls  himself  (^). 

Upon  every  change  in  the  custody  of  the  Great  Seal,  or 
alteration  in  the  style  of  the  person  holding  it,  notice  of  the 
form  in  which  bills  are  to  be  addressed  is  generally  put  up  in 
the  Six  Clerks'  Office. 


Address  of  the 
Bill. 


2.  Names  and  Addresses  of  the  Plaintiffs. 

It  is  not  only  necessary  that  the  names  of  the  several  com- 
plainants in  a  bill  should  be  correctly  stated,  but  the  de- 
scription and  place  of  abode  of  each  plaintiff  must  be  set  out, 
in  order  that  the  Court  and  the  defendants  may  know  where 
to  resort  to  compel  obedience  to  any  order  or  process  of  the 
Court,  and  particularly  for  the  payment  of  any  costs  which 
may  be  awarded  against  the  plaintiffs,  or  to  punish  any  im- 
proper conduct  in  the  course  of  the  suit  (A). 

It  seems  that  a  demurrer  will  lie  to  a  bill  which  does  not 
state  the  place  of  the  abode  of  the  plaintiff  (i),  and  that  if  the 
bill  describes  the  plaintiff  as  residing  at  a  wrong  place,  the 
fact  may  be  taken  advantage  of  by  plea  (A),  though  a  de- 
fendant cannot  put  in  such  a  plea,  after  a  demurrer  upon 
the  same  ground,  has  been  overruled,  without  leave  of  the 
Court  (/). 

The  modern  practice,  however,  in  such  cases  is,  not  to 
demur  or  plead  to  the  bill,  but  to  move  that  the  plaintiff  may 
give  security  for  costs,  and  that  in  the  meantime  proceedings 
in  the  suit  may  be  stayed.  This  appears  to  have  been  for 
some  time  the  practice  in  the  Court  of  Exchequer  (m),  and  has 
recently  been  acted  upon  in  the  Court  of  Chancery  by  Sir  L. 


M.  R.  182.  Lord  Red.  7.  In  1 
Praz.  Aim.  561,  is  a  precedent  of  a 
bill  by  Lord  Chancellor  JefTeries, 
addressed  to  the  King's  Most  Ex- 
cellent Majesty,  and  pra^'inor  His 
Majesty  to  grant  the  usual  process  of 
Subpcena ;  and  in  vol.  2  of  the  same 
book,  458/  is  to  be  found  an  answer 
to  the  same  bill.  The  final  decree 
in  such  cases  is  By  the  King's 
Mott  Excellent  Majesty  in  hit  High 
Court  of  Chancery,**  and  is  signed 
by  him.  Leg.  Jur.  in  Ch.  256. 
(g)  ViiU  Leg.  Jud.  in  Ch.  44, 


Names,  &c.  of 
Plaiotifis. 

ISIust  le  cor- 
rectly stated ; 

with  their  de- 
scription, places 
of  abode»  occ« 


Omission  of 
abode,  &c.  may 
be  taken  od- 
vantage  of  by 
demurrer. 


or  by  plea. 


Or  by  motion 
that  plaintiff 
may  give  seca- 
rity  for  costs. 


where  it  is  stated  that  in  the  bundle 
of  Chancery  parchments  in  the  Tower 
there  is  a  bill  by  Moreton,  Keeper  of 
the  Rolls,  directed  to  the  Right  Rev. 
Father  in  God  Robert.  Bishop  of 
Bath  and  Wells. 

(h)  Lord  Red.  34. 

(i)  Vide  Rowley  v.  Eccles,  1.  S. 
&  S.  511. 

(k)  Ibid. 
(/)  Ibid. 

(m)  CoUinson  v.  Cookson,  2  Fowl. 
311  ;  James  v.  Tilladam,  ib.  812. 
2  Anst.  532,  S.  C. 
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Names,  &c.  of 
P)ainti&. 


Query  as  to  pro- 
ceedines  where 
more  tnan  one 
plaintiff. 


Amountof  secu- 
rity. 


Executor  or  ad- 
ministrator need 
not  so  descril>e 
himself. 


Bill  bv  one  on 
behalf  of  himself 
and  others. 


Shadwell,  V.  C,  in  Sandys  v.  Langy  which  case  has  sub- 
sequently received  the  sanction  of  Lord  Ljndhorst  upon 
appeal  (n). 

It  is  to  be  observed  that  in  the  case  above  referred  to 
there  was  only  one  plaintiff,  and  it  does  not  appear  that 
there  is  any  decision  upon  the  point,  where  there  have  been 
several  plaintiffs.  It  is  presumed,  however,  from  analogy  to  the 
practice  where  there  are  several  plaintiffs,  one  only  of  whom 
is  resident  abroad  (o),  that  the  Court  would  not  in  such  case 
require  the  plaintiff,  who  b  not  properly  described,  to  give 
security :  and  it  is  to  be  noticed,  that  where  a  bill  is  filed  on 
behalf  of  infants,  it  is  not  necessary  or  usual  to  describe  the 
infant  plaintiff  by  his  place  of  abode,  because  an  infant  is  not 
responsible  either  for  costs  or  for  the  conduct  of  the  suit ;  the 
description  and  place  of  abode  of  the  prochein  amy  must 
however  be  set  out. 

The  order  which  has  been  before  referred  to  (p),  by  which 
the  penal  sum  in  the  bond  to  be  given  by  the  plaintiff  by  way 
of  security  for  costs  is  increased  from  40/.  to  100/.,  only 
speaks  of  cases  where  the  plaintiff  is  out  of  the  jurisdiction  (^}. 
It  has,  however,  been  decided,  that  it  applies  to  the  case  now 
under  consideration,  and  to  all  other  cases  where  security  for 
costs  is  required  (r). 

Where  a  plaintiff  sues  as  executor  or  administrator,  it  is 
not  necessary  so  to  describe  himself  in  this  part  of  the  bill, 
though,  as  we  have  seen  before,  it  is  necessary  that  it  should 
appear  in  the  stating  part  that  he  has  proved  the  will  or 
obtained  administration  (as  the  case  may  be),  in  the  proper 
court  (*)• 

It  is  to  be  noticed  here  that,  where  a  plaintiff  sues  on  behalf 
of  himself  and  of  others  of  a  similar  class,  it  should  be  so 
stated  in  this  part  of  the  bill,  and  that  the  omission  of  such 
a  statement  will  in  many  cases  render  a  bill  liable  to  objection 
for  want  of  parties  (^),  and  in  other  cases  will  deprive  the 


(n)  2  M.  &  K.  487.    Vide  etmm 
Bailey  v.  Gundry,  1.  Keene,  5S. 
(0)  Vide  mnte,  34. 
(p)  Ante,  38. 


(9)  Ord.  xl.,  2  Russ.  App.  Id. 
(r)  Bailey  v.  Gundry,  ubi  tupra. 
(«)  Ante,  p.  416. 
(0  Ante,  Parties,  s.  1. 
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plafaitiff  of  kit  light  to  the  whole  of  die  retief  which  he  eeeks  Namtof 
to  obtain  ;  thm  in  the  caee  of  a  single  bond  creditor  going  for  .  Pl'^ft*  ^ 
■atiafiMtion  of  his  debt  out  of  the  personal  and  real  estate  of  his 
debtor,  and  not  Ktating  that  he  sties  on  behalf  of  himfelf  and 
the  other  spedaltj  creditors/'  he  can  only  have  a  decree  fiir 
patis&ction  oat  of  the  personal  estate  in  a  due  coarse  of  admi- 
■btration,  and  not  for  satisfaction  out  of  the  real  estate  (x).  And 
•o  one  judgment-creditor  cannot  obtain  a  decree  in  a  salt  by 
himaelf  alone,  against  the  heir  of  the  conusor,  for  a  sale  of 
more  than  a  moietj  of  the  estate  (y),  though  it  is  otherwise 
where  there  are  more  judgment-creditors  than  one  (z),  or  when 
one  lAies  on  behalf  of  himself  and  the  other  specialty  creditors. 

3.  Stating  Part. 

The  third  part  of  a  bill  contains  the  statement  of  the    Stating  part, 
plaintiff's  case.    It  is  in  general  necessary  that  the  plain-  puintifTsequity 
tiff's  equity  should  appear  in  this  part,  and  where  a  bill,  mait  appear  in 
pnying  an  account  of  the  rents  and  profite  of  certain  pre-  the  suting  part. 
miseSy  merely  stated  the  plaintiff  to  be  entitled  as  heir-at- 
law  to  a  particular  individual,  and  that  the  defendant  was 
in  possession,  but  suggested  that  the  defendant  pretended 
to  claim  under  a  devise,  and  charged  that  if  any  such  existed, 
the  testator  was  insane  at  the  time,  &c. ;  the  Court  of  Ex- 
chequer, upon  demurrer,  held  the  bill  to  be  bad,  becaiise  the 
stating  part  showed  merely  a  case  at  law,  and  the  only  equity 
consisted  in  the  pretences,  and  charges  in  answer  to  those 
pretences,  whereas  there  ought  first  to  have  been  an  equitable 
case  averred,  and  then  the  pretences  and  charges  would  have 
been  properly  introduced  to  support  it  (a). 

With  respect  to  the  manner  in  which  the  plaintiff*s  case  Facts  must  be 
should  be  presented  to  the  Court,  it  is  to  be  observed,  that  «11^  P<»i- 


whatever  is  essential  to  the  rights  of  the  plaintiff,  and  is 
necessarily  within  his  knowledge,  ought  to  be  alleged  posi- 

(x)  Bedfoid  «.  Leigh,  2  Dick.  477,008,610;  1  Amb.  IS;  S.  C. 
708 ;  Johnson  v.  Compton,  4  Sim.  Kowe  v.  Bant,  1  Dick.  150 ;  Bar- 
47.  If,  however,  a  defect  of  this  roughs  v,  Elton,  11  Ves.  S8 ;  O'Oor- 
description  appear  at  the  hearing,  man  v,  Comyn,  2  Sch.  &  Lef.  150  ; 
the  Court  will  allow  the  case  to  Hizgins  v.  York  Buildings  Corn- 
stand  over,  with  liberty  to  the  plain-  pany,  2  Atk.  107. 
tiff  to  amend.  Ibid.  Biscoe  v.  (z)  Burroughs  v.  Elton,  supra. 
Waring,  Rolls,  7  Aug.  1836,  MS.  {a)  FJint  v.  Field,  2  Anst.  643. 

(y)  Stileman  v.  AshUown,  2  Atk. 

VOL.  I  n  H 
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StatbgpMt  Hvely  (h) ;  and  it  has  been  determined  upon  demarrer,  that  it 
is  not  a  sufficient  averment  of  a  fact,  in  a  bill,  to  state  that  a 
plaintiff  is  so  informed  *\c), 
unless  they  are  The  claims  of  a  defendant  may  be  stated  in  general  terms, 
whkh^JEsco-^  and  if  a  matter  essential  to  the  determination  of  the  plaintiff's 
very  is  to  be  claim  is  charged  to  rest  within  the  knowledge  of  a  defendant, 
soaghu  must  of  necessity  be  within  his  knowledge,  and  is  con- 

sequently the  subject  of  a  part  of  the  discovery  sought  by  the 
bill,  a  precise  allegation  is  not  required. 
Sufficient  how-      In  general,  however,  a  plaintiff  must  state  upon  his  bill,  a 
avenedto found         upo*^  which,  if  admitted  by  the  answer,  or  proved  at  the 
a  decree.  hearing,  the  Court  could  make  a  decree ;  and  therefore  firhere 

a  bill  was  filed  to  restrain  a  defendant  from  setting  up  outstand- 
ing terms  in  bar  of  the  plaintiff* s  right  at  law,  not  stating  that 
there  were  any  outstanding  terms  or  estates,  but  merely 
alleging  that  the  defendant  threatened  to  set  up  some  out- 
standing terms,  or  other  legal  estate,  the  Vice-Chancellor 
allowed  a  demurrer,  his  Honor  being  of  opinion  that  a 
plaintiff  who  seeks  to  restrain  a  defendant  from  setting  up  an 
outstanding  term  or  estate,  ought  to  state  in  his  bill  what 
sort  of  a  term  or  estate  it  \^{d). 
How  far  tech-        Although  the  rules  of  pleading  in  courts  of  equity,  especi- 

nical  expres-  ^lly  in,  the  case  of  bills,  are  not  so  strict  as  those  adopted  in 
sions  should  be  - ,  .    -      .       ,     , .  ,    ,  V 

courts  of  law,  yet,  m  frammg  pleadings  m  equity,  the  draftsman 

will  do  well  to  adhere  as  closely  as  he  can  to  the  general  rules 
laid  down  in  the  books  which  treat  of  common  law  pleadings, 
whenever  such  rules  are  applicable  to  the  case  which  he  is 
called  upon  to  present  to  the  Court ;  "for  there  can  be  no  doubt 
that  the  stated  forms  of  description  and  allegation,  which  are 
adopted  in  pleadings  at  law,  have  all  been  duly  debated  under 
every  possible  consideration,  and  settled  upon  solemn  delibe- 
ration, and  that  having  been  established  by  long  usage, 
experience  has  shown  them  to  be  preferable  to  all  others  for 
conveying  distinct  and  clear  notions  of  the  subject  to  be  sub- 
mitted to  the  Court,"  and  if  this  be  so  at  law,  there  appears  to 


(h)  Lord  Red.  SS. 

(c)  Lord  Uxbridge  v.  Staveland, 
1  Ves.  66. 

(d)  Stansbury  v.  Arkwright,  6 


Sim.  481.  Vide  etiam,  Jones  v. 
Jones,  3  Mer.  161  ;  Barber  v.  Hun- 
ter, cited  ib.  170 ;  Frietas  v.  Dos 
Sandos,  1  Youn|^  &  J.  674. 
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be  no  reason  why  they  should  not  be  considered  as  equally    Suotng  ytrt,^ 
applicable  to  pleadings  in  courts  of  equity,  in  cases  where  the 
object  of  the  pleader  is  to  convey  the  same  meaning  as  that 
affixed  to  the  same  terms  in  the  ordinary  courts.  Thus  as  at  law,  Seisinff  in  fee, 
if  a  man  intends  to  allege  a  title  in  himself  to  the  inheritance  aUeged. 
or  freehold  of  lands  or  tenements  in  possession,  he  ought  regu* 
larly  to  say  that  he  is  seised ;  or  if  he  allege  possession  of  a 
term  of  years,  or  other  chattel  real,  that  he  b  possessed  (je) ;  if  Possession  of* 
he  allege  seisin  of  things  manurabUy  as  of  lands,  tenements,  ^^^.^  ofUiingi 
rents,  &c,  he  should  say  that  he  was  seised  in  his  demesne  as  manwahU\ 
of  fee  ;  and  if  of  things  not  manurable,  as  of  an  advowson,  he  not  Maiiiini6(f« 
should  allege  that  he  is  seised  as  of  fee  and  right,  omitting 
bis  demesne  (y^;  so  there  seems  to  be  no  reason  why  the  Words  to  en- 
same  forms  of  expression  should  not  be  equally  proper  l^'g*"*""^^- 
in  stating  the  same  estates  in  equity.    It  is  indeed  the 
general  practice  in  all  well-drawn  pleadings  to  insert  them, 
although  they  are  frequently  accompanied  with  other  words, 
which  are  sometimes  added  by  way  of  enlarging  their  meaning 
and  of  extending  them  to  other  than  mere  leg^  estates,  or  for 
the  purpose  of  laying  the  ground  for  interrog^atories  to  be  put 
to  the  defendant  in  a  subsequent  part  of  the  bill.    Thus  in 
stating  a  seisin  in  fee,  the  ordinary  legal  form  is  generally 
adhered  to,  with  the  addition  of  the  words  ^'  or  otherwise 
well  entitled  unto/'  &c.    The  addition  of  these  words  to  the 
averment  of  an  estate  in  fee  simple,  formed  the  subject  of 
discussion  in  the  case  of  Baring  v.  Nash  {g).    The  bill 
there  was  filed  for  a  partition,  and  the  plaintiff  claimed  one 
undivided  tenth  of  the  property  under  a  term  of  500  years, 
(which  had  been  assigned  to  him,)  and  alleged  that  the  de- 
fendant was  seised  in  fee  simple,  or  otherwise  well  entitled 
to  seven  other  tenth  parts.    To  this  bill  the  defendant  de- 
murred; and  one  of  the  grounds  of  demurrer  was,  that  it 
was  not  stated,  with  sufficient  certainty,  what  estate  the  de- 
fendant had  in  the  seven  tenth  parts  of  the  property,  of 
which  he  was  alleged  in  the  bill  to  be  seised  in  fee-simple, 
or  otherwise  well  entitled  unto ;  and  although  the  Vice-Chan- 
cellor  (Sir  T.  Plumer),  held  that  the  demurrer  was  not  well 


«)  ITidd.  41.  (^)  I  V.&B.651. 

'  ')  Ibid. 
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Suting  ptrt. 


Technical  ex- 
presiioDS  not 
absolutely  ne- 
cessary. 


Lefftleiiectonly 
of  deeds  should 
be  stated. 


founded,  "  because  tlUB  |>!aintiflF,  having,  ^  he  wft8  bound 
to  do,  stated  hie  own  interest  with  precision,  could  not  be 
supposed  so  cognizant  of  the  nature  of  the  defendant's  in- 
terest, which  he  stated  therefore  in  the  way  he  had,  ftfi4 
called  tor  a  discovery  of  the  extent  of  it yet  the  inference  to 
be  drawn  from  the  case  seems  to  be,  that  where  precision  is 
necessary  in  stating  a  seisin  in  fee -simple,  the  introduction 
of  the  words,  or  otherwise  well  entitled  unto,  would  render 
it  too  uncertain,  unless  with  addition  of  such  wortis  as  Wotild 
hlire  the  effect  of  extending-  it  to  an  estate  in  fee. 

In  recommending  the  use,  in  pleadings  in  equity,  of 
such  technical  expressions  as  have  been  adopted  in  pleadings 
at  common  law,  it  is  not  intended  to  suggest  that  in  equity 
the  use  of  any  particular  form  of  words  is  absolutely  necessary, 
or  that  the  same  thing  may  not  be  expressed  in  any  term 
which  the  draftsman  may  select  as  proper  to  convey  hJs 
tiffeaning,  provided  they  are  adequate  for  that  purpose,  all 
that  is  contended  for  is,  that  notwithstanding  the  looseness 
•1«^ith  which  pleadings  in  a  court  of  equity  may,  consistently 
with  the  principles  of  those  courts,  be  worded,  yet,  where 
it  is  intended  to  express  things  for  which  adequate  legal  or 
technical  expressions  have  been  adopted  in  pleadings  at 
lew,  the  use  of  such  expressions  will  be  desirable,  as  best 
conducing  to  that  brevity  and  clearness  which  appear  for- 
ttierly  to  have  belonged  to  pleadings  in  equity,  and  which  it 
has  been  the  object  of  several  orders  of  the  Court  to  restore 
tod  enforce (^).  Assuming,  therefore,  that  even  in  pleadings 
inf'equity  the  same  form  of  words  as  are  used  in  pleadriigs 
rit*  law  may  generally  be  introduced  with  advantage,  the 
ti^aders  attention  will  here  be  directed  to  some  of  the  rules 
^dbpti^d  in  legal  pleadings,  which  may  with  good  effect  be 
addpted  in  equity. 

Thus  it  is  a  rtile  in  pleading  at  common  law  that  the  nature 
of  a  conveyance  or  alienation  should  be  stated  according  to  its 
legal'effect,  rather  than  its  form  of  words  (i).  Therefore  in  plead- 
ing a  conveyance  for  life  with  livery  of  seisin,  the  proper  form 
is  to  allege  it  as  a  demise  for  life,  for  such  is  its  effect  in 


{h)  Beam€S*R  Ord.  27.  70.  160. 


(})  Stephen  on  Pleading,  311. 
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pcopei  legal  tksoription.    So  a  conveyance  in  tail  is/  on  the  Sutingpart. 

same  principle,  always  pleaded  as  a  gift  in  tail,  and  axonTey-*  ' 

anee  of  the  fee  with  livery,  is  described  by  the  word  enfeoffed ^ 

and  siteh  would  be  the  form  of  pleading  whatever  might  be 

the  words  of  donation  used  in  the  inatmment  itself,  which  in 

all  the  three  cases  are  frequently  the  same(^).    So  in, a  con- 

v^yaace  by  lease  and  release,  though  the  words  of  the  dec^l  of 

release  be     grant,  bargain,  sell,  alien,  release  and  confinn^" 

yet  it  should  be  pleaded  as  a  release  only,  for  that  is  its 

legal  e£fect.  Likewise  a  surrender  (whatever  words  are  used  in 

the  instrument)  must  be  pleaded  with  a  sursum  reddidit^  which 

alooe)  in  pleading,  describes  the  operation  of  a  conveyauce  as.  a 

surrender  (/).    Similar  methods  of  expressing  the  substance 

of  conveyances  should  also,  whenever  it  is  practicahle,  be 

adopted  in  courts  of  equity,  and  this  is  in  substance  enjoined 

fay  Xord  Coventry  s  order  (m),  which  orders,      that  hills, 

answers,  replications  and  rejoinders  be  not  stuffed  with  repe^ 

titions  of  deeds  or  writings  in  kac  verba  but  the  effect  fund 

substance  of  so  much  of  them  only  as  is  pertinent  and  material 

to  he  set  down,  and  that  in  brief  and  effectual  terms.*' 

It  may  be  observed,  however,  that  although  it  is  desirable,  Jq  what  cases 

in  statinir  instruments,  that  the  above  order  should  be  adhered  documcnte  may 

be  act  out  m 

to,  and  that  the  substance  only  of  such  instruments  as  are  nor  hee  verba. 

ceasary  to  be  set  out  should  be  stated  without  repeating  them  in 

hdK  verba,  yet  cases  may  arise  in  which  it  is  convenient  to  state 

written  documents  in  their  very  words.    This  occurs  whenever 

any  question  in  the  cause  is  likely  to  turn  upon  the  precise  where  question 

words  of  the  instrument,  as  in  the  case  of  bills  filed  for  the  esta-  turns  upon  par- 

blishment  of  a  particular  construction  of  a  will  which  is  infor-  ^he"iMtrui^nt° 

maliy  or  inartificially  worded  :  in  such  bills  the  words,  which  as  in  cases  of 

are  the  subject  of  the  discussion,  ought  to  be  accurately  set  out,  ^^ll'» 

in  order  more  specifically  to  point  the  attention  of  the  Court 

to  them.    Indeed,  wherever  informal  instruments  are  insisted  or  other  io formal 

on,  upon  the  construction  of  which  any  difficulty  is  likely  to 

arise,  as  is  frequently  the  case  in  agreements  reduced  into 

writing  by  persons  who  have  not  been  professionally  educated, 

(k)  Stephen  on  Pleading,  311.       etiam,  Lord  Clarendon's  Orders,  ibid 
(0  Ibid.  166-0. 
(m)  Beames's  Ord,  78.  Vide 
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Stttipg  ^  or  which  are  insisted  on  as  resulting  from  ft  written  corres- 
pondence, in  all  snch  cases  the  written  instroments  relied  on, 
or  at  least  the  material  parts  of  them,  should  be  set  ont  in  kmc 
verba.  So  also  in  bills  filed  for  the  purpose  of  carrying  into 
effect  written  articles,  upon  the  construction  of  which,  although 
they  are  formally  drawn,  questions  are  likely  to  arise,  such 
articles,  or  so  much  of  them  as  are  likely  to  gire  rise  to  ques- 
tions, should  be  accurately  stated.  In  many  cases  also  the 
expressions  of  an  instrument  or  writing  are  such  that  any 
attempt  to  state  their  substance,  without  introducing  the  yery 
words  in  which  they  are  expressed,  would  be  ineffectual ;  in 
such  cases  also  it  is  best  that  they  should  be  set  forih,  and 
where  a  deed,  or  agreement,  or  other  instrument  relied  upon 
by  the  plaintiff  has  been  lost  or  mislaid  and  is  not  fbrtbcoming, 
it  is  useful,  if  it  can  be  done,  to  set  out  the  contents  of  the 
instrument  at  length,  in  order  to  obtain  an  admission  of  those 
contents  from  the  defendant  in  his  answer. 
Old  practice  of  It  may  be  observed  here  that,  according  to  the  old  practice 
mJnt*in  thT'  0^*^®  Court,  when  a  plaintiff  wished  to  obtain  from  a  de- 
hand  of  Clerk  in  fendant  an  admission  as  to  a  particular  deed  or  instrument  in 
Cenrt.  i^jg  ^jijg  plaintiff's)  own  possession,  it  was  usual  to  leave  the 

deed  or  other  instrument  in  the  hands  of  the  plaintiff's  clerk 
in  court,  and,  having  stated  that  fact  in  the  bill,  to  pray  that 
the  defendant  might  inspect  it,  and  after  inspection  answer  the 
Disconlioaed  in  interrogatories  applicable  to  the  subject (o).    This  practice, 
modem  practice.  he^n  for  a  long  time  discontinued ;  and  it  is  now 

considered  sufficient  to  state  upon  the  bill  the  date,  parties  names 
and  substance  of  the  deed  or  instrument  relied  upon  by  the 
plaintiff,  and  then  to  require  the  defendant  to  set  fbrth  whe- 
ther a  deed,  of  the  nature  of  that  set  forth,  was  not  duly  exe- 
cuted by  and  between  the  parties  stated,  or  some,  or  one,  and 
which  of  them,  and  whether  the  deed  does  not  bear  the  date, 
and  is  not  to  the  purport  or  effect  before  set  out,  or  of  some, 
and  what  other  date,  or  to  some,  and  what  other  purport  and 
effect.  This  form  of  statement  and  interrogatory  is  calcu- 
lated to  draw  from  the  defendant  either  an  admission  or  a 


(t))  Per  Lord  Eldon  in  The  Princess  of  Wales  v.  The  Karl  of  Liverpool, 
1  Swan.  123. 
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<kiiial  of  the  deed,  and  of  all  knowledge  of  it»  or  of  its  exe-  Statiogpart^ 
cution,  date  and  contents,  or  else  a  statement  of  the  de^nd- 
ant's  knowledge  or  belief  of  the  parties  hj  whom  it  was 
executed,  and  of  its  date,  tenor,  effect,  &c. 

With  reference  to  the  subject  of  stating  written  instm-  Where  convey- 

ments,  it  may  be  observed  that  it  is  a  rule  in  pleadinir  at  law,  anoe  would  be 

«  C7  ^  valid  at  common 

which  may  also  with  propriety  be  adhered  to  in  equity,  that  hw  deed  need 
where  the  nature  of  a  conveyance  is  such  that  it  would  at      ^  «tated, 
common  law  be  valid  without  deed  or  writing,  there  no  deed 
or  writing  need  be  averred,  though  such  document  may  in 
fact  exist,  but  where  the  nature  of  the  conveyance  requires  ^1,^,^ 
at  common  law  a  deed  or  other  written  instrument,  such  deed  is  neces- 
instrument  must  be  alleged  (/»).     Therefore  a  conveyance,  eff^uo^e 
with  livery  of  seisin,  either  in  fee  or  tail,  may  be  pleaded  with-  transaction, 
oat  alleging  any  charter  or  other  writing  of  feoffment,  gift  or 
demise,  whether  such  instrument  in  fact  accompanied  the 
conveyance  or  not,  for  such  conveyance  might  at  common 
law  be  made  by  parol  only ;  and  though,  by  the  statute  29 
Car.  2,  c.  3,  s.  1,  it  will  not  now  be  valid,  unless  made  in 
writing,  yet  the  form  of  pleading  remains  the  same  as  before 
the  Act  of  Parliament  (^).   This  arises  £rom  the  rule  which  Regulations 
has  been  adopted  that  mere  regulations  introduced  by  sta-  itatute  dcfiwt 
tute  do  not  alter  the  form  of  pleading  at  common  law(r);  alter  the  rule  of 
from  which  it  results  that  where  an  act  makes  writing  P^^*°8* 
necessary  to  a  matter  where  it  was  not  so  at  the  common 
law  (as  in  the  above  case  of  a  possession  with  livery,  or  in 
the  case  of  a  lease  for  a  longer  term  than  three  years,  which 
is  required  by  the  same  statute  to  be  in  writing,  although  at 
law  it  might  be  by  parol),  it  is  not  necessary  to  plead  the 
thing  to  be  in  writing,  though  it  must  be  proved  to  be  so  in 
evidence  (5).    The  same  rule  has  been  adopted  with  respect 
to  pleadings  in  equity.    Thus  in  stating  a  conveyance  by  bar*  Bargain  and 
gain  and  sale,  it  is  not  essential  to  state  that  it  was  enrolled,  g^^ted^^Jithout 
for  though  such  a  process  is  rendered  necessary  by  statute  it  averring  enral- 
was  not  so  at  common  law,  and  so  a  bill  may  be  brought  for  an  '"^^ 
annuity  without  stating  that  it  was  duly  registered  (^).    Upon  ^^^j^^^^' 

registration* 

(p)  Stephen  on  PI.  312.  (s)  Ibid,  376. 

(g)  Ibid,  313.  (t)  Vide,  Harrison  v,  Hogg,  2  Ves. 

(r)Ibid,  n.l.  J.  327, 
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▼alki.  and  mi^fat  be  en&frc^  ahha^^  k  «M  M  i 

•rf* Wbi  M§»umMU  witiMfBt  statbi^  h  t#  be  BiiliB^^thea 

ihhUiii  it  wo«id  be  impitible  ca  gif«  mmj  midmat  §£  il 
«|HMi  tbe  iml  wbidi  is  not  in  viitia|r.  In  Vikaldknrdt 
jBmtisK  I^0*<A  Tborlow  nppca»  in  bnne  CBtetlMBBd  * 
donbi  wbetJMr  n  ^cmnrrer  might  net  hM  to  n  bfll  biimfht 
tnenfime  an  agieenient  in  equtr,  witkont  slating  it  to  bn  in 
mitm^,  bccanat  tbe  ttatnte  saTi,  that  an  a^jvecment  wlnck 
in  net  in  writingahall  not  a¥ail;"  and  in  Rediimg  v.  WUkeH^^ 
bie  loedihip  nppeara  actoaUy  to  ha:re  allemd  a 
npon  tbe  gimmd  that  the  bill  baring  set  np  a  pwol  1 
ment  the  facta  which  were  alleged  ae  part 
wei*  not  aafiMaent  to  take  it  o«t  of  tbe  statirte*  It.  la 
to  be  remarked,  hverer,  that  it  has  been  alnoot  the  hmk 
form  practice  to  uke  adrantage  of  the  Statute  of  Franda  bj 
plen  or  answer,  and  not  bj  demurrer ;  and  this  circomstance 
Lord  Thurlow  himself  notices  in  WkHekurck  t.  J3em,  and 
aceoiints  for,  from  tbe  rule  adopted  at  law,  and  abo¥e  referied 
to,  under  which  an  action  might  be  brooght  upon  an  agreement 
without  stating  it  to  be  in  writing,  though  it  is  impossible  to 
give  any  but  written  evidence  of  it  at  the  trial. 

Stampnig  not       .  It  is  upon  the  principle  above  referred  to  that  althoogh 
^  ^  stamping  is  by  sundry  Acts  of  Parliament  rendered  neceeanry 
to  the  validity  of  a  variety  of  instruments,  it  is  not  neceaaaryy 
nor  is  it  even  usual,  in  pleadings,  to  aver  that  such  inatvu- 
ments  have  been  duly  stamped. 

Lettcn  ooDUra-     It  may  be  noticed  in  this  place  that  where  an  agreement 

log  ao  agree-  relied  upon  in  a  hill  is  to  be  collected  from  the  letters  between 
neot  may  be 

suted,  as  con-  the  parties,  the  letters  may  be  stated  in  the  bill  either  as  consti- 
agrement^  tuting  the  alleged  agreement,  or  as  evidence  of  an  alleged  parol 
or  in  evidence 

(u)  2  Bro.  C.  C.  559-568.  (a)  3  Dro.  C.  C.  401. 
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agMment.    In  t^e  >  firet .  «as^  the  >  deffndaxiti  aitf tiqaiit  e^hai '  Sttigiigrpart.  ^ 
tbty  do  mt  mak«  ovt  a  edneiuded- ^ftgrnemwie^  aiid:tiia^       .    ,  . 
iAtntuucflrridonce  imii  b«  roedved ;  ifci  the^latUf'lM'iMy.^iflM'^  ' 
tl» Statute  of  Frauds (y)'.  ■         •  •  n  '='^'' 

iWbmi  jt  i9«tated  that,  the  rule  of  plAuting  alr]0ii9:ifiiidii 
dindbtn  that  whera  an  Act  of  Parliament  ui(rodifccl»^«'fiM> 
repfulatiim  witb  regard  to  conreyances,  dsc.  whMi  bctfbr^  wm< 
caiti{deto"withottt  aueh  regulation^  such  oontidyanoe^^i  )dD«;^     «  j . - 
should'  be  teated  without  averring  a  compliance  with  the  regu^i 
litiOK,  may  be  adopted  in  pleadings  in  equity;' it  ii^^iby^iilit^ 
raeaha  hitekiddd  to  asaert  that  the  adoption  of  each*  hilo'^' 
alwaye-adiriSfllile  in  pleadings  in  this  Court ;  aH>  that  is  sietti^ 
is>/'that  if  in  such  cases  the  conveyance  or  agreement  is«liot 
stltted  io  the  bill  to  be  in  writing  the  omiesion  will  not'«ift)rd 
gt^omad  for  a  demurrer,  and  that  the  objection,  if  any  in  reality' 
exists,  must  be  taken  either  by  plea  or  answer ;  in  fkc«; 
generally  impoitant,  in  a  bill  for  a  specific  perfonmiiee^ 
state -^h^^' agreement,  &c.  to  have  been  in  writing,  and-  te' 
haW%eeo  signed,  and  thereby  to  afford  foundation  for  an'ln^' 
terre|patory  as'  to  those  points,  in  order  if  possible  to  eetaP 
Uish  them  by  the  admission  of  the  defendant,  and  so  save  the' 
expense  of  proving  them  by  other  evidence. 

'  H  is  to  be  observed,  also,  that  this  rule  of  pleading  applies'  where  an  in- 

otoiy  to  cases  in  which  the  necessity  for  a  conveyance  or  airree^  sirument  is 

created  by  Act 

ment  being  in  writing,  is  superadded  by  statute  to  things  of  Parliament 

which  at  common  law  might  have  been  by  parol ;  but  where 

a  thing  »  originally  created  by  Act  of  Parliament,  and  required  the  circum- 

to  be  in  writing,  it  must  then  be  stated,  with  all  the  circum^  stances  required. 

stances  required  by  the  Act(z).    Thus  a  devise  of  lands  Will^knds 

(which  at  common  law  is  not  valid,  and  is  authorised  only  bV'  ™^**.b« 

^  '  ^    ^  tobeinwnting ; 

the  statutes  32  Hen.  8,  c.  1,  and  34  Hen.  8,  c.  5),  must^be 
alleged  to  have  been  made  in  writing^  which  is  the  only  fbmf 
in  which  those  statutes  authorise  it  to  be  made  (a). 

In  pleading  a  devise,  however,  it  is  only  necessary  to  set  it  but  need  aot  be 
ont  as  having  been  in  im^in^r,  which  is  the  form  required  by 
the  Statute  of  Wills ;  for  although  by  the  Statute  of  Frauds,  an/attested. 


iy)  Birce  v.Bletcbley,  6  Mad.  17;  (:)  Steph.  on  Plead.  313. 
1  Sugd.  on  Vend.  99.  (a)  Ibid. 
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Statiog  ptrt,  before  referred  to,  certain  other  forms  are  required  to  render 
a  devise  of  freehold  property  valid,  yet  as  these  mre  mere 
matters  of  regulation  introduced  by  the  statute,  a  compliance 
vi'ith  them  is  not,  upon  the  principle  before  laid  down,  necet- 
although  usual;  g^ry  to  be  shown  in  pleading.  It  is  however  a  usual  forai,  in 
stating  a  devise  of  real  estates  in  a  bill,  to  aver  not  only  that 
the  will  was  in  writing,  but  that  it  was  executed  and  at- 
tested in  such  manner  as  by  law  is  required  to  pass  free^ 
holds  by  devise,  which  is  done  for  the  purpose  of  affording  an 
opportunity  of  eliciting  from  the  defendant  an  admission,  bj 
answer,  that  the  requisites  of  the  statute  have  been  complied 
with,  by  which  the  expenses  and  delay  of  examining  wit- 
nesses to  prove  the  fact  may  be  obviated, 
as  to  statements  Some  doubt  appears  to  be  entertained  whether  in  suits 
Acte.'^^^"^*"*  under  the  8  Geo.  2,  c.  13,  and  7  Geo.  3,  c.  5,  by  which  the 
property  in  certain  prints  is  vested  in  the  inventors  for  a 
certain  number  of  years  from  the  day  of  publishing,  it  is 
necessary  to  state  that  the  name  of  the  engraver  and  date  of 
the  print  have  been  engraved  on  the  print  as  required  by  the 
Act.  In  Blackwell  v.  Harper {b),  Lord  Hardwicke  was  of 
opinion  that  the  clause  in  the  Act  was  only  directory,  and 
that  the  property  was  vested  absolutely  in  the  engraver,  so  as 
to  entitle  him  to  sue,  although  the  day  of  publication  was 
not  mentioned,  and  compared  it  to  the  clause  under  the 
statute  of  Ann(c),  which  requires  entry  at  Stationers'  Hall, 
upon  the  construction  of  which  it  has  been  determined  that 
the  property  vests,  although  the  direction  has  not  been  com- 
plied with.  Lord  Ellenborough  also  held,  at  nisi  prius(d)f 
that  an  action  might  be  maintained,  although  the  proprietor's 
name  was  not  inscribed ;  observing  that  the  interest  was 
vested  by  the  statute,  and  that  the  common  law  gave  the 
remedy  (e).  On  the  other  hand  it  appears  to  have  been  taken 
for  granted  by  the  Court  of  Kings*  Bench,  in  the  case  of 
Thompson  v.  Symonds{f),  though  it  became  unnecessary  to 
decide  the  point,  that  both  the  name  and  the  date  should 

(6)  2  Atk.  95;  Barn.  Ch.  Rep.  620;  Buller  v.  Walker,  cited  2  Atk. 

213.  94. 

(c)  8  Ann.  c.  19,  (c)  Roworth  v.  Wilks,  I  Campb.97. 

(rf)  Beckford  v.  Hood,  T.  T.  R.  (/)  5  T.  R.  41. 
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ftppair;  and  in  Harrison  v.  Hogg{g^^  Lord  Alranley  sUted    Stating  ptrt.^ 

thrnt  he  differed  from  Lord  Hardwicke,  and  that  it  was  hia 

opinion  that  the  insertion  of  the  name  and  date  was  essential 

to  the  plaintiff's  right. 

It  has  been  before  stated,  that  it  is  a  rule  in  pleading  that  Wherever  in^ 
,  ...  ^  •  slrament  la 

wheneyer  at  common  law  a  wntten  instrument  was  not  neces-  ^^^^^^  \^  neces* 

sary  to  complete  a  conveyance,  it  is  not  necessary  in  plead-  sary  at  law  it 
.  ,       ,       .  j-^j  mu8tbeayen«d. 

ing  to  aver  it,  although  such  an  instrument  has  been  renderea 

necessary  by  statute,  and  has  been  executed ;  the  converse  of 
this  is  also  a  rule,  so  that  whenever  a  deed  in  writing  is  neces- 
sary by  common  law  it  must  be  shown  in  pleading ;  therefore  if 
a  conveyance  by  way  of  grant  be  pleaded  a  deed  must  be  alleged, 
because  matters  that  **  lie  in  grant"  according  to  the  legal  J^^^*^'"^ 
phrase,  can  pass  by  deed  only  (h).  Thus  in  Henning  v.  WilUt  (t), 
where  the  plaintiff  filed  a  bill  for  tithes,  and  set  up  by  way  of  ^jj^^*  ^ 
tide  a  parol  demise  by  the  impropriator  for  one  year,  the 
defendant  demurred  for  want  of  title  in  the  plaintiff,  and  the 
plaintiff  submitted  to  the  demurrer.  Upon  the  same  ground 
in  Jackson  v.  Benson{k)f  where  the  bill  prayed  an  account 
of  tithes,  and  merely  stated  that  the  impropriate  rector 
demised  the  tithe  to  him,  a  demurrer  put  in  by  the  de- 
fendant, was  considered  to  be  well  founded ;  and  in  Wil» 
liams  V.  Jonesil),  the  same  objection  was  taken  at  the  hear- 
ing, and  would  have  prevailed,  had  it  not  appeared  that  the 
impropriators  had  originally  been  made  parties  to  the  suit, 
but  had  been  dismissed  in  consequence  of  their  having  dis- 
claimed all  interest  in  the  tithes  in  question (m). 

It  may  be  noticed  here  that,  in  stating  deeds  or  other  writ-  Referring  to 

ten  instruments  in  a  bill,  it  is  usual  to  refer  to  the  mstmment  instruments  in 

a  bill ; 

itself,  in  some  such  words  as  the  following,  viz.     as  in  and 
by  the  said  indenture^  reference  being  thereunto  had,  when 
produced  will  more  fully  and  at  large  appear,**    The  effect  mtkn  then 
of  such  a  reference  is  to  make  the  whole  document  referred        of  the 
to  part  of  the  record.    It  is  to  be  observed  that  it  does  not  ^^^^ 
make  it  evidence :  in  order  to  make  a  document  evidence,  it  make  them 
must,  if  not  admitted,  be  proved  in  the  usual  way ;  but  the 


(g)  2  Ves.  J.  323,  (k)  M'Cleland,  62. 18  Pri.  181. 

(k)  Stephens  on  Pleading,  313.  (/)  1  Younge,  252. 

(i)  8  Wood.  29.  (m)  Vide  ante,  808. 
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SUtipg.pwt^  cflect  of  referring'  to  it  is  to  enable: the  jjlwDtiff  tf^^arely-opofc 
•very  part  of  the  instrument,  and  to  prevent  hi«  beioi^  ipreohidsd 
fipom  ayailing  himself,  at  the  hearing^-of  any  portion,  >eUliero£ 
its  recital  or  operative  part,  which  may  not  be  inserted  in  ihfr 
bill,'  or  which  may  be  inaccurately  set  out.  Thus  it  seema  tbat 
a,plainti£F  may,  by  his  bill,  state  simply  the  date  a^dtg^iiml 
purport  of  any  particular  deed  or  instrument  und«r  twhiob 
he  claims,  and  that  such  statement,  provididd  it  ia  acooiB^ 
panied  by  a  reference  to  the  deed  itself,  will  be  suficibnt. 
As  in  Pauncefort  y.  Lord  Lincoln(n)j  where  the  plauitiff'# 
claims  were  founded  on  a  variety  of  deeds,  wills,  and  oliMr 
instruments ;  but  to  avoid  expense,  or  for  some  other  porpoaey 
the  dates  and  general  purport  only  of  the  deeds^  &c.  wtr^ 
stated  in  the  bill,  with  a  reference  to  them.  This  manner  lof 
stating  the  case  does  not  appear  to  have  been  considered  as. a 
ground  of  objection  to  the  bill;  but  when  this  cause  vaa 
brought  to  a  hearing,  the  Master  of  the  Rolls  referred  ity  tq 
the  Master  to  state  the  rights  claimed  by  the  plaintiff  underUie 
several  deeds,  &c.  mentioned  in  the  bill,  and  reserved >^tt 
and:  further  directions  until  after  the  report,  and.the  caoM 
was  afterwards  heard,  and  a  decree  made,  on  the  report  whkfli 
stated  the  deeds,  &c. 

<  It  is  obvious  that  the  method  of  stating  the  plaintiff's  title, 
adopted  in  the  above-mentioned  case,  was  one  of  great  ior 
convenience ;  and  although  it  has  been  referred  to  here,  it  ia 
by  no  means  from  a  wish  to  recommend  its  adoption  aa  a 
precedent.  It  is  always  necessary  in  drawing  bills  to  state 
the  case  of  the  plaintiff  clearly,  though  succinctly,  upon  the 
record ;  and  in  doing  this,  care  should  be  taken  to  set  out 
concisely  those  deeds  which  are  relied  upon,  and  those  parts 
of  the  deeds  which  are  most  important  to  the  case, 
or  the  certainly  Although  in  bills  in  equity  the  same  precision  of  statement 
required  in  jg  required  in  pleadings  at  law  is  not  attainable,  yet  it  is 

absolutely  necessary  that  such  a  convenient  degree  of  ' cer* 
tainty  should  be  adopted  as  may  serve  to  give  the  defendant 
full  information  of  the  case  which  he  is  called  upon  to  answer. 
In  Cresset  v.  Mitton{o),  Lord  Thurlow  observed,  "  special 

(n)  1  Dick.  362  (o)  1  Ves.  J.  419 ;  3  Bro.  C.  C.  480. 
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plMidin^ '  depends  njioii  the  good  «ensei  of  the  thhig:,  and  tfo  Slatiayytft. 
do^'pleadingf  hetm;  and  thouglt  pieadingsiin  tfal*  Courts  nm 
iisto  a'  gveat  deal  of  unaeeeaBary.  verbtagiB,' yet  -there  i  irrast  <bd 
aoteethiag  substantiai  : arid  .  in  Locd  B>ede«dale'*<  iraatkti 
iftdi  ^aaid',^  that  the  rights  of  the  aoTeral  |>artie8j  vtke  iojiki^ 
iouphuiied  of,'- and  every  other  neeeseary-  biroiim8tiatioey<ta« 
«im€i/'pki6e>>  manner,  er  other  incideufts^  ought  to  he  phiiaiiy 
yet tfvwcHictly  alleged^  -       m.  ..i  ■  ui 

tnWitlb^'reepeiit  to  -the  allegation  of  time,  it  "is  to  Be*  oh<)  Of  the  certainty 
•rt^rtliat,:  wherfe  it  is  material,  it  onght  to  be  allegad  ^egJ^oaVf"* 
witili>»8iK^  a  degree  of  accuracy  as  may  prevent  any  pod-  time, 
sibility'  of  doubt  as  to  the  period  intended  to  be  defined; 
Hun  in  prescribing  for  a  modus  in  a  bill,  it  is  necessanry' that 
^tinui  for  the  payment  of  it  should  be  mentioned  aad^  foro 
meri^^'it'appears  to  have  been  considered  that  not  only  theiday 
ol  payment  should  be  mentioned,  but  that  laying  the  day  of 
payment  on  or  about  a  particular  day  was  too  uncertain?)'} 
ini/^ie&iirdf  r*  Evans  (r)  however-^  in  which  another  case  ih  the 
Bxdieqner,  (Trinity  Term,  5  Geo.  1,)  to  the  same  effect -  as 
the  I  one  last  referred  to  appears  to  have  been  cited  •^lievd 
naitiwicke  said,  that  as  to  the  general  question  whether  it 
were  necessary  to  lay  and  prove  a  particular  day  ef  payment-, 
this  > ease  in  the  Exchequer  was  certainly  so  determined,  but 
he  remembered  that  it  gave  general  dissatisfaction  in  West^ 
minster  Hall,  and  abroad,  as  too  nice  to  require  the  proof  of  a 
particular  day ;  and  that  it  had  been  since  adjudged  to  the 
oentrary,  thaA  on  or  about  is  sufficient ;  so  that  they  had  left 
off  taking  off  that  exception  in  the  Exchequer.  The  aothd^ 
fity  of  this  decision  has  since  been  acknowledged  by  the 
Court  of  King's  Bench,  in  Roberts  v.  Williams(B)',  and,  ift>a 
recent  case  in  Chancery  (^),  it  has  been  decided  that.  In  di^di^ 
nary  cases,  the  laying  of  an  event  on  or  about  a  certain  day  of 
a  certain  month  or  year,  is  a  sufficient  specification  of  tisne* 
In  that  case  the  bill,  which  prayed  that  the  defendant  might 
bei  restrained  from  setting  up  a  terra  of  500  yeare^  in  bar  of 

(f»>:Croddani  v.  Keeble»  Banib.  (<)  12  East  19. 

105  ;  Phillips  v.  Syroes,  ib.  171.  (t)  Leigh  v.  Leigh,  before  the 

(f)  Blacket  c.  Finney,  Bunb.  108.  Lords  Commissioaers,  Aug.  6  &  8, 

(r)  1  Ves.  S9.  1835. 
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StstiBf  fwt.  an  action  of  ejectment  which  the  plaintiff  had  hrooght  agmuiil 
the  present  poMeMor,  alleged  that  the  plaintiff's  title  aocnied 
on  the  death  of  an  indiTidaal  named,  which  happened  om  or 
abomt  the  2d  Julr  1806,  and  the  defendant  demorred  oo  the 
gronnd  that  the  period  alleged  in  the  bill,  as  the  time  of  the 
death  of  the  indiridoal  named,  was  more  than  21  jeais  (the 
period  reqaired  br  the  stat.  3  &  4  Will.  4,  c.  27,  s.  2  &  24, 
to  bar  suits)  before  the  filing  of  the  bill,  which  took  place 
in  1824.  When  the  demurrer  was  first  argued,  the  Vice- 
Chancellor  was  of  opinion  that  the  words,  on  or  about  the 
2d  July  1806,  did  not  fix  any  precise  date,  and  that  it  might 
mean  many  years  before,  or  many  years  after  that  time  ;  and 
orerruled  the  demurrer.  Upon  appeal,  howerer,  the  Lords 
Commissioners  (Sir  C.  Pepys  and  Sir  J.  B.  Bosanqnet,) 
rerersed  the  decision  of  the  Vice-Chancellor,  being  of  opinion 
that  from  the  known  and  accepted  use  of  the  expression,  on 
or  about,''  in  all  the  ordinary  transactions  of  life,  it  was  suf- 
ficiently definite  for  all  the  purposes  of  demurrer,  and  did 
satisfactorily  set  out  the  fact,  that  the  person  named  died  in 
the  year  1806. 

Of  the  certainty      With  respect  to  the  certainty  required,  in  setting  out  the 
required  in  ^       other  incidents  in  the  plaintifiTs  case,  the  following  cases  will 
a^gog  mci-     ^jy^  to  show  what  degree  of  it  is  required  under  the  circum- 
stances to  which  they  refer:  In  the  case  of  Cresset  t. 
in  bills  to  etta-   Mitton  (u),  before  alluded  to,  a  bill  had  been  filed  to  per- 
bliih  a  right  of   petuate  testimony  to  a  right  of  common  and  of  way,  and  it 
stated     that  the  tenants,  owners  and  occupiers  of  the  said 
lands,  messuages,  tenements  and  hereditaments,  in  right 
thereof,  or  otherwise ,  have,  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  had,  and  of  right  ought  to 
have,  &c."    To  this  bill  a  demurrer  was  put  in  ;  one  of  the 
grounds  for  which  was,  that  it  was  not  stated  as  to  what 
messuages  in  particular  the  rights  of  common  and  of  way 
were  claimed ;  and,  in  allowing  the  demurrer.  Lord  Thurlow 
•aid,     you  have  not  stated  whether  the  right  of  way  and 
common  b  appurtenant  or  appendant  to  the  land,  &:c.  that 
you  hold ;  and  you  state  it  loosely  that  you  have  such  right  as 
belonging  to  your  estate,  or  otherwise,  so  that  your  bill  is  to 

(tt)  1  Ves.  J.  449  •,  3  Bro.  C.  C.  480. 
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have  a  commission  to  try  any  right  of  common  and  way  what-    Statiog  part. 
ever."    The  same  doctrine  appears  to  have  been  held  by  the 
Lord  Keeper  (North),  in  Gell  v.  Hayward^x),  who,  upon  a 
bill  to  perpetuate  the  testimony  of  witnesses  touching  a  right 
of  way,  held,  that  in  such  a  bill  the  way  ought  to  be  laid 
exactly  per  et  trans,  as  in  a  declaration  at  law.    And  so 
in  Ryves  v.  Ryve$(y),  where  a  bill  was  filed  for  a  discovery 
of  title-deeds,  relating  to  lands  in  the  possession  of  the  in  bills  for  the 
defendant,  and  for  the  delivery  of  the  possession  of  such  ^fi|)[^'^P 
lands  to  the  plaintiff,  &c.  upon  a  loose  allegation,  that,  under 
some  deeds  in  the  custody  of  the  defendants,  the  plaintiff  was 
entitled  to  some  interest  in  some  estates  in  their  possession, 
but  without  stating  what  the  deods  were,  or  what  the  pro- 
perty was  to  which  they  applied,  a  demurrer  was  allowed. 
In  Loker  v.  Bolle  (z),  however,  where  a  bill  was  filed  to  Where  defend- 
recover  the  possession  of  an  estate  in  the  hands  of  a  defendant,  ^j^yj^^n 
on  the  ground  that  the  defendant  had  got  the  title-deeds,  and  daries. 
had  intermixed  the  boundaries  of  the  estate  with  his  own,  a 
demurrer  was  allowed,  because  the  plaintiff,  in  his  bill,  had 
described  the  property,  which  was  in  contradiction  to  his  aver- 
ment that  he  did  not  know  the  lands,  upon  which  averment 
his  right  to  apply  to  equity  for  relief,  which  he  might  other- 
wise have  had  at  law,  was  founded  (a). 

Upon  the  same  principle,  in  bills  to  establish  a  modus,  or 
other  customary  payment,  in  lieu  of  tithes,  a  considerable 
degree  of  accuracy  is  required  in  setting  out  the  modus ; 
thus,  if  it  is  a  modus  applicable  only  to  a  particular  portion  of 
lands  in  the  parish,  as  in  the  case  of  an  ancient  farm,  the 
quantity  and  boundaries  of  the  lands  covered  by  the  modus 
ought  to  be  stated,  in  order  that  the  rector  may  know  what 
the  particular  lands  are  in  respect  of  which  the  exemption  is 
claimed  (6).  In  this  respect  there  is  a  great  difference  between 
the  mode  of  stating  a  modus  in  a  bill  and  in  an  answer,  much 
more  precision  being  required  in  the  former  than  in  the  latter. 


(»)  1  Ve 
(y)  3  Ve 


Vern.  312.  gave  to  the  plaintiff  leave  to  amend 

J  Ves.  343.  his  bill,  on  the  sole  ground  that  the 

(s)  3  Ves.  4.  bill  had  been  framed  in  a  very  loose 

(a)  Vide  etiam.  East  India  Com-  iray. 

pany  o.  Henchman,  1  Ves.  J.  287,  (h)  Scott  v.  Allgood,  4  Gwil. 

where  upon  demurrer  Lord  Thurlow  1369 ;  1  Anst.  16,  S.  C. 
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Suting  part. 


Certainty  re- 
quired in  bills 
to  restrain  the 
setting;  up  out- 
standing terms; 


—  in  bills  for 
relief  on  the 
ground  of  error; 


 to  open 

settled  accounts; 


wliere  it  is  merely  set  up  as  a  defence ;  and  the  Coiirt  of 
Exchequer  has  carried  this  distinction  so  far,  as  to  say,  that 
though  it  was  impossible  to  establish  a  modus,  as  laid  in  a 
cross-bill,  in  consequence  of  the  want  of  sufficient  acconcr 
in  describingc  the  farms  alleged  to  be  covered  by  it,  yet  it  was 
a  Tery  diflerent  consideration  whether  the  modus,  as  laid  in 
the  answer  to  the  original  bill,  from  which  the  statement  in  the 
cross-bill  was  copied,  might  not  afford  such  a  defence  as  woaM 
prevent  the  plaintiff  from  hanng  a  decree  for  an  account (c). 
Tlie  reason  of  this  distinction  appears  to  be,  because  a  land- 
holder who  endeavours  to  establish  a  modus  is  bound  to 
know  what  his  claim  is,  before  he  brings  it  into  Court,  and  is 
therefore  tied  down  to  an  accurate  statement  of  it ;  but,  in  an 
answer,  a  tenant  is  bound,  within  a  limited  time,  to  show  whe- 
ther he  has  any  defence  to  make  or  not,  and  if  he  give  such 
a  statement  as  will  inform  the  plaintiff  of  the  general  nature 
of  the  case  to  be  brought  agtdnst  him,  it  will  be  sufficient(d). 

The  principle  which  requires  a  sufficient  degree  of  certainty 
in  the  statement  of  a  bill,  has  been  further  illustrated  in  the 
case  of  Stafisbury  v.  Arkwright{e),  before  referred  to,  where 
a  bill  to  restrain  a  defendant  from  setting  up  outstanding  terms 
in  bar  to  the  plaintiff's  claim  at  law,  was  held  to  be  demurrable 
to,  on  the  ground  that  it  did  not  allege  what  sort  of  term  or 
estate  was  outstanding. 

The  rule  which  prescribes  that  a  plaintiff  shall  not  sustain 
a  bill  unless  he  has  employed  such  a  degree  of  certainty  in 
setting  out  his  case  as  may  enable  the  defendant  to  ascer- 
tain the  precise  grounds  upon  which  it  is  filed,  applies  to  all 
cases  in  which  a  person  comes  to  a  court  of  equity  for  relief 
upon  a  general  allegation  of  error,  without  specifying  parti- 
culars (/) ;  and  if  a  party,  seeking  to  open  a  settled  account, 
files  his  bill  without  such  a  specification  of  errors,  he  will 
not  be  permitted  to  prove  them  at  the  hearing,  even  though  the 
settlement  of  the  account  is  expressed  to  be,  errors  excepted^ 
which  is  the  usual  form  observed  in  settling  accounts  ig). 


(c)  Scott  V,  Allgood,  ittpra  ; 
Athyns  v.  Lord  \VUloug!iby  de 
Brooke,  4  Gwil.  1412. 

(d)  Bakero.  Athill,  4Gwil.  1423; 
2  Anst.4qi,  S.  C. 


(e)  Ante.406. 

if)  J'aylor  v.  Havlin,  a  Bro.  C.  C. 
310 ;  1  Cox,  435,  S.  C. ;  Johnson  r. 
Curteis ;  3  Bro.  C.  C.  a()6. 

ig)  Ibid. 


Of  the  Form  of  a  Bill, 


481 


And  it  should  be  noticed  that  where  a  plaintiff  files  a  bill  for    Stating  Part 
a  general  account,  and  the  defendant  sets  forth  a  stated  one, 
the  plaintiff  must  amend  his  bill,  because  a  stated  account  where  dcfend- 
is  primd  facie  a  bar  till  the  particular  errors  in  it  are  J^^^'account 
assigned  (A).    Upon  the  same  ground  it  has  been  held  that  in  bar; 
an  award  is  a  bar  to  a  bill  brought  for  any  of  the  matters  or  an  award, 
intended  to  be  bound  by  it,  and  that  if  a  bin  is  filed  to  set 
aside  the  award  as  not  being  final,  &c.  the  specific  objections 
to  it  must  be  stated  upon  the  bill(t). 

It  b  to  be  remarked  that  in  most  of  the  cases  above  cited,  Objection  muit 
ihe  question  has  come  before  the  Court  upon  demurrer,  5^,^^^**^ 
which  seems  to  be  the  proper  way  in  which  a  defendant  ought 
to  take  the  objection  that  a  bill  is  deficient  in  certainty ;  the 
question,  whether,  in  case  the  defendant  omits  to  avail  himself 
of  ihis  method  of  objection,  and  puts  in  an  answer,  he  can  be 
admitted  at  the  hearing  to  insist  upon  the  same  sort  of  ex- 
actness in  statement,  which  he  might  have  insisted  upon  had 
he  demurred,  was  the  subject  of  discussion  in  a  case  before 
Lord  Redesdale,  in  Ireland  (A).  A  bill  was  filed  to  set  aside 
a  decree  of  foreclosure,  which  had  been  made  in  the  absence 
of  the  mortgagor,  in  pursuance  of  the  statute  (7  Geo.  2, 
c.  14,  Irish,) for  making  the  process  in  courts  of  equity  more 
effectual  against  mortgagors  who  abscond,  and  cannot  be 
served  therewith,  &c.,"  upon  the  ground  that  the  mortgagor 
came  within  the  eighth  section  of  the  Act,  which  saves  the 
right  of  infants,  persons  of  non-sane  memory,  &c.,  and  it 
was  merely  charged  in  the  bill  that  the  mortgagor  was  of 
a  weak  and  feeble  understanding,  approaching  almost  to 
idiotcy/'  though  it  was  proved,  by  the  evidence,  that  he  was 
incapable  of  managing  his  affairs.  Lord  Redesdale  at  first 
appeared  to  think  that,  although  the  allegation  would  not 
have  been  sufficiently  precise  to  support  the  bill  had  it  been 
demurred  to,  yet  as  it  had  not  been  objected  to  in  that  man- 
ner, and  as  the  evidence  showed  that  the  plaintiff  was  a 
person  of  extremely  weak  understanding,  he  was  warranted  in 
admitting  it.  His  Lordship  observed,  but  it  may  be  said 
that  the  bill  not  having  stated  with  sufficient  precision  the 

{h)  Dawson  v.  Dawson,  i  Atk.  i.      (k)  Cartw  v.  Johostoni  2  Sch.  & 
(i)  Routh  V.  Peach,  2  Anst.  G19.   Ltf.  280. 

I  I 
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StattogPart.    degree  of  incapacity  which  the  Act  requires,  the  fiict  of  '  non- 
'  sane  memory/  withia  the  Act,  was  not  in  iflsae  in  the  cause. 

This  is  a  point  which  has  a  little  disturbed  my  mind,  and, 
before  I  finally  decide,  I  should  like  to  consider  how  far  this 
loose  manner  of  stating,  in  bills  in  equity,  will  warrant  the 
Cdnrt  in  reoeiring  the  evidence  ofifered.  I  wish  on  many 
acGoants  that  pleadings  in  eqiuty  were  more  predse  than  diey 
are,  at  the  same  time  it  is  to  be  considered  that  they  will  nt»t 
admit  of  the  same  precision  as  pleadings  at  law.  If,  indeed, 
a  defendant  in  equity  puts  in  a  plea,  considerable  predsian  is 
required,  because  he  seeks  to  reduce  his  case  to  one  poiBt. 
If,  on  a  bill  filed,  to  carry  this  decree  into  execution  against 
the  heir,  he  had  pleaded  that  the  person  against  whom  the 
decree  was  made  was  '  a  person  of  weak  mind  and  aiittoet  an 
idiot,'  I  should  have  held  that  a  bad  plea,  as  a  plea,  although 
it  might  have  stood  for  an  answer ;  but  whether  the  same  aort 
of  exactness  is  necessary,  in  the  statement  in  a  bill  to  wUdi 
no  demurrer  is  put  in,  is  a  question  to  be  considered."  His 
Lordship,  howerer,  said  afterwards,  that  as  to  whether  the 
case  was  within  the  Act  of  Parliament,  he  rather  thouglii  he 
eodld  not  bring  it  within  it ;  and  it  is  to  be  observed,  tiiat 
t^VMigh  he  subsequently  gave  judgment  in  favour  the  filaintifTs 
Tigtit  to  set  aside  the  decree,  it  was  not  upon  the  ground  of 
the  mortgagor  having  come  within  the  saving  section  of  '^e 
Act,  but  because  the  decree  appeared  to  have  been  fraOdu- 
lently  obtained  by  taking  advantage  of  the  mortgagor's  im- 
beetiity  of  mind.  Little,  therefore,  can  be  coUected  frcmi  that 
cttle'dgainst  a  defendant's  right  to  make  the  same  objection 
for  want  of  certainty  in  the  allegation  of  the  bill,  at  the 
hearing,  that  he  might  have  done  by  demurrer. 

4.  Charge  of  Confederacy, 

Charge  of  Tiiis  part  of  the  bill  contains  a  general  charge  that  the 
Confederacy.^  defendant  "  combining  and  confederating  with  divert  persons  y 
at  present  unknown  to  the  plaintiffs  but  whose  names  when 
discovered  the  plaintiff  craves  to  be  at  liberty  to  insert  in 
his  bill,  with  apt  and  proper  matter  and  words  to  charge 
and  make  them  parties  defendants  to  the^  bill,*'  refuses  to  do 
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that  juBtico  to  the  p]ainti£f  which  he  requires  or  is  entitled  to.  ^^^p 
This  charge,  although  geaerally  introduced  in  a  hill,  is  not  ^^^^^ 
necessary  ;  and  may  be,  and  in  amicable  suits  frequently  is,  Not  usual  in 
omitted  (A).    The  practice  of  inserting  it  is  said  to  have  i^>nicable  suits, 
arisen  from  an  idea  that,  without  such  a  charge^  additional  Origiooftht 
parties  could  not  be  added  to  the  bill  by  amendment;  and  in  P"*^^^^* 
some  cases  the  tdiarge  has  been  inserted  with  the  view  to  give 
file  Court  jurisdiction (/).    But  it  is  quite  certain  that,  in 
caaea  where  the  charge  is  not  introduced,  parties  may  be 
added  by  amendment,  and  also  that  the  Coutt  has  jurisdic* 
taoiir  without  such  allegation  (m). 

lUpon  this  subject.  Lord  Redesdale  observes,  that  it  haa  Defendant 
baen^  probaUy  for  this  reason,  generally  considered  that  a 
defimdant  demurring  to  a  bill,  comprising  persons  whoae  ness; 
interests  are  so  distinct  that  they  ought  not  to  be  made 
parties  to  the  same  bill,  ought  to  answer  the  bill  so  far  as  to 
deny  the  charge  of  combination.    It  has  been  decided,  hew*  need  not  deny 
aver,  that  an  answer  to  a  charge  of  unlawful  combination 
cannot  be ■  compelled (n)  ;  and  that  a  charge  of  lawfiil  com-  combination; 
binalwn,  to  render  it  material,  ought  to  be  specific :  fer  nor  of  lawful 
where  persons  have  a  common  right,  they  may  join  together  ^"JJ^^^^nctly 
in  a  pei^ceable  manner  to  defend  that  right,  and  though  some  alleged, 
of  ihem  only  may  be  sued,  the  rest  may  contribute  to  their 
defence  at  their  common  charge  (o) ;  and  if  on  the  ground  of 
auob  a  combination  the  jurisdiction  of  a  court  of  equity  is 
attempted  to  be  sustained,  where  the  jurisdiction  is  properly 
at  cooMnon  law,  the  combination  ought  to  be  specially  diarged, 
that  it  may  appear  to  warrant  the  assumption  of  jurisdiction  > 
in  a  court  of  equity  (/?).  * 

From  whatever  cause  the  practice  of  charging  combination  Ciiar^  of  corn- 
has  arisen,  it  is  still  adhered  to,  except  in  the  case  of  a  Peer, 
who  is  never  charged  with  combining  with  others  to  deprive  Peer, 
the  plamtiff  of  his  right,  either  from  respect  to  the  peerage, 
or,  perhaps,  from  an  apprehension  that  such  a  charge  might 
be  construed  into  a  breach  of  privilege  (q). 


'Ifc)  Prac.  Hcg.  63.  (o)  ¥<Jb.  92. 

0  Loid  B«d.  12.  (p)  Lord  Red.  SI, 

m)  Cowp.  Eg.  PI.  14.  (<0  Ibid, 
[fi)  Olirer  V.  Haywood,  1  Anst.  82. 

X  1  2 


484 


Of  the  Bill: 


Chtigiiig  Part.  ^-  Charging  Part. 

^uwhi^n  formerly  the  practice,  of  pleaders  in  equity,  to^vtmte 

'     the  plamtifiTs  case  in  the  bill  very  concisely,  and  then  if  any 


matter  was  introduced  into  the  defendant's  plea  or  i 
which  made  it  necessary  for  the  plaintiff  to  put  in  ismie,  on  his 
part,  some  additional  fact  in  aroidance  of  such  new  matter,  audi 
new  fact  was  placed  upon  the  record  by  means  of  a  special 
replication.  In  order  to  avoid  the  inconvenience,  delay,  and 
unnecessary  leng^  of  pleading,  arising  from  thie  course  of 
for  what  purpose  proceeding,  the  practice  now  in  use  has  been  introduced,  and 
wherever  the  plaintiff  is  aware,  at  the  time  of  filing  his  bill,  of 
any  defence  which  may  be  made  to  it,  and  has  any  matter  to 
allege  which  may  avoid  the  effect  of  such  defence,  the  conne 
now  IB  to  insert,  after  the  general  charge  of  confederacy,  an 
allegation  that  the  defendants  pretend,  or  set  up  such  and  soeli 
^allegations  by  way  of  defence,  and  then  to  aver  the  matter  used 
id  avoid  it  in  the  form  of  charge.  This  is  commonly  called  the 
charging  part  of  the  bill,  and  its  introduction  into  practice  baa, 
in  all  probability,  led  to  the  discontinuance  of  special  replica- 
tions, by  enabling  the  plaintiff  to  state  his  case,  and  to  bring 
forward  the  matter  to  be  alleged  in  reply  to  the  defence  at 
the  same  time,  and  that  without  making  any  admission,  on 
the  part  of  the  plaintiff,  of  the  truth  of  the  defendant's  case. 
Thus  if  a  bill  be  filed,  on  any  equitable  ground,  by  an  heir  who 
'  apprehends  his  ancestor  has  made  a  will,  he  may  state  bis 
title  as  heir,  and  alleging  the  will  by  way  of  pretence  <m  the 
part  of  the  defendants  claiming  under  it,  make  it  a  part  of 

The  plaintiffs  'Jj^  without  admitting  it.  It  is  to  be  observed,  however, 
equity  must  not  . .  ®  ,  '  * 

appear  in  this     that  in  such  case  some  clear  equitable  ground,  for  the  inter- 
part  only.         ference  of  the  Court  on  behalf  of  the  plaintiff,  must  appear  in 
the  stating  part  of  the  bill,  and  that  if  the  equity  appears  only 
in  the  charging  part  the  bill  will  be  liable  to  demurrer  (r). 
May  be  omitted.  ^^^^  j^f^^  stated  (*)  that  the  charging  part  of  a 

bill  miay  be,  and  frequently  is,  omitted ;  to  which  it  may  be 
added  that,  in  Partridge  v.  Haycraft  {t)y  Lord  Eldon  said 


(r)  Flint  v.  Field.  2  Anst.  543.    (i)  Supra,  462.     (t)  11  Ve».  675. 
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that  **  Lord  Kcnyon  never  would  put  in  the  charging  part,  Charging  ParL 
which  does  little  more  than  unfold  and  enlarge  the  •  state- 
ment and  certainly,  where  such  is  the  only  ohject  for  its 
introduction,  it  may  be  very  properly  omitted.  I^.manj 
caaes,  however,  its  introduction  is  hig^y  benefictfj,  poi  on)y 
for  the  purpose  of  introducing  matter  which  woiild  ^orm^rlj 
have  been  the  subject  of  a  special  replication,  but  as  a  fqw- 
dation  for  interrogatories  which  may  lead  to  a  discovery  of 
the  defendant  s  case(Of  and  likewise  of  affording  grounds  for 
collateral  inquiries  and  directions  in  the  decree  which  may 
not  necessarily  arise  out  of  the  case  as  mainly  insisted  upon 
in  the  bill,  but  which,  in  the  event  of  partial  success,  either 
on  the  part  of  the  plaintiff  or  defendant,  may  become  neces- 
sary, but  which  without  some  allegation  or  chai^ge  to  .war^^lt 
them  in  the  pleadings  could  not  be  introduced  («)•  . 

U  is  to  be  observed  that  a  charge  in  the  bill,  that  the  de-  Allegation  of  t 

fendaal  pretends  that  a  certain  fact  has  taken  place,  suffi-  Pfeteoce  suffi- 

1  ,      n  11        ,  1  ..1  ,    1  ,  ■      cient  to  put  th« 

Giently  pats  that  £BM;t  m  issue ;  and  that  where  a  bill  h^a  been  matter  in  issue. 

filed  by  one  of  five  residuary  legatees  for  an  account  of  tl|e 

estate  of  a  testator,  and  for  payment  of  her  fifth  part,  alleging 

that  one  of  the  defendants  pretended  that  the  plaintiff's  share 

of  a  certain  bequest  of  stock  was  lapsed,  and  a  decree  had  been 

pronounced,  reserving  that  share  to  the  defendant  when  she 

should  come  of  age ;  upon  a  second  bill  being  filed  by  t^e 

same  plaintiff  and  her  husband  for  the  above  legacy,  the,  former 

decree,  signed  and  enrolled,  was  pleaded  in  bar ;  and  it  vfkB 

held  by  Lord  Hardwicke,  that  the  allegationin,  the  original  bill, 

of  the  pretence  that  the  legacy  was  lapsed,  was  sufficient  to 

pat  the  point  in  issue  in  that  cause,  and  that  the  plaintiff  was 

as  much  bound  by  the  decree  against  h^r  as  if  there  had  been 

a  specific  declaration  upon  the  point  that  she  was  not  e^- 

titled(«). 

6.  4verment  of  Jurisdiction,  ' 

The  sixth  part  of  the  bill  is  intended  to  give  jurisdiction  ATennent  of 
over  the  suit,  to  the  Court,  by  a  general  averment  that  the  J'^'cUon. 

(t)  Loid  Red.  85.  (x)  Gregory  v.  Molesworth,  8  Atk. 

(tt)  Uolloway  V.  Millard,  1  Mad.  G26. 
414. 
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Oftht  mili 


AveraWAt  of 


a^ts  coinplaiflM  of  are  cotttrary  tb  e^rty,  KoA  lend  to  Uie 
iQjdry  of  the  plaintiffi^,  i^nd  that  ihe^  \Av^  noi^ed*f;  or  not 
a^' ic<Hnplc«#  remedy,  withotit  th^?  atontaiiee  of  -a  Coiirt  'ef 
Equity <^).  It  be  obaerved,  Itaw^^,  ttM  thk^avbittMt 
aMe  ^11  not  grre  the  <3ourt  jui^isdlctioii, '  "unka^  a  iftaae^ie 
6bd#ii,  in  the  bill,  from  ^k4i  it  is  a]|(p^i^lit  'that  tha  jdrfv- 
dictidn'  'properly  helongps  to  it  {z\  The  Milssiod  of '«lite>€l«xM, 
therelbrey  wiH  not  render  the  bill  defective.         '  • 


InU^rrogatiog 
Part. 

*  V  ' 

Framed  for  the 
purpose  of 
eliciting  an 
answer  upoQ 
oath. 


Id  what  cases 
oath  dispensed 
with. 


 of  corpo- 
ration aggregate 
under  common 
seal. 


—  of  a  peer. 


i.  Interrogating  Part •  *  ^ 

The  l^n  hating  shown  the  title,  of  the  pentons^oMplamtttf , 
to^  relief,  and  that  the  Court  has  the  proper  jurisdietkita  far 
the  pdrpose,  in  the  serenth  place,  prays  thart  the*  -partiee 
<K>mplained  of  may  answer  all  the  matters  coatakied  id  the 
Ibrtner  part  of  the  bill,  not  only  according*  f0  th^  pbalttve 
kiiowledge  of  the  facts  stated,  but  also  accm^ing  to  their 
Mtfiembrance,  the  information  they  may  have  received^  lUid 
tiife  belief  they  are  enabled  to  form  on  the  subject  (ii).  ' 

This  Miswer,  in  the  case  of  ordinary  persons,  is  rsqmroi  by 
the  bill  to  be  upon  oath,  although  the  plaintiff  may  aftemaMte, 
if  he  thinks  proper,  dispense  with  this  ceremony,  by  consentiffig 
to,  or  applying  for,  an  order  to  that  effect  (A).    The  answer  of 

corporation  aggregate  is  required  to  be  under  their  common 
0eal ;  and  where  a  defendant  is  entitled  to  privilege  of  peeriige, 
the  answer  is  required  upon  the  honour  of  the  defendant  only, 
and  the  oath  is  dispensed  with(c).  This  privilege  of  the 
peera^,  as  well  as  all  others,  except  that  of  sitting  in  the 
House  of  Lords,  extends  to  all  Irish  and  Scotch  peers,  mil^ 
they  have  waived  their  privileges  by  accepting  seats  in  the 
House  of  Commons  («^). 


(y)  Lord  Red. 
(k5  Ibid. 


35. 


(«)  Ibid.  S7. 
(*>  Ibid.  9,  10. 

(c)  tbid. 

(d)  Robinson  v.  Lord  Rokcby,  8 
Ves.  601.  The  privilege  of  peerage, 
which  entitles  a  peer  to  answer  upon 
his  attestation  of  honour  inslcaa  ol 
his  oath,  does  not  appear  to  be  of 
very  ancient  standing,  and  is  traced 


no  higher  than  the  16th  of  Elizabeth* 
Gilb.  For.  Rom.  48,  and  it  does  not 
appear  to  have  been  established  till 
a  much  later  period,  for  it  was  cod- 
teated  and  reAis^  by  Lord  Chan- 
cellor Egcrton.  (Treat  on  Star  diam- 
ber,  p.  3,  s.  10 ;  tide  2  Coll.  Jar. 
168 ;  Toth.  10. 1 1 ),  who  said  that  the 
honour  of  a  peer  did  not  bind  his 
conscience  any  more  than  if  he  should 
be  permiticd  to  give  evidence  to  a 
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Aa  th^  principal        of     amwrer^  upon  ^ .  oiith  of  the  Intenogating 

d0f(9ndaaft».M  .^wpply  pj^f  c^,<thQ,roat4em  P<H)e%|(iry,.t9  jwp-  ,  £^  . 

poit.tfad  c^aeiof  tb?.  plaiatifib,         t^re£>i^  j^omd.^S  tlu»  Object  of  tbe 

d#6nd«i>UL.0it2Mr  t<».iMii»ili  or.  d«^y  ^1.  tb«  ^ta  se^  fonll  to  *'**«^^"«»- 

lke»jbUly.  ^tk^  .  th^ix^  attending  i^ircwHst^aceai  «Qr  .to  4^ 

hMripg.any^kuQwkd^  or  io/ojmation  on  tbo  B^k9e||t, /^t  ailjr 

nicoU«clifn,.9f  it,  .«Bd  also  to  declare  tbemaelFea  ^n^le  to 

form  any  belief  concerniag  il.    But  aa  experience  hc^  pr^ed 

that  the  substance  of  the  matters  stated  and  charged  in  a  bill 

may  frequently  be  evaded  by  answering  according  to  the 

letter  only,  it  has  become  a  practice  to  add,  to  the  general 

req¥ioityi»  that  the  defendants  should  answes  the  contend  of 

theiihiUy  a  repetition,  by  way  of  interrogatcMy,  of  the .  piaAters 

iiio(it.iesMiKtial  to  be  answered;  adding  to  the  inqi^j  after 

^iicbifaot^  w  inquiry  of  the  several  drcumst^oes  w]m^ 

JbOiWUif^ndAnt  upoail,  and  the  variations  to  which  nnytte 

Milieciy  .wifth  a  view  to  prevent  evasion,  and  compel  a  ftiU 

answer  (cQ^    Tfais  is  commonly  termed  the  interregi^ting  Mustbe  founded 

part  of  the  bill;  and  as  it  is  used  only  to  compel  a  f«ll  upon  the  fiMrmcr 
,  .     ,  .      ,    \.  ^  T     part  of  the  bill ; 

aniwer.  to  the  matters  contained  m  the  former  part  of' the 

faftU,  at  must  be  founded  on  those  matters.    Therefore^  if 
ibeiiB  is  nothing  in  the  prior  part  of  the  bill  to  warrant  an 
intenrogatpry,  the  defendant  is  not  compellable  ^  answer 
it(e).;  a  practice  necessary  for  the  preservation  of  fiwrm  .^nd 
order  ia  the  pleadings,  and  particularly  to  keep  the  answer 
to  the  matters  put  in  issue  by  the  bill(/).    But  a  variety,  of  many  questions 
questions  may  be  founded  on  a  single  charge,  if  they  ai«  a  sfngfe'chtrge'* 
relevant  to  it.    Thus,  if  a  bill  is  filed  against  an  execHtoir  for  or  alUgat  on^ 
aa  account  of  the  personal  estate  of  his  testator,  upon  the 
Mngle  charge  that  be  has  proved  the  will  may  be  founds 
every  inquiry  which  may  be  necessary  to  ascertain  the  aniount 
of  the  estate,  its  value,  the  disposition  made  of  it,  the  situa- 
tion of  any  part  remaining  undisposed  of,  the  debts  of  the 

jury  at  law,  upon  honour*  where,  if  upper  house  of  Parliament,  and  the 

tbe  jury  found  contrary  to  the  evi-  vviilows  and  dowagers  of  the  lem- 

deace,  no  attaint  would  lie  agaiott  poral  lords,  should  answer  upon 

them.    But  this  privilege  has  been  honuur  only.   Cowp.  Eq.  PL  15. 

sinee  fully  established  by  an  order  (d)  Lord  Red.  36. 

of  the  House  of  Lords  in  IWO,  by  (c)  Ibid,  vid€  etiam,  Attorncy-ge- 

which  it  was  ordered  that  the  nobility  neral     Wburwood,  1  Ves.  534-588. 

of  this  kingdom,  and  lords  of  the  ( /  )  Lord  Red  £7. 
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lotcrmgatiDg  ttstaior, -and  any  oUier  circamBtaace .  leading  to  the  account 
.  ^  .  rtqmndCp).  Thia  ruk  m  stated  and  acknowledged  bj  Lard 
Ektnn,  In  Faulder  r.  Stuartih),  where  a  defendaai  dedmd, 
l^r'faia  adBwer,  aetttng  forth  the  partkmlani  af  a  certain  emk* 
sidaratitaiy  -which^  it  waa  alleged  in  the  bill,  the  defendant 
pretended  wae  paid  by  him  for  the  purchase  of  a  share  in  a 
neirspaper,  which  was  the  subject  of  the  litigation.  Uia  bwd* 
ship,  upon  exceptions  to  the  Master's  report  c^poo  the  saf* 
fioieacy  of  the  answer  being  arigued  before  him,  said,  It  all 
depends  upon  this,  whether  there  is  such  a  charge  in  dia 
bill  as  to  the  payment  of  the  consideration  as  entitles  the 
plaintiff  to  an  answer,  not  only  whether  it  was  pai^  b«t  aa 
to  adl  the  circumstances,  when,  where,  &c.  I  hsYe  alwaya 
considered  that  a  general  charge  enabled  you  to  put  all 
questions  upon  it  that  are  material  to  make  out  whether  it 
was  paid ;  and  it  is  not  necessary  to  load  the  bill  by  addiag 
to  the  general  charge  that  it  was  not  paid,  that  so  it  would 
appear  if  the  defendant  would  set  forth  when,  where,  Sec. 
The  old  rule  was,  that,  making  that  substantive  charge,  yon 
may  in  the  latter  part  of  the  bill  ask  all  questions  that  go  to 
prove  or  disprove  the  truth  of  the  fact  so  stated  "(t). 
but  must  be  It  is  to  be  observed,  however,  that  the  interrogatories  osBst 

charge  or  alle-  cases  be  confined  to  the  substantive  charge  or  allega- 

gation.  tion,  and  that  the  plaintiff  cannot  extend  his  interrogatoiies 

in  such  a  manner  as  to  compel  a  discovery  of  a  distinct 
matter  not  included  in  the  allegation  or  charge ;  and  there- 
fore, where  a  bill  prayed  a  discovery  in  aid  of  an  action  at  law 
under  the  Stock  Jobbing  Act  (A),  as  to  an  advance,  by  plaintiff 
to  the  defendant,  of  a  sum  of  money  without  legal  conaidera^ 
tion,  which,  it  was  alleged  in  the  bill,  was  advanced  as  the 
premium  for  liberty  to  put  upon,  detain  or  refuse  stock," 
or  in  consideration  of  certain  contracts  relating  to  stock  which 
are  void  under  that  Act,  and  the  defendant  denied  by  his 
answer  that  the  plaintiff  did  advance  or  pay  to  the  defendant 
the  sum  mentioned,  or  any  other  sum  as  the  premium^  &c. 
(as  charged  in  the  bill,)  to  which  answer  an  exception  was 
taken  because  the  defendant  had  not  negatived  the  receipt  of 

(g)  Lord  Red.  37.  (i)  Ibid. 

(fc)  II  Ves.  296.  {k)  7  Geo.  2,  c.  8. 
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the  money  in  every  way  whidh  Imd  be«ii'  iBH^jebtad  inf  the  Inienogating 

intorrogtitory,  Lord  Eldon  o^rthled  ttk*^  ONdc^tioi^ .  WoiniNr 

the  hrterrogntory  pdinted  at  a  eascf  within  the  ^h  ki«i  etgMU 

BMtioM  of  the  Act,  In  respect  of  #hlch  ti6' Ml  lof^ilicOV^iy 

wa«  gi^en  by  th^  Act,  wherane  the  'flill«gatlotti^4Q  >tfa^  iMll 

related  to-eaee*  within  the  iirftt  eck^tiori  of  th^'Aof/^iit  ¥e*p^ 

of  wfatdl'a  right  to  file  a  bill  of  disco veiy  'v^%tv#liq%9<^th^^ 

sebond  a^ctioii<m). '  n-..i!f  u.M- 

'  Itinay  be  noticed  here  that,  in  Attomey-OeMrdl^i  Who¥^  If  interrogato- 
ie«WOpt),  where  intenrogatorieg  in  a  bill  were  dtreoM  ^W  °<>*''»"n<*«d 
pa^<Mkrfticts  which  were  not  charged  in  the  prededidg  part/  ilfthe  biXare 
and  liie  die£»odant,  though  not  bound  to  answer  them;  lid  ^io,  •  &08v<^ered,  the 
and  the  answer  was  replied  to;  Lord  Hardwicke  held  lilSat' ^,1^.'"^^''' 
the  informality  in  the  manner  of  charging  was  suppH^  by 
the  aabwer,  and  that  the  facts  were  properly  put  in'iclfjw^ 
**  Ibr'a  matter  may  be  put  in  issue  by  the  answer  as  w^l^Mf' 
by  tlie  bill,  and,  if  replied  to,  either  party  may  examiile  to 
it».  "  ' 

.  .  ■  .:.  -ij 

8.  The  Prayer  for  Relief. 

Prayer  for 

The  prayer  for  relief  is  generally  divided  into  two  parts.  Relief. 
vi«.  the  prayer  for  specific  relief,  and  the  prayer  for  geneiraif  Twofold; 

prayer  for 

Although  there  is  no  doubt  but  that  a  mere  prayer  for  special  relief, 
general  relief  would,  in  most  cases,  be  sufiicient  to  enable  the 
plaintiff  to  obtain  such  a  decree  as  his  case  entitles  him  to(|9), 
yet  it  is  the  usual  and  most  convenient  practice  to  precede' 
the  request  for  relief,  generally,  by  a  statement  of  the  specific 
nature  of  the  decree  which  the  plaintiff  considers  himself 
entitled  to  under  the  circumstances  of  his  case.  Deficiency  in 

This  part  of  the  bill,  therefore,  should  contain  an  accurate       ^  supplied 
specification  of  the  matters  to  be  decreed ;  and,  in  complicated  JJ,"  gcncS^ 
cases,  the  framing  of  it  requires  great  care  and  attention ;  ^lief 
for,  although  where  the  prayer  does  not  extend  to  embrace 

(m)  Bullock  V.  Richardson,  11      (p)  Cook  v.  Martjn.  2  Atk.  8; 

Ves.  878.  Grimes  v.  French,  ibid.  141 ;  Par- 

(n)  1  Ves.  534.  tridge  v.  Haycraft,  11  Ves.  670- 

(o)  Ibid.  538.  574. 
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Of  the  Dill  : 


Pray«  for  all  the  relief  to  which  the  plaiutitf  may  ^t  the  hearing  show  a 

Rdicf.  i3ght,  the  deficient  relief  may  be  supplied  u^der  th^  geneial 

but  «aoh  relief  pr^yer^  y«t  such  relief  must  be  coDsistent  with,  thai  spefir 

sUtOTtwiuT"  ^^Jy  P^^y^*  as  well  as  with  the  case  madis  by  ti^Q  biU,,ior 

relief  specifically  the;  Court  will  not  suffer  a  defendant  to  be  ta)^e«  bj  aoTr 


nwdeb"wi?***  peraut  a  plaintiff  to  neglect  and  pass  ov^  the 

prayer  he  has  made,  and  take  another  decree,  even  though  k 
be  according  to  the  case  made  by  his  bill.  Thiarefare,  in 
Soden  v.  Soden  {q),  where  a  bill  was  filed  against  a  womfaa  to 
DedarttiaiithAt  compel  her  to  elect  between  the  provision  made  for  her  by  a 
ele^Sr^t"*  will,  and  that  to  which  she  was  entitled  under  a  aettlement, 
granted,  under  and  the  case  made  by  the  bill  was  solely  calculated  to,  call 
mTy  eiwu^  ^  ^  ^^^^  *  declaration  that  she 

had  elected,  so  as  to  conclude  her,  could  not  be  maintainied 
under  the  prayer  for  general  relief,  being  inconsistent  both  with 
the  case  made  by  the  bill,  and  with  the  specific  prayer  t]iat 
Decree  of  fore-    ^®  should  make  her  election.    And  so  where  a  bill  (r)  was 

closure  not       filed  by  a  person  in  the  character  of  mortgagee,  praying  a 

granted  under  a      ,        ,  i, 

prayer  for  sale.  under  a  trust,  to  which  it  appeared  he  was  not  entitled, 

the  Court  would  not  permit  him,  under  the  general  prayer,  to 
take  a  decree  that  the  defendant  might  redeem  or  be  fore- 
closed, although  it  was  the  relief  to  which  properly  belonged 

  ^        to  his  case.    And  in  like  manner,  where  a  bill  was  brought 

cree  for  the  land  for  an  annuity  or  rent«charge  under  a  will,  and  the  counsel 
fo"r1l^  LSmfty.  plaintiff  prayed  at  the  bar  that  they  might  drop  the 

demand  for  the  annuity  and  insist  upon  the  land  itself,  Lord 
Hardwicke  denied  it,  because  it  came  within  the  rule  before 
Account  of  down(fi).    Upon  the  same  principle,  where  a  vendor  filed 

rents  and  profits  a  bill  for  a  specific  performance  against  a  purchaser,  who  had 
under  a  prayer  possession,  under  the  contract,  for  several  years,  but 

for  specific  per-   failed  in  establishing  his  right  in  consequence  of  a  defect  in 
vendon^*^^       his  title,  the  Court  refused,  under  the  prayer  for  general 
relief,  to  direct  an  account  of  the  rents  and  profits  against 
the  purchaser,  although  he  had  stated  by  his  answer  that  he 
was  willing  to  pay  a  fair  rent(f).    And  so  where  a  bill  was 

(a)  Cited  by  Lord  Eldon  in  Hicrn  (t)  Grimes  v.  French,   ^  Atk. 

V.  Mill,  13  Ves.  110.  141. 

(r)  Talk  v.  Lord  Clinton,  12  Ves.  (t)  Williams  t.  Shaw,  3  Russ. 

48;  vide  etiam  Jones  r.  Jones,  3  Atk.  17H.  n. 
110. 
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filed  for  the  spcdfic  perfbrmfince  bf  a  writttn  agreefment,  and     Prayer  for 
paml  evidence  was  read  to  prove  a  variation  from  it,  the  bill       Hehef.  ^ 


was'dismiBsed  With  costs,  the  plaintiff  not  being  allowed  to  Specific  per- 
rMok  to  the' subtftantial  agreement  proved  on  the  part  of  the  [^^||^t**^^ 
deftndanft(tt).    But  though  in  general  a  plaintiff  dan  only  decreed  where 
oblaifi  the  decree  he  seeks  by  his  blJ),  the  case  of  a  plaintiff  ^o'^ij'f™^" 
in  a  imit  fbr  tithes  is  different ;  for  there,  though  a  plaintiff  but  io  suiu  for 
may  fti!  in  establishhig  his  right  to  tithes  in  kind,  he  may  ^^j^jj^^ 
yet  bfar^'  a  decree  for  a  modus  admitted  by  the  defendant's  decree^for  a 
an«wer(jf).  b^eSu^ 
The  riile,  with  regard  to  the  nature  of  the  relief  which  a  p^ain^ffmay 
plaintiff  thay  have  under  the  prayer  for  general  relief,  Was  hare  relief 
laid  down  by  Lord  Eldon,  in  Hiem  v.  Mtlliy).    His  Lordship  ""f^^'^^^he'^ 
there  said,  that    as  to  this  point  the  rule  is,  that  if  the  bill  the  facts  which 
contains  charges,  putting  facts  in  issue  that  are  material,  the  are'put^*n  iMwL 
plaintiff  is  entitled  to  the  relief  which  these  facts  Will  sustain 
nnder  the  general  prayer,  but  he  cannot  desert  specific  relief 
prajred,  and  under  the  general  prayer  ask  relief  of  another 
description,  unless  the  facts  and  circumstances  charged  by 
the  bill  will,  consistently  with  the  rules  of  the  Court,  maintain 
that  relief. In  that  case  a  bill  had  been  filed  by  an  equitable 
mortgagee  against  the  mortgagor,  and  a  person  who  had  pur- 
chased from  him  with  notice  of  the  incumbrance,  and  it  prayed 
an  account,  and  in  default  of  payment  a  conveyance  of  the 
estate ;  and  although  it  charged  the  purchaser  with  notice,  &c. 
it  did  not  pray  any  specific  relief  against  him  individually.  Lord 
Eldon,  however,  thought  that  the  relief  asked  against  him  at 
the  hearing  was  consistent  with  the  case  made  by  the  bill,  and 
accordingly  decreed  an  account  to  be  taken  of  what  was  due 
to  the  plaintiff  by  the  mortgagor,  to  be  paid  by  the  purchaser, 
who  was  to  have  his  election  to  pay  the  money  and  keep  the 


(tt)  Legal  ©.  Miller,  2  Ves.  299, 
%tidM  <tiaM ;  Mortimer  9.  Orchanl«  2 
Ves.  Juo.  243 ;  L.cgh  v.  Havei-ficld, 
6  Ves.  452.  But  although  in  such 
a  case  the  plaintiflf  cannot  have  a 
decree  for  a  different  agreement  from 
that  set  up  by  his  bill,  the  defendant 
may  have  a  decree  on  the  agreement 
such  as  he  has  proved  it  to  be. 
Fife  I'.  CUyton,  13  Ves.  ."ilO.  The 


old  course  required  a  cross-bill,  but 
the  practice  now  is  to  decree  a  apo* 

ciiic  performance  at  the  instance  of 
the  diefendant,  upon  the  offer  by  the 
plainti£f  in  his  bill  to  perform  the 
agreement  specifically  on  his  part. 
Ibid,  vide  etiam,  Gwynn  r.  liCth- 
biidge,  1 1  Ves.  .58.5. 

(r)  Carl  r.  Hall.  I  Ves.  8. 

(»/U3  Ves.  119. 


0/ 1\<  Bdl: 


fioi  ^^os*  vro  tFC«^«<s.  sLL-««Btr       umbr  oat  iif  tkM 
actHf  u  the  t7«p!».  aarf  pgAtyig  zvbe/ 

tfadtf  dxy  had  bodi  amd  n  tbe  trBt».  the 
(Sir  L.  ShsdwtE.f  nade  a  decree  Mwt  tka  tM, 

IC  i#  t»  be  chmtrred  that,  ia  Mcr  to  catitle  a 

^iaiiiiwtr  —lierttie  general  prarw,  dtfgg— t  from  that 

tkpw  adMB     prsTM,  fbe  aII<^flraCKM»  relied  opoo  — n  noc  oalr  iw  aackaa 

lAri  a  ^mwad  for  the  relief  mighty  bat  ther  antt  kn« 

been  ntrodoced  iDto  the  bill  far  the  prpoacof  whawmfm  cIhb 

IV  lelief.  and  not  for  the  meie  purpaee  of  canobondB^  thn 

piMtiysrigbt  to  the  opecific  relief  prayed^  otheiniic  the  Cowrt 

voidd  take  the  deiendant  by  sarptiie.  vhirh  ia  tamUaty  la  km 

priaciplea;  tberefofe,  where  a  Tender  filed  a  bill  i 

pcffenuance,  bat,  oaring  to  his  not  being  able  to  ] 

title  to  some  part  of  the  propertr.  vas  snable  to  obtain  m 

deaee  for  that  pnrpose,  it  was  held  that  he  coold  not,  nnder 

the  prajer  for  general  relief,  obtain  an  inqnirj  into  the 

Bumagement  of  the  propertj  doriiig  the  time  it  via  in  dm 

fvndee's  possession,  although  the  Inll  did  contain  chaigea  of 

wiisiiianagemeDt ,  which,  howerer*  had  been  intiodnced,  not 

with  the  fiew  to  obtain  compensation,  bat  to  establish  the  £ael 

of  acceptation  of  title  bj  the  detendant(o>. 

Fnmdiilcot  re-       The  principle  open  which  the  Coorts  act,  ondor  tbeae  cir- 

IcMe  orderni  u>  cvflMtances,  receires  considerable  illnstiation  from  whnt  ftSk 
be  deliirercd  np 

OD  praw  for  s  htm  Lord  Redesdale,  in  Roche  r.  Margell(b).  The  bill  In 
goMBraJaecooau  stated  rarioos  dealings  between  the  plaintiff  nnd  de» 

fendant,  imputing  fraud  and  unfair  dealing,  and  Taitooa  oao- 
rioos  charges,  orercharges  and  mistakes  in  accounts  deliTered, 
and  prayed  a  discorery  of  the  sereral  transactions,  and  n 
general  account,  and  also  general  relief ;  to  this  bill  the  de- 
fendant pleaded  a  release  made  by  the  {^aintiff,  and  a  questioo 
arooe,  whether,  if  the  release  appeared  to  be  founded  on  a 
Ticioas  consideration,  and  was  in  itself  void,  the  Court  could 
set  it  aside,  there  being  no  specific  prayer  for  that  purpose ; 

(»)  6  Sim.  281.  (fc)  2  Sch.  &  Lef.  721. 

(a)  Steveos  t.Guppr,  3  Russ.  171. 
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and  Lord  Redesdale,  in  delirering  hia  opinion  in  th^  House  .of  Prayer  for 
Lords  upon  the  point,  expressed  himself  as  follows:  It  .has  .  ^ 
been  objected  that  tfaa  bill  does  not  state  the  release,  and  pray 
that  it  may  be  set  aside.  It  seems  doubt^l  whether  .the  re- 
lease has  been  put  in  issue  by  the  bill ; .  but  whether  it  ,is  so.  or 
Dot^  if  the  release  appears  to  be  founded  on  a  vicious  x)on^ider- 
ation,  It  is  in  itself  void^  and  the  Court  need  not  set  it  audis 
but  macy  aot  as  if  it  did  not  exist.  The  bill  pfays.  the  general 
mc3eoiint,  and  all  Abe  relief  necessary  for  the  puiposa.pf  obtain^ 
ing  that  account.  This  prayer  is  sufficient.  It  never,  was  .  i..- ;  ^ 
thongfat  of  that  a  bill  for  an  account  of  fraudulent  dealings 
■rast  specially  prey  that  every  bond,  every  instruflaent  takeaby 
the  defendant  without  sufficient  consideration,  should  boi  set 
aside;  The  prayer  for  general  relief  is  sufficient  for  the  piufpes^ ; 
«Bd  iipen  that  prayer  the  Court  may  give  every  relief  consistcmt 
with  the  case  made  by  the  bill,  and  continually  does  g^ve.rer 
lief  in  no  manner  specifically  prayed  by  the  hill,  and  sought 
for  only  by  the  prayer  for  general  relief.'" 

In  Durantv.  Durant{c)y  the  Court  appears  to  httve  geoe  Specific  per- 
to  a  much  greater  extent,  in  granting  relief  under  the  gsneral  ^J^^e wticles 
prayer  different  from  that  specifically  prayed,  than  iaany  of  decreed  on  bill 
the  other  cases  where  the  point  has  occurred.    In  that  case,  J^j^^^J^t,* 
articles  had  been  entered  into,  whereby  the  lady's  father  had 
agreed  to  settle  5,000  /.  on  the  lady  for  her  life,  to  go  after  her 
death  equally  among  the  children  of  the  marriage.  Some 
time  afiler  the  marriage  a  settlement  was  prepared,  by  which, 
instead  of  pursuing  the  articles,  the  5,000/.  was  so  settled 
that  the  lady  had  no  interest  therein  whatever,  and  the  chil^ 
dren  took  it  only  on  the  contingency  of  their  auriving  at  the 
age  of  twenty «>one.    The  settlement  was  prepared  when  ,  the 
husbudd  was  very  ill,  and  he  died  widiout  executing  it ;  and 
there  being  but  one  child  of  the  marriage  (who  was  a  daugh- 
ter), the  mother  and  daughter  brought  the  bill  to  carry  the 
settlement  into  execution ;  but  it  was  so  manifestly  against 
the  justice  of  the  case,  that  a  settlement  should  be  carried 
into  execution  which  varied  so  materially  firom  the  articles, 
that  the  Court,  although  it  finr  some  time  doubted  whether,  as 


(c)  1  Coi,  58. 
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Pnjm  for 


Intereitoo  a 
balaiice  not 
deeieed  niider 
gvnenl  rriief. 


Ezamination 
de  bene  e$$e 
not  permitted 
ttmler  a  prayer 
for  a  commis- 
sioo. 


In  some  cases 
the  Court  will 
allow  the  cause 
to  stand  over, 
with  liberty  to 
amend  the 
prayer. 


the  modicr  and  daughter  had  joined  in  the  nit  to  their  awn 
prejudice,  it  coold  decree  the  artieles  to  be  earned  into  eonoiH 
tioD,  in  direct  contradiction  to  die  mpea&c  pnjer  of  the  Ul, 
ttitimateiy  decreed  the  artieies  to  he  carried  into  mm  niwm 
It  appean,  howerer,  upon  reference  to  the  Ri^iatorVhook(itf), 
that  there  were  a  great  many  peculiar  ctrcmnBtanoes  in  the 
case,  and  that  it  was  ohriooalj  for  the  inteteet  of  all  parties 
interested  under  the  articles,  some  of  whom  weve  infimtSy  that 
a  proper  constniction  shooki  he  put  upon  them. 

It  is  to  be  obserred  that  a  Coort  will  not  in  general  dearae 
interest  opon  a  balance,  unless  where  it  is  specificallj  ashwd 
£oT  by  the  bill(e).  Where,  howcTer,  from  peculiar  cifem- 
stances,  interest  was  not  properly  due  at  the  time  the  bill  was 
filed,  and  a  right  to  interest  has  snbsetpiently  accrued,  -the 
Court  has,  upon  fVirUier  directions,  directed  interest  to  be 
computed,  although  there  was  no  prayer  to  that  eStct  in  the 
bill.  Thus,  in  Turner  y.  Turner  (f)^  interest  was,  by  onlar 
on  further  directions,  directed  to  be  computed  upon  the  balance 
in  executors'  hands,  although  not  prayed  by  the  bill,  because 
at  the  time  the  bill  was  filed  there  did  not  appear  to  hste 
been  any  money  in  their  hands,  and  the  bill  could  not  adv^ert 
to  those  circumstances  which  arose  subsequently. 

Upon  the  principle,  that  the  Court  will  not  grantadiSerait 
relief  from  that  prayed  by  the  bill,  it  was  held  by  Sir  J.  Leach, 
V.  C,  that  where  a  bill  merely  prayed  a  commission  to  exa- 
mine witnesses  abroad  in  aid  of  an  action  at  law,  the  Co«rt 
could  not  grant  a  motion,  that  the  plaintiff  might  be  at  liberty 
to  examine  one  of  the  witnesses,  who  had  come  to  this  country 
and  was  about  to  go  away  again,  de  bene  me,  but  said  timt 
the  bill  might  be  amended  for  that  porpose  (jjr). 

But  although  the  Court  will  not  under  the  general  prayer 
grant  a  different  relief  from  that  prayed  by  the  bill,  yet  when 
it  appears  that  the  plaintiff  is  entitled  to  relief,  although  it 
be  different  from  that  which  he  has  spedfically  prayed,  it 
will  sometimes  allow  the  cause  to  stand  orer,  with  hberty  to 
the  plaintiff  to  amend  his  bill.   This  point  was  decided  by 


(d)  Reg.  Lib.  1783.  A.  192. 
(«)  Weymouth  v.  Boyer,  I  Ves.  J. 
416. 


(/)  1  Jac.  &  W.  4S. 

Ig)  Atkins  V,  Palmer,  6  Mad.  19. 
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Lord  RosslTn,  in  Beaumont     Boultbee  (A),  in  whieh  cMe  it     Pny^  for 
appears  that,  after  publication  had  been  passed,  the  relief       B^iitf*  ^ 
prayed  for  specifically  was  thought  not  to  be  that  to  which  the 
pJaintifiF  was  entitled.    He  therefore  applied  for  liberty  to 
aneild,  by  adding  an  additional  prayer  for  relief,  which  was 
resisted  upon  the  ground  that  the  answer  put  in  was  applicable 
to  the  q>ecific  relief  already  prayed ;  but,  after  muoh  discus- 
sion. Lord  Roeslyn  determined  that  it  was  competent  to  the 
plaintiff  to  amend,  by  adding  the  additional  prayer.    In  Palk  Where  the 
V.  Lard  Clinton  (i),  above  referred  to,  it  appeared  at  the  hear- 
ing  that  the  plaintiff  was  not  entitled  to  the  specific  relief  trodttctieo  of  a 
prayed  for,  and  that,  in  order  to  enable  the  Court  to  grant  party, 
the  relief  upon  the  case  made  by  his  bill,  which  might,  properly, 
be  glTen,  vis.  a  foreclosure  of  the  mortg^age,  it  would  be  neces* 
aary  to  bring  an  additional  party  before  the  Court ;  an  order 
was  made  that  the  plaintiff  should  be  at  liberty  to  amend  his 
bill  by  adding  parties,  and  praying  such  relief  as  he  might  be 
advised. 

The  instances,  however,  in  which  this  will  be  done  are  con*  Where  it  ap- 
fined  to  those  where  it  appears,  from  the  case  made  by  the  ^{[^hat  the 
bill,  that  the  plaintiff  is  entitled  to  relief,  although  different  plaintiflTisenti. 

from  that  sought  by  the  specific  prayer ;  where  the  object  of  Jl*^  ^  ^}}^' 
-  J         J       .  •    .        I  .     .„         though  differeat 

the  proposed  amendment  is  to  make  a  new  case,  it  will  not  from  that  ape- 
be  permitted.   Thus,  where  a  bUl  was  filed  for  the  specific  "^^^^^yv^Mi 
performance  of  an  agreement  for  a  lease  to  the  plaintiff  alone, 
and  it  was  stated,  by  the  defendant's  answer,  that  the  agree- 
ment had  been  to  let  to  the  plaintiff  and  another  person  jointly, 
but  the  plaintiff  nevertheless  replied  to  the  answer,  and  pro- 
ceeded to  Qstablish  a  case  of  letting  to  himself  alone,  in  which  but  not  to  make 
he  fiiiled;  Lord  Redesdale,  upon  application  being  made  to  ^'^^^^* 
him,  to  let  the  cause  stand  over,  with  liberty  to  the  plaintiff 
to  amend,  by  adding  the  other  lessee  as  a  party,  said  that  such 
a  proceeding  would  be  extremely  improper.    It  was  not  like 
letting  a  case  stand  over  to  add  a  party  against  whom  a  decree 
in  a  plain  ease  could  be  made,  but  for  the  purpose  of  making  a 
new  case,  which  it  would  be  if  founded  on  a  new  agree* 

(h)  h  Yes.  485  ;  7   Yes.  599.    Vidt  etiam,  Cook  o.  Martyr,  2 
S.  C.  stated  od  this  point,  arg.  m   Atk.  3. 
Palk  V,  Lord  CliDton,  12  Yes.  63.      (i)  Ubi  wpra,  490,  n. 
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Prayer  for 
Relief. 


The  Court 
allofn  gvetter 
latitude  in 
of  iofiuiti ; 


and  of  inform- 
ations for  cha- 
rities. 


ment{j).  In  that  case,  hia  Lordahip  atatad  that  the  ordinary 
practice,  where  a  party  haa  miatakeii  hia  ease,  and  brin^  the 
cauae  to  a  hearing  under  auch  nuatake,  ia  to  4kuam  Iba  bfll 
without  prejudice  to  a  new  lull ;  and  thia  pcadioe  ivaa.  adopted 
by  him  in  Lindsay  Lynch  (k),  and  ia  in  aecofdwDm  with  the 
decree  of  Sir  Williaoi  Grant,  in  Woolkm  t.  Hmtrnil),  pad 
haa  been  aubaequently  followed  by  Lord  Lyndhmat^  ia  Ste- 
vens y.  Guppy  (m). 

But  although  the  Court  ia  thus  strict  in  reqoinvg  that  where 
the  plaintiff  prays  specific  relief,  it  must  be  such  aa  Jie  ia  cmti- 
tied  to  from  the  nature  of  the  case  made  by  the  bill,  yetwiMre 
infants  are  concerned  this  strictness  is  relaxed ;  and  it  Jbaa 
been  determined  that  an  infant  plaintiff  may  ha^e.  a  decree 
upon  any  matter  arising  upon  the  state  of  his  caae,  thoii|^  he 
has  not  particularly  mentioned  or  insisted  upon  it,  or  prayed 
it  by  his  bill  (n). 

In  cases  of  charities,  likewise,  the  Court  will  give  the  proper 
directions,  without  any  regard  to  the  propriety  or  impropriety 
in  the  prayer  of  the  information  (o). 


Of  alternative  It  sometimes  happens  that  the  plaintiff,  or  those  who  advise 
prayer.  h\m,  are  not  certain  of  his  title  to  the  specific  relief  he  wiahes 

to  pray  for ;  it  is  therefore  not  unusual  so  to  frame  the  prayer 
that  if  one  species  of  relief  sought  is  denied,  another  may  be 
granted.  Bills  with  a  prayer  of  this  description,  framed  in 
the  alternative,  are  called  bills  with  a  double  aspect  (jp). 


Prayer  forge-  With  respect  to  the  prayer  for  general  relief,  aldioogfa,  aa 
neral  relief.  heen  before  stated,  it  may,  in  most  cases,  where  it  ia  not 

preceded  by  a  specification  of  the  particular  relief  sought,  be 
made  the  foundation  for  a  prayer  at  the  bar  for  the  partieolar 
relief  which  the  plaintiff's  case  may  entitle  him ;  yet  thm  are 

(j)  Deniston  v.  Little,  2  Sch.  &      (0)  Attorney. general  «.  Jeanes, 

Lef.  1 1,  n.  1  Atk.  355.   V(d§  anU,  16,  and  post. 

(k)  2  Sch.  &  Lei:  I.  hformatian. 
(/)  7  Ves.  222. 

r  m)  8  Russ.  171.  (p)  Bennet  v.  Wade,  2  Atk.  325 ; 
(n)  SUpiltOQ  V.  Stapilton,  1  Atk.    Lord  Red.  91. 
vide  ante,  102. 
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eases  in  which  it  appears  necessary  that  scrme  specific  relief  ^y^f'^ 
shomld  be  prayed  against  the  defendant,  otherwise  the  bill  will 


be  liable  to  demarrer.   Thus  in  some  eases  of  fraud,  where  no  Not  always 
otiior  ralief  can  be  giren  against  a  party  deeply  inroWed  in  oufa^^rs^* 
the  fhrad  charged  by  the  bill,  the  payment  of  ^  costs  of  the  prayer, 
svit  by  that  party  ought  to  form  the  subject  of  a  specific 
prayer;  for,  unless  they  are  so  prayed,  the  Court  cannot  make 
an  order  upon  him  for  payment,  and  the  bill  will  be  liable 
to  a  demurrer  on  his  behalf  (q), 

.  It  is  a  principle  of  equity,  that  a  person  seeking  relief  in  OB»  to  do 

equity  must  himself  do  what  is  equitable;  it  Is  therefore  re- 

quired,  in  many  cases,  that  a  plaintiff  should  by  his  bill  offer 

to  do  whatoTor  the  Court  may  consider  necessary  to  be  done 

on  his  part  towards  making  the  decree  which  he  seeks  just  and 

equitable,  with  regard  to  the  other  parties  to  the  suit.    Upon  Entitles  a  de* 

this  principle,  where  a  bill  is  filed  to  compel  the  specific  pei^  d^rw  ^without 

fimnance  of  a  contract  by  a  defendant,  the  plaintiff  ought  by  his  cross-bill. 

bill  to  submit  to  perform  the  contract  on  his  part ;  and  it  is  to 

be  observed  that  the  effect  of  such  submission  will  be  to  entitle 

a  defendant  to  decree,  even  though  the  plaintiff  should  not  be 

able  to  make  out  his  own  title  to  relief,  in  the  form  prayed  by 

his  Ull(s). 

Upon  the  same  principle,  it  was  formerly  required  that  Offer  to  pay 
a  bill  for  an  account  should  contain  an  offer  on  the  part  of  ^^unt 
the  plaintiff  to  pay  the  balance,  if  found  against  him ;  though 
it  seems  that  such  an  offer  is  not  now  considered  necessary  (Q.  not  now  neces- 
And  so,  where  a  surety  brought  an  action  upon  an  indemnity 
bond  against  his  principal,  to  recover  monies  which  he  had 
been  compelled  to  pay  on  his  account,  and  the  principal  filed 
a  bill  in  Equity  for  an  injunction  and  account  of  their  mutual 
dealings,  suggesting  fraud,  drc,  but  without  offering  to  pay 
what  was  really  due  to  the  defendant,  the  Court  of  Exchequer 
thought,  that  the  want  of  an  offer  in  the  bill  to  make  satisfac- 
tion, was  fatal  to  tlie  bill,  and  allowed  a  demurrer,  which  had 
been  put  in  by  the  defendant  (u). 

(q)  Le  Texier  v.  The  Margravine  (t)  Columbian  Goveranent  v, 
of  Anspach,  15  Ves.  159. 164.  RotlischiUl.  1  Sim.  04. 105. 

(f)  Supylton  V.  bcott,  13  Ves.  (u)  GodboU  v.  Watts,  2  Anst. 
425  ;  Fife  r.  Clayton,  ib.  540.  543. 
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Of  the  BUI: 


Prayer  for 
Relief. 

No  bilU  to  Ket 
aside  fecorities, 
&c. 


Plaintiff  must 
offer  to  pay  de- 
fendant what  is 
due. 


Stcut  in  bank- 
ruptcy. 


Wairer  of  penal' 
ly  or  forfeiture. 


It  is  upon  the  same  ground  that  Courts  of  Equity,  ia  cases 
where  a  contract  is  rendered  roid  by  a  statute,  require  that  a 
bill  to  set  aside  such  contract  should  contain  an  offer  on  the 
part  of  the  plaintiff  to  pay  to  the  defendant  what  is  justly  due 
to  him ;  so  that  if  a  bill  be  filed  ,  praying  that  an  instmment  or 
security  given  for  an  usurious  consideration,  be  delivered  up  to 
be  cancelled,  the  only  terms  upon  which  a  Court  of  Equity  will 
interfere  are  those  of  the  plaintiff  payirig  to  the  defendant 
what  is  bond  fide  due  to  him ;  and  if  the  plaintiff  "does  not 
offer  to  do  so  by  his  bill,  the  defendant  may  demur  (x). 
It  seems  that  there  is  no  difference  in  this  respect  between 
a  cross-bill  and  an  original  bill  (y).  Tlie  course  of  proceedings 
in  bankruptcy,  however,  differ  from  those  in  Courts  of  Equity ; 
for  the  rule  in  bankruptcy  is,  that  a  debt  made  void  by  statute, 
(such  as  a  debt  on  an  usurious  contract),  is  void  altogether,  and 
cannot  be  proved  at  all ;  and  unless  the  assignees  and  creditors 
voluntarily  consent  to  the  payment  of  what  is  really  due,  the 
Lord  Chancellor  (or  Court  of  Bankruptcy)  has  not  power  to 
order  it ;  and  applications  of  this  nature  have  frequently  been 
refused  (2:). 

It  is  a  rule  in  Equity,  that  no  person  can  be  compelled  to 
make  a  discovery  which  may  expose  hhn  to  a  penalty,  or  to 
anything  in  the  nature  of  a  forfeiture.  As,  however,  the 
plaintiff  is,  in  many  cases,  himself  the  only  person  who  would 
benefit  by  the  penalty  or  forfeiture,  he  may,  if  he  pleases  to 
waive  that  benefit,  have  the  discovery  he  seeks  (a).  The 
effect  of  the  waiver,  in  such  cases,  is  to  entitle  the  defendant 
(in  case  the  plaintiff  should  proceed  upon  the  discovery  which 
he  has  ehcited  by  his  bill,  to  enforce  the  penalty  or  forfeiture), 


(a)  Mason  r,  Gardiner,  4  Bro. 
C.  C.  480  ;  S.  C.  1  Fonb.  T.  Eq. 
25  ;  ScoU  V.  Nesbit,  2  Bro.  C.  C. 
641  ;  S.  C.  2  Cox,  183;  VVhiliuore 
V.  Francis,  8  Price,  616. 

{y)  Mason  v.  Gardiner,  4  Bro. 
C.  C.  420,  Ed.  Belt. 

(s)  £r  parit  Thompson,  1  Atk 
125;  Ex  parte  Skip,  2  Ves.  489; 
¥jc  parte  blather,  3  Ves.  J.  373; 
£x  parte  Scrivener,  3  V.  &  B.  14. 


It  does  not  appear  to  have  been  de- 
cided  what  would  be  the  course  of 
the  Court  in  the  case  of  assignees 
of  a  bankrupt  being  obliged  to  file 
a  bill  in  Equity,  to  set  aside  a  con- 
tract on  the  ground  of  usury. 

(a)  In  Mason  v.  Lake,  2  Bro. 
P.  C.  495,  leave  appears  to  have  been 
given  to  amend  a  bill,  by  waiving 
penalties  and  forfeitures  after  a  de« 
niurrer,  upon  that  ground  allowed. 
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to  come  to  the  Court  of  Equity  for  an  injunction,  which  he  ^^^J^^ 

could  not  do  without  such  an  express  waiver  (6).  '  ^  ^ 

It  is  usual  to  insert  this  waiver  in  the  prayer  of  the  bill, 
and  if  it  b  omitted  the  bill  will  be  liable  to  demurrer.  Upon 
this  ground,  where  an  information  was  61ed  by  the  Attorney- 
general  to  discovex  copyhold  lands,  and  what  timber  had  been 
cut  down  and  waste  committed,  &c.,  and  the  defendant  de- 
murred, because,  although  the  discovery  would  have  exposed 
the  defendant  to  a  forfeiture  of  the  place  wasted  and  treble 
damages,  the  Attorney-general  had  not  waived  the  forfeitures, 
the  demurrer  was  allowed  (c).     And  so  it  has  been  held 
that  a  demurrer  will  lie  to  a  bill  by  a  reversioner  for  a  disco- 
rery  of  an  assignment  of  a  lease  without  licence,  if  it  does 
not  expressly  waive  the  forfeiture  {d).    Upon  the  same  prin- 
ciple, if  a  rector  or  impropriator,  or  a  vicar  file  a  bill  for 
tithes,  he  must  waive  the  penalty  of  the  treble  value,  to  which 
he  is  entitled  by  the  statute  of  2  &  3  Edward  VI.,  otherwbe. 
his  bill  will  be  liable  to  demurrer  (e).    It  seems,  however,  that  Not  necesuiy 
if  the  bill  pray  an  account  of  the  single  value  of  the  tithes  J^^gingle^^^u^ 
only,  such  a  prayer  will  amount  to  an  implied  waiver  of  the  of  tithes, 
treble  value,  and  that  an  injunction  may  be  granted  against 
suing  for  the  penalty  of  the  treble  value,  as  well  upon  this 
implied  waiver  as  upon  the  moat  express  (/).    It  is  to  be  Norin  suits  by 
observed  also,  that  if  the  executor  or  administrator  of  a  parson  executors  of 
bring  a  bill  for  tithes,  he  need  not  offer  to  accept  the  single 
value,  as  the  statute  of  Edward  VI.  does  not  give  to  such 
persons  a  right  to  the  treble  value  (g), 

9.  Prayer  ^or  Process. 

To  attain  all  the  ends  of  the  bill,  it  ninthly,  and  lastly,  Prayer  for 

prays  that  process  may  issue,  requiring  the  defendants  to  ap-  .  P^'occ^^*  ^ 
pear  to,  and  answer  the  bill,  and  abide  the  determination  of  the 

Court  on  the  subject  (A).  The  process  thus  prayed,  in  ordinary  Subpoena, 
cases,  is  a  writ  of  subpoena;  and  this  part  of  the  prayer 

ih)  JjorA  Uibridge  w.  Staveland,      («)  Lord  Red.  168;  Anon.  1 
1  Ves.  50.  Vern.  60. 

(r)  Attomey-geueml  v.  Vincent.  Anst.100. 
Bunb.  192.  (^)  Anon.l  Vern.  60;  videttwm 

Attorney-general  r.  Vincent,  Bunb* 

(rf)  Lord  Uxbridg*  r.  Slaveland,  102. 
tiW  SMpra.  (/i)  Lord  Red.  37. 
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Of  the  BUI: 


No  person  a 
dcfftrndant  un- 
less named  in 
prayer  for  pro- 
cess. 


^^*f^J^  IE  commonly  m  follows:  **  May  it  phase  ytmr  L&rdship^  ike 
premises  ctmsideted,  to  grant  ttnto  pont  orettar  His  Mafesty^s 
most  graciMik  tttii  [or  writs]  of  subpana,  to  he  directed  to  the 

iaid  ^— ^  ^  ,  and  to  f  he  rest  af  the  confederaiet,  when  <fif- 

covered,  thereby  commanding  them,  and  ettery  of  themy  at 
a  certain  day,  and  itnder  apain  therein  to  be  limited;perkon^ 
ally  to  be  and  appear  before  your  Lordship  in  thut  honourable 
Court ;  and  then  and  there,  full,  true,  direct,  and  perfect  ««- 
swer  make  to  all  and  singular  the  premises;  and'fnrther  to 
stand  to,  perform,  and  abide  such  further  order,  directiony 
and  decree  therein,  as  to  your  Lordship  shall  §eem  meet. 
And  your  orator  shall  ever  pray,  Sfc.  (i)" 

It  is  to  be  observed,  tbat  the  above  words  are  not  usually 
inserted  in  the  draft  by  the  draftsman  who  prepares  the  bill, 
although  they  must  be  added  when  the  bill  is  Engrossed. 
The  draftsman,  however,  generally  writes  a  direction,  in 
the  margin  of  the  draft,  for  the  insertion  of  this  prayer, 
specifying  the  names  of  the  persons  against  whom  process 
is  to  be  prayed ;  and  care  must  be  taken  in  so  doing  to 
insert  the  names  of  all  the  persons  who  are  intended  to  be 
made  defendants;  because  it  has  been  held  that  the  mere 
naming  of  a  party  in  a  bill,  without  praying  process  against 
him  as  a  defendant,  is  not  to  be  considered  as  making  him 
a  party,  even  where  he  is  out  of  the  jurisdiction  of  the  Court 
Some  doubt  appears  to  have  been  thrown  upon  the  last  propo- 
sition by  the  decision  of  Sir  J.  Leach,  in  Haddock 
Thomlinson(l),  in  which  his  Honor  expressed  an  opinion  that 
where  a  party  interested  in  the  subject  of  the  suit  is  charged 
by  the  bill  to  be  out  of  the  jurisdiction  of  the  Court,  but  is 
not  named  in  the  prayer  for  process,  the  omission  will  not 
render  the  record  defective;  although  it  is  usual  and  con- 
venient that  process  should  be  prayed  against  them,  in  order 
that  if  they  come  within  the  jurisdiction,  process  may  issue 
against  them  without  amending  the  bill.  In  a  subsequent 
case,  however,  before  Sir  C.  Pepys,  M.R.,  tlie  point  again 
came  under  the  notice  of  the  Court,  when  his  Honor, — after 
referring  to  a  manuscript  report  of  another  case  before  Sir  J. 

(i)  Hind.  17.  (it)  Windsor  v.  Windsor,  2  Dick.  707. 

(/)  2  S.  &  S.  219. 
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Leach  (m)>  in  which  that  learned  judge  had  said,  that  it  was  Prayer  for  PrcK- 

not  enovgh  to  state  that  persons  who,  in  respect  of  interest^ 

were  necessary  parties,  were  out  q£  the  .  jurisdiction,  hut  that 

the  IhII  must  go  on  to  pray  process  against  them, — said  that 

ho  was  of  opinion  that  the  principle  of  ^he  manuscript  case 

ought  to  be  followed,  and  therefore  allowed  a  demurrer  which 

had  been  taken  ore  tenus  for  want  of  a  necessary  party,  who 

had  been  chai^d  to  be  out  of  the  jurisdiction,  but  against 

whom  no  process  had  been  prayed  when  he  should  come 

within  it(n  • 

If  defendant  be  a  peer  of  the  realm,  or  entitled  to  the  Letters  Missire. 
privilege  of  peerage,  he  has  a  right  before  a  subpoena  Is 
issued  against  hiion,  to  be  informed,  by  letter  from  the  Lord 
Chancellor,  of  the  bill  having  been  filed:  this  letter  is 
called  a  letter  missive,  and  must  be  accompanied  by  a  copy 
of  the  bOl.  In  consequence  of  this  privilege  of  peerage, 
the  practice  is  that  in  all  cases,  where  peers  are  defend- 
ants, the  usual  prayer  for  process  is  preceded  by  a  prayer  for 
a  letter  missive ;  in  the  following  words :  May  it  please  yottr 
Lordship  to  grant  unto  your  orator  your  Lordship^s  letter 

missive,  to  be  directed  to  the  said  Earl  of  ,  directing 

him  to  appear  and  answer  your  orator* s  said  hill,  or  in  de- 
fault  thereof^  His  Majesty^s  most  gracious  writ  of  suhpama, 

^c.(or 

It  is  to  be  observed,  that  the  privilege  which  entitles  a  peer 
to  be  served  with  a  letter  missive  and  a  copy  of  a  bill  instead 
of  a  subpcena  in  the  first  instance,  is  not  merely  a  privilege  of 
Parliament,  but  extends  to  all  persons  having  privilege  of 
peerage;  and  that  therefore  Scotch  and  Irish  peers  are  entitled 
to  it,  although  they  have  no  seat  in  the  House  of  Lords  as  re- 
presentative peers,  unless  they  have  waived  their  privilege  by 
becoming  members  of  the  House  of  Commons  (/»). 

When  the  Attorney-general  is  made  a  defendant  to  a  suit.  Where  the  At« 
as  he  is  always  supposed  to  be  in  Court,  the  biU  does  not  fj^ll^^l'^^f 
pn^y  any  subpoena  against  him,  but  merely  that,  upoB  being 

(m)  Maaos  V.  de  Tastet.  (p)  Robioson  v.  Ld.  Rokebv, 

(ft)  Taylor  o.  Fisher,  RolKs  Sit-     8  Yes.  601 ;  Ld.  Milsinfttoon  v.  the 
tings  after  tltl. Tenu,  183), M.S.         Earl  of  PurUuoie.  1  V.  B.  410. 
{o)  Hind.  18. 
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Of  the  Bill : 


Prayer  for  Pro-  attended  with  a  copy  of  the  bill,  be  may  appear  and  put  in  an 
answer  thereto  (^). 

Prayer  for  pro-  For  the  purpose  of  preserving  the  property  in  dispute  pend- 
visional  orders,  j^g  ^  ^  prevent  evasion  of  justice,  the  Court  either 

makes  a  special  order  on  the  subject,  or  issues  a  provisional 
writ  i  such  as  the  writ  of  injunction  to  restrain  the  defendant 
from  proceeding  at  common  law  against  the  plaintiff,  or  from 
committing  waste  or  doing  any  injurious  act ;  the  writ  of  ne 
exeat  r/^gno,  to  restrain  the  defendant  from  avoiding  the  plain- 
tiff's demands  by  quitting  the  kingdom,  or  other  writs  of  a  simi-^ 
lar  nature.  When  a  bill  seeks  to  obtain  the  special  order  of  the 
Court,  or  a  provisional  writ  for  any  of  these  purposes,  it  is 
usual  to  insert,  immediately  before  the  prayer  for  process^ 
a  prayer  for  the  order  or  particular  writ  which  the  case 
requires ;  and  the  bill  is  then  commonly  named  from  the  writ 
80  prayed,  as  an  injunction  bill,  or  a  bill  for  a  writ  of  ne  exeat 
regno  (r). 

Prayer  for  an  When  an  injunction  is  prayed,  the  object  of  it  is  generally 
JojuDctioD.  mentioned  in  the  specific  prayer ;  and  then,  after  the  general 
prayer,  the  following  words  are  added  before  the  prayer  for 
process :  "  Mag  it  please  your  Lordship,  the  premises  con^ 
sidered,  to  grant  unto  your  orator  not  only  His  Majesty*s 
most  gracious  writ  of  injunction,  issuing  out  of  and  under 
the  seal  of  this  honourable  Court,  to  be  directed  to  the  said 
— — — ,  to  restrain  him  from  proceeding  at  law  against 
your  orator  touching  any  of  the  matters  in  question,  ht 
also  His  Majesty's  most  gracious  writ  or  writs  of  subpcenas^ 

As  the  object  of  the  injunction  is  generally  mentioned  in 
the  prayer  for  relief,  the  above  words  are  not  usually  inserted 
by  the  draftsman,  but  are  added  when  the  bill  is  engrossed, 
in  the  words  in  which  they  are  prayed. 

It  does  not,  however,  seem  to  be  absolutely  necessary,  where 
the  injunction  sought  is  merely  provisional,  that  it  should  be 
specified  in  the  particular  pra/er  for  relief,  provided  it  be 
prayed  in  the  manner  above  pointed  out ;  but  it  is  necessary 
that  it  should  be  specially  prayed  in  one  part  or  other, 

(9)  Ld.  R.  37  ;  ante  183.  («)  Ilmd.  18, 

(r)  U.  R.  37. 


In  what  cases  Bills  must  be  accompanied  by  Affidavit, 


as  a  proper  injunction  cannot  be  granted  unless  expressly  Prayer  for.  Pro- 
prayed  by  the  bill  (/)  :  a  prayer  for  general  relief  will  not  be 
sufficient  to  authorise  it,(u)  for,  as  against  the  general  words, 
the  defendant  might  make  a  different  case  than  he  would 
against  a  prayer  for  an  injunction  (x). 

It  is  to  be  observed,  that  the  rule  not  to  grant  an  injunction, 
unless  specially  prayed,  applies  only  to  cases  where  ihey  are 
required,  provisionally,  until  the  hearing  of  the  cause,  and 
that,  after  decree,  the  Court  will  frequently  interpose  by  injunc- 
tion, although  it  is  not  asked  for  by  the  bill(y). 

Where  an  injunction  is  sought  not  as  a  provisional  remedy 
merely,  but  as  a  continued  protection  to  the  rights  of  the 
plaintiff,  the  prayer  of  the  bill  must  be  framed  accord- 
ingly (2). 

The  prayer  for  a  ne  exeat  regno  resembles  that  for  an  in-  Prayer  for  nt 
junction  mutatis  mutandis^  and,  like  that,  it  usually  precedes 
Uie  prayer  for  process  (a).  But,  though  it  is  usual,  it  is  not 
necessary  that  the  bill  should  pray  tlie  writ,  as  the  intention 
to  go  abroad  may  arise  iu  the  progress  of  the  cause  ;  and  if, 
when  the  bill  is  filed,  the  defendant  does  not  intend  to  leave 
the  kingdom,  it  would  be  highly  improper  to  pray  the  writ ;  as 
a  groundless  suggestion  that  the  defendant  means  to  abscond 
would  press  too  harslily,  and  would  also  operate  to  create  the 
very  mischief  which  the  Court,  in  peruiitting  the  motion  for 
it  to  be  made  without  notice,  means  to  prevent 


Sect.  VI. 

/  I  what  Cases  the  Bill  must  he  accompanied  by  an  Affidavit, 

There  are  certain  cases  in  which  it  is  necessary  Uiat  the      ^^^^^  ^ 
bill  should  be  accompanied  by  an  affidavit,  to  be  filed  with  it,  tain  the  benefit 
and  in  which  the  omission  of  such  accompaniment  will  render  ^^enu"*' 
the  bill  liable  to  demurrer.  ^       v  ' 


(0  Savory  v.  Dyer,  Amb.  70. 
(tt)  Wright  V.  Atkyns,  1  V.  fic  B. 
314. 

(*;  Amb.  70. 

(y)  Wright  V.  Atkyns,  uW  #u/>ra ; 
I'azton  V.  Douglas,  8  Vvs.  520; 
Jackson  v.  Leaf;  1  J.  &  W.  282 ; 


Clarke  v.  Earl.  ofOrmond,  Jac.122, 
and  pM.  Injunction. 

(s)  Ld.  R.  38. 

(a)  Hind.  18* 

(6)  CoUinson  in  — ,  18  Ves. 
S53. 
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Of  the  BiU  : 


In  SqHi  to  ob-  llios,  when  ft  bill  ifl  "filed  to.  obtain  "Ui^  beMfit  ef  mi  iiiBtra- 
oMotrt^I^ra!  ^"^^  whi^  aft«etioii  at  law  wduld  lie,  upon  tfie  ground 
that  k  18  lost  and  ihat.the  dctfewlaiii  caimoi!Ae«efofe  har« 


^         an^  relief  al  lawj  die  Coart  requfre*  that  Uw  bill  ehould  be 

acoompanied  hj  aa  affidarit  of  tbe  lots  of  ike  iflatniinent(c)« 

So  kAiWim  for  (lie  diacoverj  of  deeds  aad  wiifingfl,  and  Ibr 

relief  foanded  iipo«  such  tnatrmnents ;  if  tbe  relief  pcftjed  be 

racb  aa  sMgiit  be  obtained  at  law,  on  tbe  prodaction  of  deede 

or  writings,  tlie  plaintiff  muat  annex  to  bia  biUan  affidanC 

thai  febey  are  not  in  bis  custody  or  power,  aad  tkat  he 

knows  not  where  they  are,  unless  they  are  in  the  baii4i  of  the 

&aa  where  the  defendant:  but  a  bill  for  a  discovery  merely,  or  which  only 

wo^^ly^**^  praya  the  delivery  of  deeds  or  writings,  or  equitable  relief 

'     grounded  upon  them,  does  not  require  such  aa  affidavU(<0.  It 

or  for  re-execu-  is  decided,  in  King  v.  King{e),  to  be  also  unnecessary  in  Ihe 

tionofactn-  ^  j^yj  ^^j.  discovery  of  an  instrument  which. has  been 

celled  uitUTi«  *^ 

ment.  fraudulently  cancelled  by  the  defendant,  and  to  have  another 

deed  executed;  for  in  such  a  case,  if  the  plaintiff  had  the  can- 
celled instrument  in  his  hands  he  could  make  no  me  ef  it  at 
law,  and  indeed  the  relief  prayed  is  such  as  a  Court  of  Eqoi^ 
only  can  give.  The  above  decision  is  referred  to  by  Lofd 
Redesdale,  in  his  valuable  treatise,  as  the  authority' for  tbe 
position  here  laid  down;  but,  in  Roolham  v.  Dawioh{f)^  its 
authority  appears  to  have  been  questioned,  and  a  different  deci- 
sion to  have  been  come  to.  In  that  case  the  bill  was  filed  for 
the  discovery  of  the  contents  of  a  bond  which  had  been  given 
to  the  plaintiffs,  as  parish  officers,  as  an  indemnification  for  the 
expense  of  a  bastard  child,  and  which  was  alleged  in  the  bill  to 
have  been  defaced  and  cancelled  by  tearing  off  the  signature  of 
the  obligor,  so  that  the  bond  was  no  longer  of  force.  Tbe  bill 
also  prayed  an  account  and  payment  of  what  was  due  on  die 
bond,  as  well  as  the  execution  of  a  new  one  for  the  future 
indemnification  of  the  trustees.  To  this  bill  the  defondant 
demurred^  for  that  the  plaintiffs  ought,  according  to  the  rales 
of  the  Court,  to  have  made  an  affidavt  of  the  bond  being 

(e)  Ld.  R.  43 ;  Walmslcy  v.  P.  Wms.  541 ;  Anon.  3  Atk.  17 ; 

Child,  1  Ves.  341 ;  Whitchurch  v.  Dormer  r.  Forlescue,  3  Atk.  132. 

Goklios,  2  P.  Wms.  541.  (e)  Mo3  192. 

(c/)  Id.  R.  43 ;  Anon.  1  Ves.  (/)  3  Anst.  809. 
380;  Whitchurch  r.  Guiding,  2 
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defaced  and  aroided,  a*  elated  in  <he  HU,"  and  the  demurrer  ^^'JjJJ 
was  allowed.  It  is  to  be  obitenred,  thai  the  Lord  Chief  of  cancelled  la- 
Baron  (Sir  A.'  Macdonald)j  in  hi*  judgment,  appears  to  have  itramenti, 
proceeded  npbn  the  grciund  that  the  plaintiflb  had  not  confined 
themselves  to  seeking  -a  discovery  and  re-execution  of  the 
bond,  but  had  gone  on  to' pray  for  payment  of  the  sum  already 
due ;  thoagh  ceHainly  that^  distinction  does  not  appear  to  have 
bee»  recognised  by  tiio  other  learned  Baron  (Thompson),  who 
dettveMlt  his  opimoh  upon  the  occasion.  It  is,  however,  sub- 
mitted itot  the  reason  given  for  the  decision  in  King  y*  King^ 
and  recognised  by  Lord  Redesdale,  is  quite  satisfectory;  for 
as 'the  gromd  for  the  interference  of  a  Court  of  Equity  in  such 
a  case  is -not  the  loss,  but  the  cancellation  of  the  instrument  so 
as  to  render  it  impossible  to  use  it  at  law,  no  relief  will  be 
g^rahted  by  the  Court  until  it  is  satisfied  that  the  cancellation 
has  taken  place,  by  the  production  of  the  cancelled  instrument : 
whereas,  iu  the  case  of  the  loss  of  a  document,  the  Court  has 
in  general  no  means  of  satisfying  itself  that  the  document  has 
been  lost  hot  the  assertion  of  the  party  himself,  which  it  con- 
sequently requires  should  be  made  upon  oath. 

Anbther  case,  in  which  it  is  required  that  the  bill  should  be 
accompanied  by  an  affidavit,  is,  where  a  bill  is  filed  under  the  \\iy  of  ship- 

Stat.  53  Gee.  3,  c.  159,  which  was  passed  for  the  purpose  of  omxm  under 
«...       ,  1.  1  .  .  .  T»         Geo.  9, 

limiting  the  responsibihty  of  shipowners  in  certain  cases.    By  c,  159, 

tli^  first  section  of  the  Act,  it  is  declared  that  no  owner  of  any 
ship  or  vessel  shall  be  liable  to  make  good  any  loss  or  damage, 
occasioned  without  the  fault  or  privity  of  such  owner,  which 
may  happen  to  any  goods,  wares,  merchandise,  &c.,  laden  on 
board  any  such  ship  or  vessel ;  or  which  may  happen  to  any 
other  ship  or  vessel,  or  to  any  goods,  wares,  merchandise,  &c., 
on  board  any  other  ship  or  vessel,  further  than  the  value  of 
his  own  ship  or  vessel;  and  die  freight  due,  or  to  grow  due  for 
the  voyage  which  may  be  in  prosecution,  or  contracted  for  at 
the  time  of  the  happening  of  such  loss  or  damage.  And  by  the 
seventh  section  it  is  enacted,  that  if  several  persons  shall  suf- 
fer any  loss  or  damage  in  or  to  their  goods,  A'c,  ships  or  other- 
wise, by  any  means  for  which  the  responsibility  of  the  owners 
is  limited  by  the  Act,  and  the  value  of  the  ship  or  vessel  and 
freight  should  not  be  sufficient  to  make  full  compensation  to 


606 


0/ik$BUl: 


In  Saiu  nnder  all  gm^ii  peiso^By  it  shall  be  lawful  for  th»  peisoo.  liable  to 
e^uHt  ^  make  such  satMfactioa  for  such  damage,  or  for  any  one  or 
*  V  ■  '  mora  of  ihWf  on  behalf  of  themselves  and  the  other  owners  /vf 
such  ship  or  vessel,  to  exhibit  a  bill  in  anj  Court  of  ^oi^ 
having  ^ompet^At  jurisdiction  against  all  the  pei^Mns  who 
shall  have  brought  any  actions  or  suit,  a^d  all  other  persons 
who  shall  claim  or  be  entitled  to  any  recon^nse  for  any  loss 
or  damage  happening  by  the  same  accident  or  act,  to^K^ertain 
the  amount  or  value  of  the  ship  or  vessel's  appcjntments.«iid 
freight,  and  for  payment  and  distribution  thereof  lateaUy 
aipong  the  several  persons  claiming  recompense,  in  proportion 
to  the  amount  of  their  loss  or  damage,  according  to  the  roles 
of  equi^.  And  by  the  same  section  it  is  provided^  that  the 
plaintiff  or  plaintifis  in  such  bill  shall  annex  to  such  bill  an 
affidavit  that  he,  she,  or  they  do  not  directly  or  indirectly  col- 
lude with  any  of  the  defendants  thereto^  or  with  any  othfr 
owner  or  owners  of  the  same  ship  or  vessel,  or  with  any  other 
person  or  persons,  but  that  suck  bill  is  filed  for  the  purposes 
only  of  justice,  and  to  obtain  the  benefit  of  the  provisions  of 
the  Act ;  and  that  the  several  persons  named  as  the  defendants 
to  the  said  bill  are,  as  the  person  or  persons  making  such  affi- 
davit verily  believes,  all  the  persons  claiming  to  be  entitled  to 
recompense  for  loss  or  damage  sustained  by  the  same  accident^ 
act,  neglect  or  default,  or  on  the  same  occasion ;  and  that 
all  such  defendCints  do  claim  such  recompense,  and  to  be  enr- 
titled  to  proportions  of  the  value  of  such  ship  or  vessel,  ap* 
purtenances  and  freight ;  and  that  no  other  person  claims  to 
be  entitled  to  any  proportion  thereof  under  the  provisions  qf 
the  Act ;  and  that  the  amount  of  the  value  of  such  ship  or 
vessel,  appurtenances  OLnd  freight,  does  not  exceed  a  sum  to 
be  specified  in  such  affidavit ;  and  that  the  several  claims  made 
by  the  defendants  to  such  bill  do  ^ceed  the  amount  of  the 
value  of  such  ship  or  vessel,  appurtenances  and  freight  (g), 
\n  suitK  to  exa-  other  cases,  in  which  bills  are  required  to  be  accompanied 

mine  witnesses  by  an  affidavit,  may  be  mentioned  here,  although  they  do  not 
e  ent  eue,      qqjj^^  within  the  description  of  bills  which  are  now  the  subject 

(g)  Under  this  Act,  the  plaintiff,  the  ship,  appurtenances  and  freight, 
on  filing  the  bill,  must  obtain  an  into  Court.  Vide  poU.  Interplead- 
order  for  payment  of  the  value  of    ing  Suits. 


Of  Filing  the  Bill. 
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of  discussion.   These  are  bills  for  the  pnrposo  of  examitiiiig  In  Suiu  for  the 
witnesses,  de  bene  esse,  where,  from  circumstances,  such  as  ^^^^**2c^^ 
the  age  or  infirmity  of  witnesses,  or  their  intention  of  leaving  bene  ette. 
the  country,  it  is  probable  the  plaintiff  would  lose  the  be- 
nefit of  their  testimony ;  in  which  case  an  affidarit  of  the  cir- 
cumstances, by  means  of  which  the  testimony  may  probably  be 
lost,  must  be  annexed  to  the  bill(i^);  and  bills  of  interpleader,  in  interpleading 
which  also,  to  avoid  a  demurrer,  must  be  accompanilid  by  an 
affidavit  %y  the  plaintiff  that  there  is  no  collusion  between  him 
or  any  of 'the  parties  (i). 

It  is  to  be  observed  that,  in  cases  of  this  nature,  advantage  in  ^i,at  manner 
can  only  be  taken  of  the  omission  of  an  affidavit,  by  demurrer; 
and  that  where  a  plaintiff,  instead  of  demurring  on  this  ground  xsaj  be  taken 
In  the  first  instance  put  in  a  plea  to  the  whole  bill,  which  was  tdraniage  of. 
over-ruled,  he  was  not  allowed  to  demur  ore  tenuSy  on  the 
ground  that  the  necessary  affidavit  was  not  annexed  (A). 


Sect.  VIL 
Of  Filing  the  Bill 

After  a  bill  has  been  drawn,  or  perused  and  signed  by  ^i^^^  mdnner 
counsel,  it  must  be  fairly  engrossed  on  parchment,  and  carried  Filed. 
to  a  clerk  in  court  to  be  filed.  The  clerk  in  court  first  enters 
it  in  his  cause-book,  and  then  in  the  general  bill-book  of  the 
office ;  after  which  he  marks  it  at  the  top,  with  the  day  of  the 
month  and  year  on  which  it  was  brought  into  the  office,  and 
subscribes  his  name  at  the  bottom,  on  the  leA  side  :  he  then 
delivers  it  to  his  six  clerk  to  be  filed,  or,  if  the  six  clerk  be  ab* 
sent,  he  puts  it  over  his  study-door,  and  the  six  clerk  having 
entered  it  in  his  book,  files  it{l). 

In  the  Court  of  Exchequer  the  process  of  filing  bills  b  In  the  Eiche* 
nearly  the  same.  They  are- filed  of  the  term  in  which  the  pro« 
cess  issues  or  is  tested,  and  are  signed  at  the  head  by  one  of 
the  sworn  clerks,  who  writes  the  term,  the  day  on  which  it  is 
filed,  and  the  county  thereon ;  and,  after  obtaining  a  Jiat  from 

(h)  Ld.  a.  121 ;  Philips  V.  Ca*       (k)  Hook  v.  Donnan,  1  S.  &  S* 
rew,  1  P.  Wms.  117.  227. 
(t)  Ld.  R.  40.  (I)  Hind,  18. 
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Of  ike  Bill  : 


la  w^^anncr  the  Lord  Chief  Baron»  or  one  of  the  Barons,  mt  the  foot  of  the 
'  bill,  for  iMHinar  the  process  (which  is  a  matter  of  coiurM),the  bill 

is  then  entered  in  the  bill-book^  under  the  liend  •f  the  conntj 
where  either  party  dwell,  or  the  property  which  .i»  the  nibject 
of  the  Inll  appears  to  be  situated  (m). 
Wheo  bill  must     By  the  orders  of  the  Court,  comnx>nly  called  Lord.  Clann- 
be  Uftted.  orders,  it  is  directed  that  all  bills  be  dated  the  MiDe  day 

they  are  brou^rht  into  the  Six  Clerk's  Oflke,  and  (hat  Bo  nx 
clerk  presume  to  antedate  any  bill ;  and  that  aa  vnder-ckrk 
presume  to  keep  any  bill  by  him,  but  with  tha  firsi  opportaaily 
delirer  the  same  to  the  six  cierk,  or  his  allowed  deputy,  to  be 
accordingly  filed  (»). 
No  pleading  of  It  is  also  ordered  that  no  bill,  answer,  or  other  pleading 
record  before  \^  g^jj  to  be  of  record,  or  to  be  of  any  effeot  in  Ceuzt, 

until  the  same  shall  be  filed  with  such  of  the  six  cderka  with 
whom  it  ought  to  remain (o) ;  and  by  a  proTious  order,  dated 

 nor  can      in  1646  (;?),  it  is  ordered  that  no  bills,  answers,  or  other  plead- 

be^nude.  ^^^^^  ^  copied  before  they  be  duly  filed 


SCCT.  VI 11. 


In  what  cases 
Amendments 
may  be  made. 


By  inserting 
new  matter  or 
parties. 


By  the  omission 
of  matter  or  parw 
ties  already 
there. 


Of  amending  Bills. 

When  a  plaintiff  has  preferred  his  bill,  and  is  advised  that 
the  same  does  not  contain  such  material  facts,  or  make  all  such 
persons  parties  as  arc  necessary  to  enable  the  Court  to  do  i 
plete  justice,  he  may  alter  it,  by  inserting  new  matter  i 
ing  at  the  time  of  exhibiting  his  bill,  of  which  he  was  not 
then  apprised,  or  which  he  did  not  think  necessary  to  be 
stated,  and  may  add  such  persons  as  shall  be  deemed  necessary 
parties;  or  in  case  the  original  bill  shall  be  found  to  ^ 
matter  not  relevant,  or  no.longer  necessary  to  plaintiff^a  i 
or  parties  which  may  be  dispensed  with,  the.  saaaa.saaiy  be 
stmok  out;. and  the  original  bill,  thus  added  to  or  altered,  is 
termed  an  amended  hill{q). 


(m)  Fowl.  Kx.  Pr.  115. 
(n)  licanits' Orders,  108. 
{o)  Ibid. 


(p)  lb.  110, 
(7)  ]Jind,2l. 
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Bat,  ftlthongh  it  is  the  praetfce  i6  call  a  liill  tiius  altered  an  In  what 
titn^nd^d  WH,  the  am(yndnieiyt  w  in  faet  eflteeined<lwiaB<ac(ili«  m^^be'nMlSte. 
tiiitiation  bf  ' tlife  original  bill,  aild  as  fdnning  part^of  for 


bothf  Ihe  original  an  amended  hill  constitute  hut  tine  tenord  (r),  anient  bUl 

so  much  so,  that  where  an  original  bill  is  fullf 'answered  and  ^^^'Jl^'JUi**"' 

amendiAents  arie  aifterwards  made,  to  whidh  the  defendant  dies  .  , 

.  .  ,  ,        ,  ^         And  mast  be 

not  aninrer^  -  the  Whole  -reebrd  may  be  taken;  pro  etmfesso^  taken  pro  ron- 

genem]]y<(Si>,'  and  atf  brder  ta  take  the  bitt  pno.tHmfeMta  as  to  togi-ther. 
the'  tmiefrdmettts  eoly  will  be  irregular  (0*    An  amended  bill  Mustbead- 

muffl  therefore;' in  all  cases,  be  addressed  to  the  same  Lord  dressed  to  the 

sune  judge* 

Chancellor,  Lo^  Keeper,  or  Lords  CommissionerB  to  irhom  the 
original  bill  was  addressed,  although  a  change  has  taken  place 
m  the  •eestody  of  the  Great  Seal,  between  the  times  of  Mng 
the  original  bill  and  the  amendment  (a). 

'  But,'  aithongh  the  original  and  amended  bill  constitute  hot  Defendant  after 
one  record,  and  are  so  considered  at  the  hearing,  the  defendant,  ^n^iif  io"an. 
in  case  he  has  answered  the  original  bill,  ought  to  answer  the  swer  amend^ 
amendments  only  (jr).    Where  there  is  a  bill,  or  cross  bill, 
and  the  plaintiff  in  the  original  suit  amends  his  bill  before  brining  bill  by 
answer  he  -will  lose  his  priority  of  suit,  and  his  right  to  amending,  loses 
have  an  answer  before  he  is  called  upon  to  answer  the  cross  crosTbilll^ 
bill.     And  it  seems  that,  if  such  amendment  be  made 
after  an  order  has  been  obtained  for  time  to  answer  the 
cross  bill  till   the  answer  to  the  original  bill  shall  have 
come  in,  such  order  will  in  that  case  be  discharged  upon 
motion,  without  costs  (y) ;  and  where  a  plaintiff,  after  amend- 
ing his  bill,  obtains  an  order  for  time  to  answer  a  cron  bill  till 
the  answer  to  his  original  bill  shall  have  come  in,  the  order  for 
time  will  be  discharged  for  irregularity,  with  costs  (z)t 

Amendments  to  a  bill  are  of  two  sorts,  those  which  relate  Amending  by 

to  parties,  and  those  which  affect  the  substance  of  the  ease :  alteration  of 

parties. 

amefrdments  relating  to  parties  are  either  by  the  addition  or 
omissfoh  of  them  :  the  practice  of  the  Court,  with  respect  to 

defendants. 


amendments  of  this  nature,  has  been  before  pointed  -'oul.  By  changing 
There  is  also  another  class  of  amendments  relating  to  parties^  plaintiffs  into 


(r)  Vere  «.  Glynn.  2  Dick.  441.  (*)  Ibid. 

(«)  Jopling  r.  Stuart,  4  Ves.  019.  (y)  Johnson   v.  Freer,  2  Cox, 

(t)  Bacon  v.  Griffith,  ib  n.  37  f. 

(u;  IljnU  22.  (i)  Ibid. 
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Im  wIhh  cases  which  hat  been  before  alluded  to ;  aamrfy,  the  rlimaging  of  the 
mt^hTn^.  ®^  ^  partiei,  hy  ttriking  o«t  the  luuM  of  m  co- 

'  V  '  pkunti£F  and  iiiakiii(^  him  a  defendant.    Thk,  as  we  hare  aeen, 

has  been  permitted  in  the  case  of  an  infimt  heir-at4aw,  wiio 
haa  been  improperly  made  a  plaintiff  (a) ;  and  to,  where  it  waa 
found  that  the  evidence  of  one  of  the  plaintiffi  waa  neceaaaiy 
to  aabetantiate  the  title  of  the  others,  and  the  defendant  re- 
fused to  consent  to  his  examination,  a  motion  for  leave  to 
amend  the  bill,  by  striking  ont  his  name  as  a  plaintiff,  and 
adding  him  as  a  defendant,  wtm  allowed  npon  the  term  of  the 
plaintifis  paying  the  costs,  and  amending  the  defendant's  copy, 
and  not  requiring  any  further  answer  (^). 
Facts  occomDg  With  respect  to  those  amendments  which  are  made  for  the 
amm»^fal1^'  purpose  of  altering  the  case  upon  the  record,  as  against  the 
frodaeed  kiy  defendants  already  before  the  Court,  it  is  not  within  the  pro- 
ameadflMot.  yince  of  this  work  to  point  out  the  cases  in  which  such  amend- 
ments may  become  requisite,  or  to  what  extent  they  may  be 
made.  It  is  to  be  observed,  however,  that  a  plaintiff  ought  not 
to  introduce  facts  by  amendments,  which  have  occurred  since 
the  filing  of  the  original  bill,  because  as  the  amendments  are 
held  to  Constitute  part  of  the  same  record  as  the  original  bill, 
which  can  only  relate  to  facts  which  have  occurred  at  the  time 
when  it  was  preferred,  the  introduction  of  matters  of  a  posterior 
date  would  render  the  record  incongruous.  Matter,  therefore, 
which  has  occurred  since  the  original  bill  was  filed,  should  be 
brought  before  the  Court  by  supplemental  bill,  and  not  by 
amendment  (c.) 

Ol)j<'ciioni  may     Upon  this  principle,  where  a  plaintiff  had,  by  amendment, 

be  uken  by  an-  introduced  a  fact  which  had  occurred  subsequently  to  the 
iwer  as  well  as  * 
by  plea  or  de* 
tnorrsr* 

^a)  Plunkett  r,  Joicc,  2  Scho.  fic  bill ;  so  it  will  not  permit  matter, 

Lef.  169,  tfn(e09.  which  ought  to  be  the  subject  of 

(6)  Motteux  V.  Mackieth,  1  Ves.  amendment,  to  be  brought  bcfcce 

J.  142.  As  to  the  addition  oi' parties  the  Court  by  supplemental  bill, 

by  ameadment,  vt^e  aoo.   As  to  the  Cdchnigh  t.  Evans,  4  Sfan.  76, 

omiksion  of  pi&rti(;s  by  amendmcot,  vid^  eliam ;  Kyan  v,  Stteuart,  1  Cox, 

vidi  508  397  j  Milner  v.  Ld.  Harewood,  17 

(d)  Archbp.  of  York  v.  Staplcton,  Ves.  144. 148 ;  Dean  and  Chapter  of 

2  Atk.  13G.   As  the  Court  will  not  Christcburcb  v.  Siraondt,  a  Mer. 

permit  matter  which  is  proper  for  469 ;  Knight  v,  Matthews,  1  Mad. 

a  supplemcuUl  bill,  to  be  inlro-  .567 ;  Macncil  v,  Cahel,  3  Blir h, 

duceu  by  amendment  to ojigioal  228. 
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filing  of  the  original  bill,  and  the  defendant,  by-kiB  answer  to  In  what 

the  amended  bill,  stated  this  by  way  of  objection  to  the  new  ^^^*^°JJ2de- 

matter,  and  insisted  upon  the  same  adrantage  as  if  he  . had  *  v  *' 

demurred  or  pleaded  thereto;  the  Master  of  the  Rolls  (Sir 

J.  Leacdi)  refused  to  permit  the  plaintiff  to  read  evidence  at 

the  hearing  in  support  of  the  allegations  introduced  by  the 

amendment ;  and,  upon  the  plaintiff's  counsel  a4mitting  that 

without  such  evidence  they  could  not  sustain  their  case,  he 

dismissed  the  bill  with  costs ;  and  his  Honor*s  decision 

confirmed  by  Lord  Brougham,  upon  appeal  (e). 

Cases,  however,  do  sometimes  occur  where  the  introduction,  in  what  case 

by  amendment,  of  matters  which  have  occurred  since  the  date  ju^>s«q»»enj  . 

'  ^  .        facts  may  be  in- 

of  the  original  bill  will  be  permitted  by  the  Court;  thus,  traduced. 

where  the  plaintiff  has  an  incohate  right  at  the  time  of  Where  plainUflf 
preparing  his  original  bill,  and  which  merely  requires  some  ri"ht  on°fi?hig* 
fornud  act  to  render  his  title  perfect;  and  such  formal  act  is  onginal  btll^ 
not  completed  till  afterwards,  (as  in  the  instance  of  an  executor 
filing  a  bill  before  probate,  and  afterwards  obtaining  probate) 
the  introduction  of  that  fact  by  amendment  will  be  per- 
mitted ;  and,  upon  the  same  principle,  where  a  plaintiff  filed 
her  bill  as  daughter  and  next  of  kin  of  an  intestate  without 

taking  out  administration,  upon  which  a  demurrer  was  put  in   as  by  stat- 

and  allowed,  and  afterwards,  to  remedy  the  defect,  the  plaintiff  |iI,^*or°prob«te 

took  out  administration  to  her  father,  and,  having  obtained  an  sued  out. 

order,  amended  her  bill  by  stating  the  letters  of  administration ; 

whereupon  the  defendant  pleaded  in  bar,  the  fact  that  the  taking 

out  the  letters  of  administration  was  subsequent  to  the  date 

of  the  bill,  the  Lord  Chancellor  (Lord  Talbot)  overruled  the 

plea,  observing  that  the  mere  right  to  have  an  account  was  in 

the  plaintiff,  as  she  was  next  of  kin  of  her  father,  and  it  was 

sufficient  that  she  had  now  taken  out  letters  of  administration, 

which  when  taken  out,  related  to  the  time  of  the  death  of  the 

intestate  (f). 

It  is  to  be  observed,  however,  tliat  where,  after  a  bill  has  But  not  where 
been  put  upon  the  file,  any  substantive  facts  occur  which  are  Je^^^u^n ' 
materia]  to  the  Court's  taking  cognizance  of  the  case,  or  to  the  act ; 
gMng  the  plaintiff  title  to  relief  at  all,  such  matters  can- 

(e)  Wray  r.  TlaichiilsbQ,  2  Mi  &       (/)  Humphreys  «.  Humphreys,  S 
K  235.  P.  Wms.  »48. 


512 


0/tkeBiU: 


In  what  cases 
AiBendinents 
may  be  made. 

as  ID  the  case  of 
the  enrolment 
of  a  removal  of 
an  annuity. 


Where  facts  are 
stated  in  de- 
fendant's an- 
swer, which  it  is 
necessary  to  ex- 
plain. 


not  be  introduced  by  amendment ;  therefore  where  a  bill  was 
filed  for  an  account  of  an  annuity  granted  by  a  tenant  Ibr  life 
which,  amongst  other  securities,  was  further  secured  by  a  war- 
rant of  attorney  to  confess  judgment,  and  the  bill  stated  that 
the  plaintiffs  had  caused  a  memorial  of  their  secoritiea  to  be 
enrolled  according  to  the  Act  of  Parliament  then  in  force  (^) ; 
but  it  appeared,  at  the  hearing,  that,  though  a  memorial  of  the 
annuity-deed  and  of  the  bond  had  been  enrolled,  the  warrant 
of  attorney  was  not  included  in  the  memorial,  l^rd  ThorloWy 
although  he  at  first  doubted  whether  he  should  not  permit 
the  parties  to  make  a  new  enrolment  of  the  securities,  and, 
by  amending  the  bill,  bring  the  matter  upon  the  record, 
ultimately  said,  that  if  the  cause  stood  over  for  the  purpose  of 
enrolling  the  memorial,  he  did  not  see  how  it  could  be  brought 
upon  the  record  but  by  a  supplemental  bill  (h). 

It  sometimes  happens  that  a  defendant,  in  his  answer  to  an 
original  bill,  states  facts  which  have  occurred  since  the  bill 
was  filed,  and  the  Court  have  in  such  cases  permitted  such 
facts  to  be  incorporated  into  the  bill  by  amendment.  Tbia 
point  was  much  discussed  in  Knight  v.  Matthews  (t),  where 
the  original  bill  stated,  that  an  action  had  been  commenced 
against  the  plaintiff,  and  the  defendant  by  his  answer  referred 
to  the  trial  of  the  action  which  had  taken  place  between  the 
time  of  filing  the  bill  and  the  putting  in  of  the  answer ;  where* 
upon  the  plaintiflf  amended  his  bill,  and  stated  the  trial  and  its 
result   To  this  bill,  so  amended,  a  demurrer  and  a  plea  were 


(g)  17  Geo.  3.  c.  26,  repealed  by 
S3  Geo.  3,  c.  141,  and  other  provi- 
sions substituted  in  lien  thereof. 

(h)  Davidson  v,  Foley,  8  Hro.C. 
C.  608.  It  is  to  be  noticed,  that 
in  the  above  case  L#ord  Thurlow  ul- 
timately dismissed  tiie  bill  ;  from 
which  it  may  be  inferred  that  his 
lordship's  opmion  was,  that  as  the 
plaintiff's  title  was  defective  at  the 
time  when  the  original  bill  was  filed, 
the  defect  could  not  be  remedied  by 
a  supplemental  bill  ;  and  this  ap- 
pears to  have  been  the  opinion  of 
Lord  Brougham,  in  Pritchard  v. 
Draper,  I  R.  &M.  191,  in  which 
a  bill  was  instituted  by  a  solicitor 
for  payment  of  costs  due  to  him 


from  a  client,  and  it  appeared  upon 
the  answer,  that  he  had  not  deliTer- 
ed  a  signed  bill  conformably  to  the 
Act ;  whereupon  the  plaintiff  deli* 
vered  a  bill,  duly  sigfned,  and  pat 
that  fact  in  issue  by  supplemental 
bill.  Lord  Brougham,  upon  the 
cause  coming  before  him,  expressed 
himself  of  opinion  that  toe  defect 
in  the  title  of  the  plaintiff,  aa  it 
stood  at  the  institution  of  the  suit, 
was  not  cured,  although,  as  the  ob- 
jection was  not  ur?ed  al  the  original 
hearing,  he  thought  it  could  not  be 
taken  on  further  directions.  Vide 
post.  *'  SupplemenUl  Suits." 
(/)  1  Mad.  666. 
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put  in,  and  the  V ice-Chancellor,  Sir  T.  Plumer,  overruled  In  what  cases 

them  both,  and  in  so  doing  observed,    that  in  the  interval  be-  ^^^^  made. 

tween  the  filing  of  the  bill  and  the  answer,  many  circum-  '  v 

stances  may  have  occurred ;  and  the  defendant,  when  he  puts 

in  his  answer  must  state  the  facts  as  they  then  are,  and  that 

if  circumstances  are  introduced  in  tlie  answer  which  have 

occurred  subsequent  to  the  filing  of  the  bill,  the  plaintiff 

must  be  allowed  to  make  amendments,  so  as  to  show  that  such 

new  circumstances  are  not  of  the  colour  he  represents  them, 

and  to  obtain  a  complete  answer  as  to  such  circumstances/' 

Where  the  answer  of  a  defendant  states  facts  which  are  Not  necessary 

material  to  the  plaintiff's  case,  but  which  have  not  been  stated  f°         *°  P"* 
*  '  ^  in  issue  facts 

in  the  bill,  it  is  not  necessary  that  tlie  plaintiff,  in  order  to  stated  by  an- 
avail  himself  of  them  at  the  hearing,  should  introduce  such  * 
facts  into  his  bill  by  amendment,  (although  perhaps  the  most 
convenient  course  would  be  to  do  so)  as  the  replication  to  the 
answer  puts  all  the  facts  stated  in  it  completely  in  issue  be- 
tween the  parties,  and  the  plaintiff  may,  after  such  replication, 
examine  witnesses  as  to  such  facts  as  well  as  the  defendant  (Q. 
Where,  however,  it  is  important  to  the  plaintiff  that  a  fact  dis-  unless necessaiy 
closed  in  the  answer  should  be  further  inquired  into,  or  avoided  ^^Uiwle*^' 
by  some  further  statement,  the  practice  is  often  resorted  to  of  facts, 
introducing  such  fact  from  the  answer  of  the  defendant  into 
the  bill ;  and  where  a  plaintiff,  not  being  satisfied  with  the 
answer,  amended  his  bill,  stating,  by  way  of  pretence,  a  quo-  , 
tation  from  the  answer  and,  negativing  it,  insisted  that  the 
facts  would  appear  differently  if  the  defendant  would  look  into 
his  accounts — the  Vice-Chancellor  (Sir  T.  Plumer)  held,  that 
the  matter  so  introduced  was  not  impertinent  (m). 

Great  latitude  is  allowed  to  a  plaintiff  in  making  amend-  Great  latitude 
ment,  and  the  Court  has  even  gone  to  the  extent  of  permit-  ^gnj^gnte  • 
ting  a  bill  to  be  converted  into  an  information  (n)  ;  it  has  also  |,y  convening  a 
been  held,  where  a  plaintiff  filed  a  bill,  stating  an  agreement,  bill  into  an  in- 
and  the  defendant  by  his  answer  admitted  that  there  was  an  • 
agreement,  but  different  from  that  stated  by  the  plaintiff,  that  by  altering 
the  plaintiff  might  amend  his  bill,  abandoning  his  first  agree-  I,^to™^*  with 

defendant's  an- 

(0  Attwood  V.  ,  I  Russ.  355.        (n)  President  of  St.  Mary  Magda*  swer  ; 

(m)  Seeley  v.  Boeliin,  2  Mad.     len  v,  Sibthorp,  1  Russ.  154. 
176.  *^ 
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In  whait  caaes  ment,  and  praying  for  a  decree  according  to  that  admitted  liy 
may  Unnade.         defendant (o).  In  that  case,  however,  the  amendnent  was 

'  V  '  permitted  because  the  bill  in  its  original  form  might  hare  1>mi 

prepared  nnder  a  mistake  or  misconception  of  coonsel^  and  the 
plainti£F,  having  afterwards  discorered  the  error,  was  allowed 
but  not  so  as  to  by  the  Court  to  abandon  kis  original  case,  and  insist  iipoa  the 
re^pon  both         alleged  by  the  defendant ;  but  the  Court  will  not  cany  itM 
liberality  farther,  and  permit  a  plaintiff  to  amend  his  hilly,  eo 
that  he  may  continue  to  insist  upon  the  agreement  origiaalfy 
stated,  and  if  he  fails  in  that,  to  get  the  benefit  of  the  one 
admitted  by  the  defendant.    Upon  this  principle ^where  the 
original  bill  prayed  the  specific  performance  of  an  agreemeirf, 
and  the  defendant  denied  the  agreement  as  stated  in  the  hil]» 
but  admitted  a  different  one,  whereupon  the  plaintiff  amended 
his  bill,  continuing  to  insist  on  the  original  agreement,  and 
praying  in  the  alternative,  if  not  entitled  to  that,  to  have  the 
execution  of  the  admitted  agreement.— Lord  Redesdale 
missed  the  bill  with  costs,  but  without  prejudice  to  any  hill 
the  plaintiff  might  be  advised  to  file  to  obtain  a  performanee 
of  the  admitted  agreement  (p). 
Whether  a  bill       The  question,  whether  the  Court  ^ill  or  will  not  pennit 
beSnvert^*^"*  a  bill,  filed  for  the  mere  purpose  of  discovery,  to  be  conreried 
into  a  bill  for     iato  one  for  relief,  by  the  addition  of  a  prayer  for  relief ,  does 
relief.  not  seem  to  be  settled.    It  appears,  from  a  note  by  the  noble 

and  learned  author  of  the  treatise  on  Pleading  {q),  that  it  was, 
formerly,  a  frequent  practice  for  the  plaintiff,  in  cases  in  which 
it  was  doubtful,  whether  he  was  entitled  to  relief  in  equity  or 
at  law,  to  frame  his  bill,  in  the  first  instance,  for  a  discovery 
only,  (so  as  to  avoid  a  demurrer  for  want  of  equity,  whichy  if 
allowed,  would  also  have  precluded  his  title  to  the  discovery,) 
and  having  obtained  the  discovery  to  try,  by  amending  his  hill, 
the  question  whether  he  was  entitled  to  the  relief4  This 
practice,  however,  appears  to  have  been  long  discontinued: 
end  in  Butt&rworth  v.  Bailey  (r),  in  which  a  motion  was  made 
before  Lord  Eldon  for  leave  to  amend  a  bill  of  discoyery,  by 

(o)  Per  Lord  Redesdale.  Lind-  Heam,  7  Yes.  222,  and  Deoistoa  v. 

say  t».  Lynch,  2  Sch  &  Lef.  9.  Little,  2  Sch.  &  Lef.  11,  n.  a« 

(p)  Lindsay  «.  Lyaoh,  2  Sch.  &        {q)  Ld.  R.  149.  n.  («). 
Ler.  1;  vidk  ethm  Woollam  v.        (r)  15  V'es.  358. 
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adding  a  prayer  for  relief,  hui  Lordship  said,  that  he  had  no  in  whttt  cases 
racelketiMi  of  ai^  snch  amendment  having  been  permitted^,  maTfa^^mi^ 
and' directed  the  case  to  stand  oyer,  in  order  that  precedents  — ^  .^.z 
might -be  searched  fore  no  such  pneoedents  hsvever  mne 
fbnnd^  md  Ida  LcMrdship  refbsed  the  inotioB  wsth-  eosts^ 
H"  is  'ffeniarkable  that,  notwithstaading  the  circiunstances 
mentioDed  in  the  last  case,  as  to  pveoedsntsi  having  bee» 
searched  for,  and  not  found,  two  cases  are  to  bei  fommi  m 
Ae  imeks  in  which  the  practice  of  aaiendiag  bills  of  discovery, 
bT-convMing  them  into  relief,  has  been  resDited  to.  The 
Mt,  HMyard  v.  Cressy  (5),  and  the  other  Cr(m  Y4  Tyreii  (I). 
Witii  respect- to  the  first,  however,  no  question  tamed  upon  the 
p^fipriety  of  the  amendment,  and  the  defendant  had,  in  faei^ 
uakwemd  the  biU,  alter  it  was  amended,  so  that  it  was  not  open 
to  him  to  object  to  the  amendment  upon  that  gfound ;  and 
with  TQftpect  to  the  otlier  case,  it  seems  that  althovgb^  the 
fttfm  -off  the  bill  was  effectually  one  for  discoyery  mesely,  the 
ietencion' of  the  plaintiff  was  to  procure  relief,  and  that  he 
fauhMadfl  «  case  fbr  it.  It  is  to  be  observed  also,  that  the 
order  in  that  case  was  made  more  in  the  way  oi  a  eonK 
pvomise  thain  as  a  decision,  both  parties  having  made  mis- 
takes^' (the  phtintiff  in  his  bill  and  the  defendant  in  his  plea^) 
«voss  motiotts'  had  therefore  been  made  to  rectify  their  mutual 
^hkmpsp 

it  should  be  mentioned  that  the  decbion  of  Lord  Eldon,  in  SembU  that  it 
Butterwortk  v.  Bailey ,  was  acted  upon  by  the  Court  of  Ex- 
chequer  in  Jackson  v.  Strang  (t<),  but  that  in  a  subsequent 
caee  before  Lord  Lyndhurst,  Lousada  r,  Templer{x\  his 
Lordship  made  an  onier  that  the  plaintiff  should  be  at  liberty 
to  amend  his  bill  within  fourteen  days,  by  adding  a  prayer  fer 
i^Kef  Imd  proper  parties,  or  otherwise  as  he  should  be  advised, 
drd.  It  is  to  be  observed,  however,  that  the  order  was  not 
made  upon  a  motion  for  that  specific  purpose,  but  upon  a  motion 
fbr  a  commission  to  examine  witnesses  in  aid  of  an  action' at 
law,  on  which  occasion  the  Lord  Chancellor  ^  afiter  expieesing 
considerable  doubts  whether  the  facts  mentioned  in  the  bill 
wduTd^  cotistitute  a  defence  to  the  acticm  at^l&w,  said,  he  Vas 

(0  3  Atk.  30*.  (u)  \  WU\.  245; 

(0  2  Mad.  t97.  (i)  2  Rusi'.  665. 
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Id  what  cases 
AmendmeDts 
may  be  maile. 


Bat  in  such 
case  ihe  de- 
fendant may 
put  in  a  new 
answer. 


and  will  be  en- 
titled to  the 
costs  of  his  dis- 
covery. 


Cross-bill 
treated  with 
g^reater  latitude 
than  an  original 
bill. 


inclined  to  think  that  whatever  benefit  the  plaintiffs  were 
entitled  to  derive,  from  the  transactions  referred  to,  in  their 
resistance  to  the  demand  made  at  law,  they  naight  h^^vj^Jt 
more  e£fectually  and  safely  by  a  bill  for  relief  th^  by  ^MXi 
for  discovery  and  commission  only ;  and  for  that  rei^on  qiiacl^ 
the  order.  It  is  also  to  be  noticed,  that  no  objection  ^pf^afif 
to  have  been  made  on  the  part  of  the  defendants  V>  the  coiubq 
of  proceeding  thus  pointed  out  by  his  Lordship,  nor  were  tl^e 
decisions  either  of  Loixl  £ldon  or  of  the  Court  of  Exchequer, 
above  noticed,  then  alluded  to. 

On  a  subsequent  occasion,  however,  in  the  same  caa^^ 
the  dicta  of  Lord  Eldon  in  Butterworth  v.  Bailey ^  were 
brought  forward  in  support  of  a  motion  made  by  the  defendant 
to  have  the  answer  to  the  original  bill  taken  o£f  the  file,  upoa 
which  motion  an  order  was  made  that,  tlie  defendant  shoul4  be 
at  liberty  to  put  in  an  answer  to  the  original  and  amended  hjyy|y 
as  if  no  answer  had  been  filed  to  the  bill  of  discovery ;  and  thiM^ 
the  plaintiffs  should  be  at  liberty  to  take  exceptions  to  the 
answer  to  the  original  and  amended  bill,  as  they  should  be 
advised.  The  plaintiffs  were  also  ordered  to  pay  the  costs  of 
the  suit  up  to  that  time,  including  the  costs  of  the  appli- 
cation (y). 

Upon  the  whole,  therefore,  the  result  of  this  course  of  pro- 
ceeding appears  to  have  placed  the  plaintiff  in  a  situation  very 
little  (if  at  all)  better  than  he  would  have  been  in  had  he  dis- 
missed his  original  bill  for  a  discovery,  and  filed  a  new  one  for 
relief ;  so  that  it  may  fairly  be  questioned  whether  Ihe  decision 
of  Lord  Eldon,  in  Butterworth  v.  Bailey^  and  of  the  Court  of 
Exchequer,  in  Jackson  v.  Strong,  are  at  all  weakened  by  the 
course  adopted  by  Lord  Lyndhurst  in  the  case  last  qupted«  At 
all  events,  it  is  established  that  whatever  the  course  adopt^ 
by  the  Court  may  be,  with  respect  to  allowing  biUs  of  dis- 
covery to  be  converted  into  bills  for  relief,  such  course  will 
not  prejudice  the  right  of  the  defendants  to  their  costs  of  the 
discovery,  and  to  put  in  a  new  answer,  adapted  to  the  new 
form  given  to  the  proceeding. 

In  a  recent  case  where  a  defendant  filed  a  cross-bill  for  the 
purpose  of  getting  a  discovery  only  from  the  plaintiff  in  the 
(y)  lb.  566. 
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ot-igima]  suit,  but  did  not  put  in  any  answer  to  it  before  the  ^^»tc»y 
heatring  of  the  ori^nal  cause,  in  consequence  of  which  the  may  be  made. 

discibvery  became  useless,  whereupon  the  plaintiff  in  the   ^  ^ 

cross-bill  amended  it  by  converting  it  into  a  bill  for  relief ; 
th^  Vic6-Ohancellor,  upon  a  motion  being  made  to  expunge 
tM  kiAHndtn^tki,  with  costs,  thought  that,  under  the  special  cir- 
ciViiistahces,'  the  plaintiff  in  the  cross-bill  might  be  allowed  to 
coiiveyt'  the  prayer  for  discovery  into  one  for  relief,  because  a 
crbss-'bill  vi  to  be  treated  with  greater  indulgence  than  an 
original  bill ;  he  therefore  refused  the  motion  to  expunge,  but 
ordered  that  part  of  it,  which  related  to  costs,  to  stand  over 
till  the  hearing  of  the  cause  (z). 

It  has  been  determined  by  Lord  Eldon,  that,  as  a  bill  for  Bill  for  leliet 
discovery  cannot  be  amended  by  converting  it  into  a  bill  for  ^^^"^'^^1,7 
rdief,*  so  neither  can  a  bill  for  relief  be  converted  into  a  bill  for  stiikiDg  out  the 
a  discotery  by  striking  out  the  prayer.    Thus,  in  JEarl  ChoU  P^y®*"- 
ntdndeiey  v.  Clinton  {a),  where  the  defendants,  having  an^- 
slvered  the  bill,  obtained  an  order  for  the  plaintiff  to  elect 
whethef  he  would  proceed  at  law  or  in  equity ;  whereupon  thtf 
plaintiff  elected  to  proceed  at  law,  and  moved  to  dismiss  his 
bill  as  far  as  it  sought  relief,  and  to  amend  the  record  by 
striking  out  the  prayer  for  relief,  the  motion  was  refused,  the 
Lord  Chancellor  being:  of  opinion  that  the  better  course  for  the 
plaintiff  would  be  to  dismiss  his  bill  and  file  another  for  disco- 
very only,  which  was  done  (ft). 

It  18  to  be  observed  here,  that  if  a  plaintiff  takes  advantage  If  plaintiff 
«         1-  1  .«         ,         1.  ,      insures  an  entire 

of  ail  order  to  amend,  so  as  entirely  to  change  his  case  and  to  i,y 

make  the  bill  a  perfectly  new  one,  he  will  be  ordered,  upon  amendments, 

liiotioh,  Uf  place  the  defendant  in  the  same  position,  with  re-  \^  entitled  to 

gard  to  'costs,  that  he  would  have  been  in  had  the  plaintiff,  in-  cosu  as  if  ori- 

Stead  of  amending,  dismissed  his  original  bill  with  costs  and  Undismissed. 

filed  a  neWone'.    Thus,  where  a  plaintiff  originally  filed  bii 

bill  against  t^e  defendant  as  his  bailiff  or  agent,  in  respect 

(s)  Severn  u«Fletcber,53im»  467.  ence  to  the  registrar's  book»  ii  ,9fr 

(a)  2  V.  &  B.  113.  peared  that  the  order  for  striiiingout 

(fe)  2  Mer.  71.    In  the  above  the  prayer  was  made  by  censeiH, 

case,  Ourish  v.  Donovan,  2  Atk.  and  that  an  answer  waa  put  in  by 

166>  was  cited  in  argument  in  sup-  the  defendant  after  the  order  was 

port  of  the  motion,  but  upon  refer-  made,  2.V.  ts.  B.  Hit     a*.  ' 
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Of  the  Bill  : 


lo  what  cases 
AmandmenU 
maj  be  nrndt. 


And  so  he  will 
where  plaiDttfT 
amends  his  bill 
bv  striking  out 
important  parts. 


of  certain  farms,  praying  an  account  against  him  upon  that 
footing,  and  afterwards,  upon  an  issae  being  directed  to  try 
whether  he  Was  or  was  not  a  mortgagee  of  such  farms,  and 
the  jury  finding  that  he  was,  the  plaintiff  amended  hbt  bill 
by  stating  the  mortgage,  and  converting  his  formeir  prayefr  tdr 
relief  into  a  prayer  for  a  foreclosure ;  upon  the  defendal^s 
making  a  motion,  one  of  the  objects  of  which  was,  that  the 
amended  hill  might  be  taken  off  the  file,  and  that  it  might 
be  referred  to  the  master  to  tax  the  defendant's  costs,  and  that 
the  amended  bill  might  be  taken  off  the  file.  Lord  Eldon  held 
that,  the  defendant  was  entitled  to  all  the  costs  sustained  by 
him  beyond  what  he  would  have  been  put  to  if  the  bill  \M 
been  originally  a  bill  for  a  foreclosure,  and  made  an  order  Ac- 
cordingly, although  he  did  not  go  the  length  of  ordering  the 
amended  bill  to  be  taken  off  the  file(c).  And  so,  where 
a  plaintiff  by  his  original  bill  sought  to  set  aside  a  deed,  but 
after  the  answer  was  filed  amended  tlie  bill  by  niakii^  quite 
a  different  case  and  praying  to  establish  the  de^,  the  Corart, 
upon  motion,  ordered  him  to  pay  to  the  defendant  the  ixwts 
of  the  original  bill,  and  of  so  much  of  the  answer  as  related  to 
certain  accounts  w^hich  had  been  set  out,  in  compliance  with 
the  requisition  in  the  original  bill,  together  with  the  costs  of 
the  motion  (cO* 

Upon  tlie  same  principle,  where  a  plaintiff  takes  advantage 
of  an  order  to  amend  to  strike  out  a  portion  of  his  bill,  though 
he  does  not  alter  the  nature  of  it,  yet,  if  expenses  have 
been  occasioned  to  the  defendant  by  the  part  which  has  been 
struck  out,  which,  in  consequence  of  its  having  been  bo  struck 
out,  could  not  be  awarded  to  him  at  the  hearing,  the  Court  will, 
upon  motion,  order  such  costs  to  be  taxed  and  paid  to  the 
defendant.  Thus,  where  a  plaintiff  f^led  a  bill  which  was  of 
great  length  and  prayed  relief  in  a  variety  of  matters,  to  which 
the  defendants  put  in  answers,  which  were  also  of  great  length, 
after  which  the  plaintiff,  by  virtue  of  a  common  order  to 
amend,  amended  his  bill  and  filed  a  new  engrossment,  which 
was  very  short  and  confined  to  one  only  of  the  objects  of  relief 


(c)  Smith  V.  Smith,  Cooper,  141.        (d)  Ma\or  v.  Dry,  2 S.  &  S.  113. 
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.prayed  by  the  original  bill^  upon  the  defendants,  moving  that  in  what 
the  order  to  amend  might  be  discharged,  and  the  bill  dismissed  ^J^^^^jjjj 
with  costs,  or  that  the  plaintiff  might  pay  to  them  the  costs  of  y" 


putting  ip  their  gnawer  to  so  much  of  the  original  bill  as  did  not 
relate  to.  the  relief  prayed  by  the  jamended  bill,  the  Lord  Keeper 
I^enley  directed  that  the  order  for  amending  the  billshouldstand, 
but  oxdered  that  the  plaintiff  should  pay  to  the  defendants  the 
further  sum  of  five  pounds  beyond  the  sum  of  twenty  shillings 
mentioned  in  the  order (^).  And  where  a  cause,  at  the  hearing, 
wfui  ordeied  to  stand  over,  with  liberty  to  the  plaintiff  to  amend 
by  adding  parties,  and  the  plaintiff  took  advantage  of  that 
order  to  strike  out  several  charges  which  had  necessarily  led 
the  defendant  into  the  examination  of  witnesses,  and  to  add 
jOtherS)  the  Courts  upon  motion,  ordered  that  part  of  the  amend- 
ment to  be  discharged  and  the  plaintiff*s  bill  to  be  restored 
to  what  it  was  before,  in  order  that,  at  the  hearing,  the  costs 
/pf  those  parts  of  the  bill  which  had  been  abandoned  by  the 
pt^inti£[  might  be  awarded  to  the  defendant  (/). 

.    It  may  b^  observed  here,  that  any  amendment  of  a  bill.  After  amend* 
hpiyeTer  trivial  and  unimportant,  authorises  a  defendant,  ™Yenti^lto 
though  not  required  to  answer,  to  put  in  an  answer,  making  answer, 
entirely  a  new  defence  and  contradicting  his  former  answer. 
This  was  held  by  Sir  L.  Shadwell,  V.  C,  in  Bolton  v.  Bo/- 
^on(jj/)f  who  on  this  ground  refused,  with  costs,  a  motion  to 
take  an  answer  to  an  amended  bill  off  the  file,  (which 
answer  was  filed  nearly  three  years  after  the  bill  had  been 
amended,  and  eight  years  after  the  original  answer,)  which  con- 
tradicted the  original  answer,  and  introduced  no  less  than  four 
new  issues  or  defences. 


No  alteration  can  be  made  in  any  pleading  or  other  matter.  No  amendment 

after  it  has  been  filed,  and  by  that  means  become  a  record  of       ^  mMde, 

.       ^  except  upon 

the  Court,  without  the  sanction  of  a  previous  order.    Orders  order. 

for  leave  to  junend  bills  are  usually  granted  on  the  application 

(0  Beot  V.  Wardel,  1  Dick.  330.        (g)  20  June  1831.   MSS.  <x  r«- 
if)  Bullock  V.  Perkins,  1  Dick,     {atume, Beames. 
110. 
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Of  the  Bill: 


By  Order  made 
at  tb«  bearing. 


 Where 

there  appears  to 
be  a  defect  of 
parties. 


Or  where  mat- 
ter has  not  been 
put  in  issue 
witii  sttfiicicDt 
certainty. 


of  the  pitiintiff,  whieh  may  be  had,  ^abject  to  the  mles  -moi 
Tegalations  licreafter  pointed  out,  at  any  period  of  the  davse 
previously  to  the  hearing.  Sometimes  the  Court,  k%  the  hear- 
ing, will  order  a  cause  to  stand  over,  with  liberty  to  the 
plaintiff  to  perfect  his  case  by  tmendment,  upon  his'  paying 
the  costs  of  the  day. 

Thus,  as  we  have  seen,  that  at  the  hearing,  if  the  recoid 
appears  to  be  defective  for  want  of  proper'  parties,  the  Covrt 
will  allow  the  caase  to  stand  over,  for  the  plaintiff  to  amend 
his  bill  by  adding  parties  (^),  or,  where  the  parties  are' W 
numerous  to  be  brought  before  the  Court,  to  alter  the  form 
of  the  bill,  by  making  it  a  bill  by  the  plaintiffs  on  behalf  of 
themselves  and  others  (t).  This  practice  is  not  confined  to 
amendment,  by  adding  parties,  we  have  seen  thslt  it  will  be 
extended  to  permit  the  plaintiff  to  show  why  he  cannot  bring 
the  necessary  parties  before  tlie  Court,  &c.  (k) 

So  also,  where  a  matter  has  not  been  pat  in  'Mne;  with  siif- 
ficient  precision,  the  Court  has,  upon  hearing  the  ca»e,  given 
the  plaintiff  liberty  to  amend  the  bill,  for  tli4'  pui^pose  of 


(A)  Ante,  p.  389. 

(i)  Ante,  p.  336,  337. 

(k)  Milligan  v.  Milchell,  ante, 
p.  388,  under  the  abovementioncd 
order  the  plaintiffs  amcndctl  their 
bill  by  adilin^;  several  co-plaintiff>, 
and  entitling  it  as  a  bill  *'  on  behalf 
of  themselves  and  all  other  persons 
(except  the  defendants)  who  arc  en- 
titled to  be  pew-holclcrs  or  scat'hold- 
ers  in  the  church  or  chapel  aftcr- 
roentioDed,  &c.,"  and  introducing 
new  statcmenLs  and  charges  with  re- 
spect to  such  plaintiffs;  and  Lord 
Cottenharo,  at  the  hearing,  held, 
that  the  anaendment  was  most  irre- 
gular, and  directed  the  cause  to  stand 
over,  with  liberty  to  both  parties  to 
make  such  application  a^  they  might 
be  advised,  1  he  case  subsequently 
came  on  upon  cross  motions,  one  on 
the  part  uf  t\)e  defendants  to  take 
the  amended  bill  and  subsequent 
proceedings  off  the  file,  and  the 
other  on  the  part  of  the  plaintiffs  fur 
leave  to  amend  iigain,  when  his 


Lordship  ordered  that  the  amended 
bill  should  be  taken  ^ff  tke  file  and 
all  subsequent  proceedings  set  aside, 
the  defendants  having  their  costs 
thereof  aud  of  the  presetrt  motiM, 
without  prejudice  to  the  right  of  the 

fdaintiffs  to  avail  tlicmselves  of  the 
iberty  given  them  by  the  origiotl 
order  to  amend,  S.  C,  1  Mylne  & 
Craig,  433.  In  consequence  oT  this 
Older  the  amended  bill  was  taken  offF 
the  file,  and  the  plaiotiA  again 
amended  the  original  bill  by  making 
it  a  bill  on  behalf  of  themselyes  and 
of  all  persons  entitled  to  be  pew- 
owners,  &c.,  and  by  charging  that 
the  pew-owners  are  so  numerous 
(being  above  100  in  number)  that  it 
was  impossible  to  make  them  aU 
parties  to  the  suit;  upon  a  motion 
lo  take  the  second  amended  biU 
00  the  file,  on  the  ground  that  the 
amendments  were  not  sanctioned  by 
the  order,  the  Lord  Chancellor  re- 
fiL^cd  the  uiotion  with  costs,  S.  Cj, 
MSS.  Aug.  1830. 
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making  tho  necessary  alteration  (/).   And  so^  aa  we  have  seen,  By  Order  made 
th«  Court  will  sometimes  at  tlie  hearing  permit  tho  prayer  of  ft  the  hearing.^ 
the  bill  to  be  amended,  so  aa  to  make  it  more  consistent  with 
the  case  made  by  the  plaintiff  tlmn  tho  one  he  haa  already 

iaCcoduced.    And  where  a  plaintiff  had  amended  his  btU,  and  Or  where  the 

by  accident  had  omitted  to  insert  in  the  amended  bill  the  ^™^|ent  with 

prayer  for  relief,  although  it  was  in  the  original  bill,  the  Court  the  cim  made, 
has  put  off  the  cause  in  order  that  the  plaintiff  might  have  an 
opportunity  to  re-amend  his  bill  by  inserting  it  (m). 

Wherever  improper  submissions  have  been  made  in  a  bill  Where  improper 

on  behalf  of  infents,  the  Court  will,  at  the  hearing,  order  havr^en"made 

that  the  bill  shall  be  amended  by  striking  out  the  suhmis-  on  behalf  of  la- 
sion(n).    Upon  the  same  principle,  where  an  infant  heir- 

at-law  had  been  made  a  co-plaintiff.  Lord  Redesdale  ordered  Where  infant 

the  cause  to  stand  over,  with  liberty  to  the  plaintiff  to  amend  b^'^^^  ^ 

his  bill,  by  making  the  heir<at-law  a  defendant  (o) ;  and  co-plaintiff, 
where  a  matter  has  not  been  put,  by  the  bill,  properly  in 
issue,  to  the  prejtidice  of  the  defendant,   the  Court  ha« 
generally. ordered  tiie  bill  to  bo  amended  (/;)•   The  Court  ha« 

even  gone  to  the  extent  of  allowing  the  plaintiffs,  at  the  hear-  hearing 

ing  of  an  appeal,  to  amend  their  bill,  by  converting  it  from  of  an  appeal, 
a  bill  into  an  information  and  bill  {q). 

It  frequentl}'  happens  that,  upon  the  argument  of  a  demurrer,  Upon  argument 

the  Court,  where  tho  ground  for  demurring  can  be  removed  by  Demurrer. 


answer,  has,  in  order  to  avoid  putting  the  plaintiff  to  the 
expense  of  filing  a  new  bill,  instead  of  deciding  upon  the 
demurrer,  given  the  plaintiff  liberty  to  amend  his  bill  on  pay- 
ment of  the  costs  incurred  by  the  defendant ;  because,  after 
a  demurrer  allowed  to  the  whole  bill,  the  bill  is  so  completely 
out  of  Court  that  no  amendment  can  take  place  (r).    A  de-  Where  the  de- 

nmrrcr  for  want  of  parties,  however,  if  allowed,  is  not  con-  rouf'^*' « 

'         '  '  '  want  of  parties. 

(/)  Lord  Red.  2fiS;  cites  2  Bro.  (p)  Lord  Red.  264. 

P.  C.  VJA,  iedvideV\\V\n  r.  Hill,  {q)  President  of  St.  Mary  Magda- 

i  Bro.  V,  C.  (Ed.  Tomlinc;  640  j  len  r.  Sibthorp,  1  Unss.  154. 

vide  ante  Prayer.  (r)  Lord  Cfotiingsby  r.  Jekyll,  2 

(m)  Harding  r.  Cox,  3  Alk  583.  Wms.  300,  S.  C.  2  Ex.  Ca.  Ab. 

/  \  c   1       o»  LI      on  \\i  59  :  Smilh  ».  Barnes,  Dick.  67,  viW« 

V^u^      ^           '  ^lason  r  Lnk;.  2  Bm.  P.  C. 

.iho ;  iint$  lUZ.  .                    Decieets.  2 

(o)  Phmkct  r.  Joicc,  2  Sclio.  &  cha.  Ca.  11H>.  anle  380-386;  %\de 

Ltl.  159 )  antt  99.  Lloyd  r.  Loaiing,  6  Ves.  778. 
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Of      BUI  : 


By  Or^er  made  sidered  as  precluding  amendment  for  tha  porpoee  of  bringii^ 
atUie^ring.  neceaiary  parties  before  the  Court ;  and  ^  Cpiuty,  ip 
gemecaly  annexes  to  the  order  allowing  the  deraufv^  a  di^^ 
tipn  that  the  plaintiff  ahall  be  at  liberty  to  amend  hi*  hill  J^f 
^tdding  parties  thereto,  provided  thej  so  amend  within  ihe 
usual  period. 

Cotisof  tmend'     It  is  to  be  observed,  that  if  after  a  general  denHurfer  has 
mentuponde-    been  overruled,  the  defendant  demurs  ore  tenus,  for  .want  of 
^"partieB[        parties,  and  his  demurrer  is  allowed,  he  will  be  allowed  to  amend 
by  adding  parties,  without  paying  the  costs  of  the  demurrer ; 
but  if  after  the  allowing  of  the  demurrer  ore  tenia  he  takes 
permission  to  amend  more  extensively  than  by  adding  parlies, 
he  can  only  be  allowed  to  do  so  on  payment  to  the  defendant 
of  the  costs  of  the  demurrer  (5). 
Upon  a^uBoent     The  same  order  will  sometimes  be  made  upon  the  argument 
-  of  a  plea  (/),  though  in  general  as  the  allowance  of  a  plea 

does  not,  like  a  demurrer,  necessarily  put  the  bill  out  of 
Court  (u),  the  plaintiff  may,  according  to  the  common  course 
of  the  Court,  obtain  leave  to  amend  his  bill  after  the  plea  has 
been  argued  and  allowed  (a:). 
UjpoD  hearing  Sometimes  the  Court  has  even,  upon  the  hearing  of  an  inter- 
* Vpjll^cSli^'^  locutory  application,  allowed  the  plaintiff  to  amend  his  bill,  so 

 V  '  as  to  afford  him  a  ground  for  making  such  application.  Thus, 

where  a  motion  was  made  on  the  part  of  a  plaintiff  for  a  de- 
fondant  to  produce  a  deed,  before  an  examiner,  the  possession 
of  which  by  the  defendant  was  not  admitted  by  the  answer, 
in  consequence  of  no  allegation  having  been  inserted  in  the 
bill  that  it  was  in  his  possession,  the  Vice-Chancellor  (Sir  J. 
Leach),  and  afterwards  the  Lord  Chancellor,  upon  application, 
g^ve  the  plaintiff  leave,  though  the  cause  was  at  issue,  to 
amend  the  bill  for  the  purpose  of  obtaining  that  admission  (y). 

But  although  the  Court  will  sometimes,  at  the  hearing,  allow 
the  case  to  stand  over,  with  liberty  for  the  plaintiff  to  amend 
his  bill,  the  plaintiff  ought  to  be  careful  before  the  cause  comes 
on  to  have  the  record  in  a  proper  state,  to  enable  the  Court  to 

(s)  Newton  v.  Earl  of  Egmont,  (x)  Lord  Red.  227 ;  this  however 

4  Sim.  574.  is  not  matter  of  course*  vide  PaU, 

(t)  Lord  Red.  227.  (1/)  Barnett  «.  Noble,  1  Jac.  U 

(u)  Vere  r.  Glynn,  2  Dick.  441.  W.  227. 
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make  a  complete  decree  upon  the  point;  for,  as  we  have  seen,  Befbiemiiswtr. 
the  'fkehxitS  himself  cannot,  when  the  cause  comes  on  hearing,  ' 
(oaless  trader  particalar  circumstances,  or  with  the  consent  of 
ll^e  ^defendant)  ohtain  leave  to  amend  his  hill,  even  upon  ihe 
ui^al  terms  of  paying  tiie  costs  of  the  day;  and  if  a  decree 
were  to  be  obtained  upon  the  pleadings,  which  are  defective 
in  a  material  point,  it  would  afterwards  be  liable  to  be  set  aside 
for  ^eitor. 

If  after  the  bill  has  been  filed,  and  before  the  defendants 
have  appeared,  the  plaintiff  discovers  that  he  has  made  any 
emr  or  emission  in  his  bill,  he  may,  as  a  matter  of  course, 
obtaiii  permission  to  amend  it,  without  payment  of  any 
costs;  and  if  the  defendants  have  appeared,  and  taken  an 
office  copy  of  the  bill,  he  may  in  like  manner  have  an  order  to 
amend,  without  costs,  upon  his  undertaking  to  amend  their 
<^ce  copies  (z),  unless  the  amendments  are  of  such  a  nature 
as  fee  require  new  copies ;  in  which  case  he  must  pay  the  sum 
of  twenty  shillings  to  each  defendant  or  set  of  defendants 
who  have  taken  office  copies  for  the  costs  of  such  amend- 
ments. 


m 


In  general  an  amendment  before  answer  puts  an  end  to  all  Effisct  o(,ujpa\ 
process  of  contempt  which  may  have  been  issued  for  want  of 
an  answer  (a) ;  and  the  Court  will  not  allow  an  amendment  to 
be  made  without  prejudice  to  the  process,  even  though  the 
plaintiff  undertakes  not  to  require  any  further  answer  to  the 
amendments. 

It  seems,  however,  that  if  a  specific  amendment  were  to  be 
proposed,  and  it  should  appear  evident  that  the  case,  so  far  as 
relates  to  the  original  defendants,  would  not  be  varied  by  it, 
an  order  to  make  such  amendments  would  be  granted  without 
prejudice  to  the  process ;  but  this  must  be  shown  distinctly, 
otherwise  the  Court  will  not  interfere  (^). 

By  Sir  Edward  Sugden's  Act  "  for  Altering  and  Amending  jn  the  case  of 
the  Law  with  regard  to  Commitments  by  Courts  of  Equity"  (c),  Prisoners  in 
it  is  provided,  that,  where  a  defendant  has  been  brought  to  the 

(s)  i  Har.  eo.  £d.  1603.  (6)  Ibid, 

(u)  Symonds  v.  Ducbess  of  Cum- 
berland, 2  Cox,  111.  (0  1  W.  4,  c.  36,  E.  15,  rule  10. 
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After  Pic*  or  bar  of  the  Court  for  his  contempt  in  not  answering,  or  refuses 
or  neglects  to  answer,  (not  being  idiot,  lanatic,  or  of  Unsound 
mind)  the  Court  may,  upon  motion  or  petition,  of  trMch  doe 
notice  shaH  be  giren  personally  to  the  defendant,  aatiiorize  due 
plaintiff  to  amend  his  bill,  without  such  amendment  operatikig^ 
as  a  discharge  of  the  contempt,  or  rendering  it  necies^ary  16- 
proceed  with  the  process  of  contempt  de  novo ;  but  after  soeh' 
amendment  the  plaintiff  may  proceed  to  take  the  amended  MH 
pro  confesso  in  the  same  manner  as  if  it  had  not  been  amended  : 
Provided  nevertheless,  that  if  the  defendant  shall  be  desirous  to 
answer  such  amended  bill,  the  Court  shall  allow  hiih  stid 
timo  as  shall  seem  just  for  that  purpose  ;  but  if  he  shall  ndf,' 
within  the  time  allowed,  put  in  a  sufficient  answer  to  ih€ 
amended  bill,  the  process  for  taking  the  bill  pro  confesso  lOhy 
h6  resumed  and  carried  on{d).  f 
Where  the  defendant  has  put  in  a  demurrer  or  a  plea,  t!ie' 
plaintiff  may  if  he  please  obtain  leave  to  amend  his  Ml ;  and 
where  no  order  has  been  obtained  to  set  the  plea  Or  dcoharfeiK  ■ 
down  for  argument,  such  leave  is  given,  as  a  matter  of  cotMe/ 
on  condition  only  of  the  plaintiff's  paying  to  the  defendaaft' 
twenty  shillings  costs  {e) ;  but  after  the  order  for  settings  it 
down  for  argument  the  Court  requires  that  it  should  be  upon 
payment  of  five  pounds  for  the  costs  of  the  plea  or  demnrrer, 
in  additfon  to  the  twenty  shillings  costs  for  the  amend- 
ment /). 

It  has  been  held,  that  an  order  to  amend,  upon  patting  in 
a  plea  or  demurrer,  on  payment  of  twenty  shillings  costs,  biight 
to  state  that  the  plea  or  demurrer  has  not  been  set  down(^.) 
And  where,  after  a  plea  had  been  set  down,  the  plaihtiff 
obtained  the  ordinary  order  to  amend  upon  payment  of  twenty 
shillings  costs  only,  upon  the  plea  coming  on  in  the  pap^ 
for  argument,  Lord  Thurlow  was  of  opinion  that  tlie  orrder  scr 
obtained  did  not  strike  the  plea  out  of  the  paper ;  and  that  the 
defendant  was  at  liberty  to  go  on  and  argue  the  plea,  and  get 


After  Pica  or 
Dciiiuirer. 

Heforu  it  is  si't 
dowo. 


After  Plea  or 
Demurrer  aet 
down. 


(d)  By  the  4  &  5  \V.  4,  c.  16, 
rule  7,  this  provision  has  Ufen  ex- 
tended to  the  Court  of  Chaoccry  in 
Ireland. 

(e)  I  Har.  61 ;  Parker  r.  Alcch, 


I  Y.  &  J.  104. 
(/)  1  liar.  61,  1808. 

Jennings  v,  Pearc«,  1  Ves.  J. 

448. 
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declines  to 
argue  it. 


his  costs ;  and  upon  this  ground,  the  plaintiff  not  appearing,  AUef  Plea  or 
his  Lordship  allowed  the  plea,  with  coste  (A).  .  Bmurrer. 

Where  after  a  plea  set  down  the  plaintiff  obtained  an  order 
to  amend  his  bill,  on  payment  of  twen^  shijilings  <p§ts,  the 
Court,  upon  motion,  refused  to  discharge  the  order  for  irregu- 
larity, but  directed  that  it  should  stand,  upon  the  plsuQtiff*8 
paying  to  the  defendant  twenty  shillings  costs  for  the  attend- 
ment,  and  five  pounds  for  setting  down  the  plea  (i).  And  so 
where  a  plea  had  been  set  down  for  argument^  and  when  Where  Plaiaiiif 
it  came  on  to  be  heard,  the  plaintiff  declined  arguing  it,  but 
applied. for  leave  to  amend  his  bill,  the  plea  was  allowed,,  on 
payment  of  five  pounds  costs,  and  leave  given  to  amend  upoA 
the  usual  terms  {k). 

It  has  beeu  before  stated,  upon  the  authority  of  the  Treatise  Leave  to  amend 
on  Pleadings  (/),  that  liberty  to  amend  a  bill,  after  allpwauco  f^^***^!*^*' 
of  a  plfia».  may  be  obtained  according  to  the  common  pntplice  granted  of 
of  the  Court ;  but  it  must  not  be  understood  from  this  that  tjbe 
grantiug.of  j»uch  liberty  to  amend  is  by  any  means  a  matter, of 
course,  eyen  where  the  plea  covers  only  part  of  the  hiU.  Even  where 
This  vas;  decided  in  Taylor  v.  Shaw(m),  where  a  motion  Jqi*  "^*^^*'* 
to  am^nd  after  plea  allowed  was  made,  as  of  course,  hilt  But  must  be 
the  registrar  having  refused  to  draw  up  the  order,  the  plaiA-  made  the  sub- 
tiff  moved,  upon  a  general  notice  (supported  by  an  affidavit*  iSoticML 
stating  that  the  settled  account  was  erroneous,  and  gene* 
rally  that  he  could  introduce  divers  charges  whereby  be 
could   falsify  and  displace   the   alleged   stated  account) 
but  Sir  J.. Leach,  V.  C,  required  that  the  plaintiff  should  Specifjnng the 
serve  a  new  notice  of  motion,  in  which  he  should  state  the  Amendments, 
partijCulfM^  of  the  amendments  he  proposed  to  introduce  into 
the  biU  (n)  ;  and  upon  that  being  done,  his  Honour  dismissed 
the  motip^y  with  costs,  because  the  proposed  amendments  went 
no  further  than,  either  to  show  that,  in  fact,  the  plea  was,  not 
true,  or  that  if  it  were  true  the  plaintiff  ought  to  be  permitted 
to  Burchai^e  aud  falsify  it ;  and  his  Honour  was  of  opinion 

(h)  Jennings  v.  Pearce,  1  Ves.  J.  (/)  Ante,  622.  Ld  Red.  237. 

448.  (m)  2  S.  &  S.  12. 

(t)  Vernon  v.  Cue,  1  Dick,  358.  (n)  Ibid. 
(k)  Lopes  «.DeTastet,SMad. 183. 
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AAer  Plea  or    that  if  the  plahitiff  meant  to  disprove  the  plea  he  mmt  go  to 
>  P*^^""^^ ,   issue  upon  it ;  and  it  wottld  be  useiesa  to  pepmit  htm  tb  intro* 
diice  new  matter  to  that  effect  in  his  bill,  boeatiBs  the  plea 
protected  the  defendant  ftwi  answering  ir;  aad  if  di^piMBCiC 
meant  to  make  a  new  ease,  which  would  avoid  >  the  offoeliof 
the  plea,  and  be  cofiaietent  with  it,  he  ought  to  have:  tofmmA 
for  leai^  to  amend  before  the  argument  of  the  plefa^  add  itwaa 
then  too  late  to  do  so. 
Order  to  amend,     It  may  be  observed  in  this  place,  that  where  a  plea  Ibr  i 
TOc°nt*of  pleS'        parties  was  put  in  to  a  bill  of  discoyery,  which  had  ' 
irregular.         filed  in  aid  of  an  ejectment  at  law,  on  the  ground  that  tiw 
trustees  in  whom  the  legal  estate  was  vested  were  not-  c<k 
plaintiffs  with  the  cestui  que  trusts,  and  upon  argument  a  <iaa 
was  sent  for  the  opinion  of  a  court  of  law,  but  the  parties  not 
being  able  to  agree  upon  the  case,  the  bill-  was  amended  hn^ 
adding  the  trustees  as  co-piaintifia,  Lord  Eldon  diadiaifped-tba 
order  to  amend  for  irregularity,  aa  having  beaa  obtained  whUe 
the  judgment  on  the  plea  was  pMding(o)*  Afterwaidsv  1 
upon  the  plaintiffs  moving  that  the  Vice-Chanoettor*s 
directing  the  case  to  be  stated  might  be  discharged,  and  i 
the  plaintiff  might  be  at  liberty  to  amend  this  bill  hfiAi»  'mi 
troduction  of  facts  to  show  that  the  legal  estate  waa  in  the  traa^ 
tees,  and  that  there  was  a  count  in  the  declaratiotf  in  ejeetmoBt 
on  the  demise  of  such  trustees,  the  Lord  Chancellor  made 
such  an  order,  but  upon  condition  of  the  plaintiffs  consenting  <a 
the  plea  being  allowed  (p). 
Where  Plea  has     It  seems  that,  where  a  plea  has  been  replied  to,  the  plaintiff 
orfer towkh-^'        ^  ^^^^  ^^^^        ^^^^^  ^  withdraw  his  replicatioB  and 
draw  replication  amend,  but  that  such  leave  is  not  a  matter  of  coitrse,  aad 
nuwr^^on  ^^^y  ^®  obtained  on  a  special  motion  {q) ;  and  therefore 

special  applica-  where  an  order  to  withdraw  replication  to  a  plea,  and  amend, 
was  obtained  as  a  motion  of  course,  it  was  discharged  for 
irregularity,  and  the  amended  bill  taken  off  the  file  (r). 
Of  Amending        It  is  to  be  observed  that  if  a  plaintiff  who  haa  obtained 

without  preju-         injunction  for  want  of  an  answer  amends  his  bill,  before 
dice  to  lojunc- 
tion. 


(o)  Ld.  Cholmondely  v,  Clinton,  2      (q)  Carleton  v.  L'Estrange,  1  Taf- 
Mer.71.  ner&R.23. 
(;>)  Ibid  74.  (r)  Ibid. 
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an  opportunity  has  been  afforded  of  diBcnssing  the  pro-  Withont 
prietf  of  the  injunction  upon  the  merits  of  the  case,  he  will  ^^i^^JcSon 

1ob6  the  benefit  of  the  injunction.    Upon  thia  point  greai   y  ' 

^ffireftee  of  opinicm  appears,  formerly,  to  hare  been  «nter«-  drops^n 
tained(«);  but  it  is  now  well  understood  that  an  injunction  plaiDtiffameod- 
drpp»of  course,  upon  the  plaintifiiBi  amending  the  ImU(Q.  inflow  leave 

' :  SometuneSy  however,  the  Court  will,  upon  special  applica^  granted  to 
tion  before  the  merits  have  been  discussed,  give  the  pluntiff  *°»fnd  without 
liberty  to  amend  his  bill,  without  prejudice  to  the  injuwtian,  ^^^^^ 
Thus,  in  Ve$ey  v.  Wilks{v),  where  after  a  special  injunction  be  granted  un- 
bad  be«n  granted  upon  affidavit,  before  answer,  against  one  d^J^SiiS'n; 
of  two  defendants,  who  afterwards  put  in  their  answers^  an  specifviDg  the 
ap piieation  was  made  by  the  plaintiff  for  leave  to  amend  &"»endment; 
hif'  bill  without  prejudice  to  the  injunction,  and  granted. 
Bttt  itis  tobe  observed  that  the  proposed  amendments  were 
stated  in  the  affidavit,  which  ialso  stated  that  the  facts  which 
r^ttderikl  the  amendment  necessary  were  detailed  jn^tdie 
answer  #f  the  defendant,  against  whom  the  injunction  had 
ndt  been  granted,  and  were  a  surprise  upon  the  plaintiff,  and 
had  not  been  contemplated  or  foreseen  by  him  when  he  gav^ 
instructions  for  the  original  bill.    The  affidavit  further  stated 
that  he  required  no  further  answer  from  the  defendant  against 
whom  the  injunction  had  been  awarded,  and  that  the  amend- 
ments proposed  had  no  relation  whatever  to  the  merits  of 
the  case  upon  which  the  injunction  had  been  granted. 

The  Court  has  also  gone  to  the  extent,  under  particular  R«-amendsiient 
circumstances,  of  permitting  a  re-amendment  of  the  bill,  5^[^*|JJ^dice? 
without  prejudice  to  the  injunction,  in  cases  where  the  merits 
of  the^ase  have  not  been  brought  under  the  consideration  of 
the  Court*  In  such  cases,  however,  the  Court  requires  it  to 
be:  clearly  shown  by  affidavit  that  the  plaintiff  had  no  know- 
ledge of  the  facts  proposed  to  be  stated  in  the  amendment, 
so  as  to  have  been  able  to  bring  them  sooner  upon  the  record. 

The  doctrine  upon  which  the  practice  of  requiring  an  affidavit 

(t)  Vld9  Mason  v.  Murray,  2  (0  Bliss  v.  Boscawea,  9  V.&  B. 

Dick.  536  i  Lord  Delvin  v.  Smith,  102. 

Moseley,  204,  and  Eden  on  Injnac-  (v)  3  Mad.  4ti^, 
tions,  120. 
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Without  in  cases  of  this  nature  is  thus  stntcd  in  a  recent  case  by  Lord 
Prejudice  to  an  Eldon(M)  :  "  The  principle  of  requiring  the  case  for  the  injunc- 

'  y  1-'  tion  to  be  put  upon  the  record  iuuncdiately  is,  that  the  party. 

Principle  of  the  the  prosecution  of  whose  demand  at  law  is  to  be  delayed  by  the 
practice.  injunction,  shall  be  delayed  as  short  a  time  as  can  be  con- 

sistent with  justice ;  but  that  principle  is  not  contraverted 
where  a  plaintiff  is  not  informed  that  an  equity  exists,  which 
would  entitle  him  to  relief ;  no  blame  can  attach  apon  him 
for  not  putting  it  upon  the  record  until  he  knows  it ;  but  as 
soon  as  he  knows  it  lie  must  put  it  on  the  record.  In  tho 
case  cited (x),  I  think  the  infonuation  was  obtained  not  from 
the  record,  but  aliunde :  it  is  not  material  for  thia  purpose 
how  the  plaintiff  procures  the  information,  even  though  un- 
duly obtained ;  but  if  he  gets  it  from  the  answer,  the  Ckmrt 
must  know,  from  tlic  bill  and  answer,  that  he  cannot  have  an 
much  benefit  as  if  he  had  asked  farther  questions.  In  that 
case,  therefore,  the  Court  required  to  know  what  were  the 
proposed  amendments;  whetlicr  they  were  material,  and  if 
material,  to  have  ascertained  by  clear  and  positive  affidavit 
that  theyj-elated  to  facts  of  which  the  plaintiff  had  not  a 
knowledge,  enabling  him  to  bring  that  case  upon  tho  record 
sooner.  All  these  facts  must  be  substantiated.'* 
Upon  exce|^tion  There  is  one  case,  however,  in  which  the  Court  will  permit 
lowed,  amend-  amendments  of  a  bill  without  prejudice  to  an  injunction 
fneni  with  already  obtained,  where  the  injunction  has  not  been  supported 
of^courte.**^  upon  merits  or  any  affidavit,  without  requiring  or  calling  for  a 
specification  of  the  amendments  to  be  made,  and  that  is  where 
the  defendant  has  put  in  an  answer,  which  has  been  reported 
insufficient  upon  the  argument  of  exceptions ;  in  such  case  the 
Court  will,  as  a  matter  of  course,  give  the  plaintiff  leave  to 
amend  his  bill  without  prejudice  to  the  injunction,  and  require 
the  defendants  to  answer  the  amendments  and  exceptions  at 
the  same  time. 

Upon  motion        An  order  to  this  effect  may  be  obtained  upon  motion  or 
or  petition.       petition,  without  notice,  as  soon  as  the  Master's  report  upon 
the  exceptions  has  been  filed,  and  an  amendment  of  the  bill 

(u)  Sharp  v.  Ashton,  3  V.  &  B.      (x)  Mair  v.  Thellntson,  ibid. 
148.  not  it* 


Of  amending  Bills, 


529 


under  its  authority  will  not  prejudice  the  injunction  (y),  even  Without 
though  the  order  should  not  express  it  to  be  "  without  pre-  ^"lijanrtion."* 

jutKcef  Sic,'\z),    It  is  to  be  observed,  that  an  order  of  this   '  v  ' 

nature  will  prevent  the  defendant  from  taking  exceptions  to 
the  Master**  report  upon  the  sufficiency  of  the  answer,  pro- 
vided it  he  served  before  the  exceptions  are  set  down,  and 
that  the  mere  filing  of  the  exceptions  will  be  of  no  avail, 
unless  the  order  for  setting  them  down  is  actually  made  and 
served  before  service  of  the  order  for  leave  to  amend,  &c.(a). 
And  so  where  a  bill  has  been  already  amended  under  such  Where  a  bill 
an  order,  and  exceptions  are  taken  to  the  answer  to  the  jJ^a^JiedT*' 
amended  bill,  and  are  allowed,  the  plaintiff  may  have  a  further 
order  to  amend  and  that  the  defendant  may  answer  the 
amendment  and  exception  at  the  same  time  ;  and  such  order 
may  be  obtained,  ex  parte,  without  previous  notice  (6). 

An  order  of  this  nature  may  also  be  obtained  where  a  de-  may  be  ob- 

fendant,  after  exceptions  taken,  submits  to  answer  them(c),  tamed  after  sub* 

*^  mission  to  cx- 

andin  either  case  the  Court  permits  the  amendment  to  be  ceptions; 

made  without  costs. 

Where  the  defendant  does  not  submit  to  the   excep-  but  when  ex- 

tionSy  and  they  are  allowed  upon  argument,  the  plaintiff  2iofi^*pliain- 

must  wait  till  the  report  upon  the  exceptions  has  been  tiff  must  wait 

filed  before  he  procures  the  order  to  amend,  &c.,  other-  ^^^ed  -^"* 

wise  his  order  may  be  discharged   for   irregularity  (d). 

It   requires,   however,    the   exercise  of  some   diligence   aud  if  de» 

on  the  part  of  the  plaintiff's  solicitor  to  obtain  and  serve  Je^la"** 

■  *^  before  service  of 

this  order  in  sufficient  time  to   render   it    available,  for  the  order. 

if  the  defendant,  even  after  the  motion  has  been  made, 

contrives  to  put  in  an  answer  to  the  exceptions  before  the 

order  has  been  drawn  up  and  served,  it  will  bp  regular(c);  he  may  move  to 

and  the  defendant  may,  upon  the  coming  in  of  his  further  <lis8olve. 


(y)  IVIayoe  v.  Hochia,  1  Dick. 

(t)  Adney  v.  Flood.  1  Mad.  4 19 ; 
Dipper  V.  Durant,  3  Mer.  4G5. 

(o)  FarqnhaisoQ  v,  Balfuur,  Jac. 
68T. 

(*)  Mendiziibcl  r.  Ilullctt,  1 
IluKS.6c  M.  324;  liiid  v.  Hustler, 
ib.  32o. 

{c)  1  Har.  C>'l,  Ed.  1808. 


(d)  Dixon  V.  Redmond,  2  Sch. 
&  Lef.  515 ;  Rush  ton  o.  TrougbtOQ. 
2  Sim.  S3 ;  Job  v.  Barker,  2  Swan. 
255. 

(e)  Beihuen  v.  Batemao,  1  Dick. 
206 ;  Knox  v.  Symmonds,  1  Ves.  J« 
87  ;  Faty  v.  Simpson,  2  Coj,  392 ; 
Partridge  r.  Ilaycraft,  11  \  cs.  570- 
578. 
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Of  the  Bill  : 


Withoat      answer,  more  to  dissolve  the  injunction,  which  matt  in 

^TajmSioo.*"  '"^^         stand  or  fall  by  the  original  bill,  and  the 

*  V       ^  thereto  And  where  exceptions  were  taken  to  aa  i 

to  an  injunction  bill,  and  allowed,  and  the  defendant  pot  ii 

a  further  answer  before  the  plaintiff  obtained  the  ordtr  to 

amend,  (which  however  he  obtained  and  served  on  the  mm 

day),  Sir  Thomas  Clarke,  M.  R.,  upon  motion,  held  that  fwt 

of  the  order,  which  directed  the  defendant  to  answer  tiM 

amendments  and  exceptions  at  the  same  time,  to  he  wnag, 

and  discharged  it(g). 

Secuiiik  theKz-      In  this  respect  there  is  a  difference  between  the  practice  dl 

chequer,  c^jy^t  of  Exchequer  and  that  of  the  Court  of  Chancerf. 

In  the  Exchequer  a  further  answer  cannot  be  put  in  afliir 

exceptions  have  been  taken,  and  the  tender  of  the  furtber 

answer  is  considered  as  a  submission  to  the  exceptions  ;  aad 

where  an  injunction  has  not  been  already  granted,  it  may,  after 

such  a  tender,  be  moved  for  of  course  (A). 

Defendant  must      It  is  to  be  observed  that  where  a  plaintiff  has  duly  obtained 

fully  answer  served  an  order  to  amend  and  that  the  defendant  mar 

bolii  onginal  ' 
and  amend<>d     answer  the  amendment  and  exceptions  at  the  same  time,  the 

bill  before  he  original  and  amended  bill  become  one  record,  and  the  de- 
can  move  to 

diiisolve  injunc-  fendant  nmst  fully  answer  both  before  he  can  move  to  dis- 

tio"^  solve  the  injunction  (i). 

N^o  leave  to  Although  the  amendment  of  a  bill,  after  exceptions  for 

amend  pending  insufficiency  have  been  allowed,  will  not  prejudice  an  iniunc- 
exceptions ;  '  r   ^  j 

tion  already  obtained,  the  plaintiff  cannot,  pending  his  ex- 
ceptions, obtain  an  order  for  leave  to  amend ;  because  by  the 
exceptions  the  defendant  is  deprived  of  moving  on  his  answer 
unless  upon  dissolve  the  injunction,  and  the  plaintiff  would,  there- 

ajM^cial  applica-  fore,  indirectly  give  himself  an  opportunity  of  amending 
without  prejudice  to  the  injunction,  which  he  ought  not  to 
If  plaintiff        have  without  special  order.     In  Dixon  v.  Redmond{k)y  it 

amends  pending  jg  gj^|,|  ^j,^^  order  to  amend  so  obtained,  pending  excep- 
exceptions  he        ,  '  r         o  r 

waives  them.      tions,  is  irregular,  but  in  De  la  Torre  v.  Bemal€s{l)y  it 

(/)  Mayne  v,  Ilochin,  1  Dick.  (h)  Edwards  v.  Johnson,  1  Price, 

255.  203. 

^  ^  ^  ,  (0  Mayne  v.  Hochin.  ubi  tupra, 

(g)  Buthuen  i;.  Bateman,  1  Dick.  (jt)  2  Scli.  &  Lef.  515. 

206.  (/)  4  Mad.  396. 
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is  laid  down  that  if  a  plaintifiF  under  such  an  order  amends  Without 

his  hill  hefore  the  exceptions  have  been  allowed,  he  will  ^7njl|?jSioD.*'* 

he  considered  as  having  waived  them.     Where,  therefore,  *  v  -  ' 

a  plaintiff,  after  taking  exceptions  to  the  answer,  is  desirous 

of  amending  his  bill,  without  prejudice  to  the  exceptions 

previously  taken,  there  should  be  a  special  motion  to  that 

effect  (m);  unless  indeed  the  amendment  consists  in  merely  PlaintiiT  may 

adding  a  defendant,  and  requires  no  further  answer,  which  Jefe^^nJ^J,^ 

Lord  Eidon  considered  as  an  excepted  case.  bg  exception. 

It  seems  that  as  a  plaintiff  cannot,  unless  by  special  leave  No  exception 

of  the  Court,  make  material  amendments  in  his  bill  without  f ^  *f^f!* 
'  to  answer  to 

waiving  the  exceptions  which  he  may  have  taken  to  the  original  bill 

answer,  so  he  cannot,  in  general,  after  he  has  amended  his  ^\*"fi^by 

bill,  take  exceptions  to  the  answer  to  the  original  bill  without  special  leave. 

the  special  order  of  the  Court;  and  for  this  reason,  where,  after 

a  bill  had  been  filed  and  answers  put  in,  the  plaintiff  wanted 

to  obtain  an  injunction  to  restrain  the  sale  of  an  estate,  he  moved 

the  Court  specially  that  he  might  be  at  liberty  to  amend  his 

bill  by  praying  an  injunction,  without  prejudice  to  his  taking 

exceptions  to  the  answer,  and  the  Court,  in  making  the  order, 

confined  the  amendment,  specifically,  to  an  alteration  in  the 

prayer  of  the  bill,  and  to  the  single  object  of  the  injunction(n). 

Although  the  rule  is  inflexible,  that  if  a  plaintiff,  who  has  After  injunction 

obtained  an  injunction  for  want  of  an  answer,  amends  his  bill,  K™"^«d  upon 

affidavit^  plain- 
he  will  lose  the  benefit  of  his  injunction,  unless  the  order,  by  tiff  may  have  an 

which  the  amendment  is  sanctioned,  expressly  declares  that  ^  ""^^ 
.    .        1  .  ,     .  .       .  ,  asofcoune; 

It  IS  to  be  without  prejudice  to  the  injunction,  or  has  been 

obtained  upon  the  allowance  of  exceptions  (o) ;  yet  the  rule  is 
only  to  be  understood  as  applying  to  cases  where  the  injunction 
is  a  mere  injunction  to  stay,  proceedings  at  law,  and  has  been 
obtained  in  consequence  of  the  defendant's  default  in  not  ap- 
pearing or  answering.  Where  an  injunction  has  originally 
been  granted  upon  affidavit  of  merits  (/>),  a  motion  to  amend,  but  not  to  re- 
without  prejudice  to  the  injunction,  may  be  obtained  in  the  u"^ffida^t 
Court  of  Chancery  as  a  matter  of  course,  unless  the  bill  has 

(m)  De  la  Torre  v.  Bernales,      (p)  Pratt  v.  Archer,  1  S.  Ic  S. 
4  Mad.  396.  4S3.    The  report  of  which  case 

(n)  Jacob  t..  Hall.  12  Ves.  458.  f  Plf      ^  ^  erroneous  in  staUnj 

^  ^  that  the  common  injunction  baa 

(o)  Bliss  V.  Boscawen,  2  V.  &  B.  been  granted,  when  the  fact  was  that 

101, 102.  it  was  a  special  injunctioii  gnoled 
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Of  the  Bill: 


No  order  to 
amencl  withoat 
prpjudice.  afttr 
full  answer,  till 
merits  have 
been  discussed. 


Withont      been  already  amended  ;  in  which  case  the  Court  will  not  mak« 

Prrjudice  to  ao      order  to  sanction  a  re-amendment  unless  notice  is  a\Ym 
lojaiiction. 

and  the  proposed  amendments  stated,  and  unless  the  Court  ia 
satisfied,  upon  aflidavits,  that  the  amendments  relate  to  facts 
of  which  the  plaintiff  had  no  knowledge  to  enable  him  to 
bring  them  sooner  before  the  Court  {q). 

It  is  to  be  observed  that,  after  a  defendant  has  put  in  an 
answer  to  an  injunction  bill,  the  plaintiff,  unless  he  has  suc- 
cessfully excepted  to  the  answer,  cannot  obtain  an  order  to 
amend,  without  prejudice  to  the  injunction,  till  the  injunction 
has  been  discussed  upon  the  merits ;  and  that  in  Turner  v. 
Bazely  (r),  where  a  motion  to  this  effect  was  made,  after  the 
answer  had  come  in,  and  before  any  exceptions  had  been 
taken,  or  order  nisi  obtained  to  dissolve,  Lord  Eldon  said  that 
the  plaintiff  was  in  that  stage  which  entitled  him  to  maintain 
the  injunction  by  showing  exceptions  for  cause  or  showing 
merits,  but  he  was  not  entitled  to  amend.  The  same  principle 
was  afterwards  acted  upon  by  Sir  J.  Leach,  in  Pen/old  v. 
Stoveld(s). 

It  may  be  observed  here,  that  the  Masters  do  not  consider 
themselves  authorized  by  the  3  &  4  W.  4,  c.  94,  s.  13,  to  make 
orders  for  leave  to  amend  without  prejudice^  and  that  appli- 
cations for  such  orders  must  be  made  to  the  Court. 

Although  much  difference  of  opinion  appears  formerly  to 
have  existed  upon  the  subject  (0>  it  has  now  been  repeatedly 
and  clearly  decided  that,  where  an  injunction  has  been  dis- 
solved upon  the  answer  coming  in,  either  upon  merits,  or  for 
want  of  cause  shown,  the  plaintiff  cannot,  by  amending  his 
bill,  or  filing  a  supplemental  bill  with  new  matter  (which  is 
part  of  the  old  cause),  apply  as  of  course  for  a  new  injunction 
to  stay  proceedings  until  answer  or  further  order;  on  the  ground 
that,  according  to  the  course  of  the  Court,  the  plaintiff  ought 
to  state  his  case,  as  to  the  merits  of  his  equity,  on  the  filing 
of  the  original  bill,  the  Court  not  giving  him  liberty  to  split  and 
retail  out  his  equity  and  to  apply  upon  another  head  for  ano- 


Motions  for 
leave  to  amend 
without  preju- 
dice must  be 
made  to  the 
Court. 

InjuDCtioD  oot 
granted  of 
course  upon 
amendment 
alter  answer. 


on  affidavit.  Pickering  v.  Hanson, 
2  Sim.  488 ;  vide  etiam  King  v. 
Turner,  Mad.  Geld.  256.  In  the 
Ezcheauer  the  plaintiff  is  required, 
even  after  injunction  upon  merits,  to 
specify  the  nature  of  the  amendment, 
Bell  V.  Brockbank,  2  Y.  &  J.  181. 


(f )  Sharp  V.  Ashton,  3  V.  &  B. 
144  ;  Mair  r.  Thellusoii,  ib.  notit, 

(r)  2  V.  &  B.  330. 

(«)  Mad.  471. 

(0  Eden  on  Injunction,  124. 
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tkfir  injuQction  after  the  former  one  is  dissolved  (u).    Thia  Without 
4ootriae  has  been  followed  in  all  the  modem  cases,  and  it  i»  ^'injunirtioo.*^ 

aow  distinctly  settled  that  wliore  an  injunction  has  been  once    '  v  ' 

ilissc^ved  it  cannot  be  revived  but  upon  special  motion  (v). 

It  is  to  be  observed,  that  in  Ncthorpe  v.  Law(x),  it  was 
held,  that  where  an  original  hill  had  heon  tiled,  to  which  an 
answer  was  put  in,  but  no  injunction  had  heen  obtained,  the 
plaintiff  might,  upon  amending  his  bill,  have  the  common 
injunction  for  want  -of  auswer.  In  the  subsequent  case  of 
BlxBS  ¥.  Boscaw€n(y\  however.  Lord  Eldon  is  reported  to 
have  declared,  that  he  would  not  extend  the  principle  of  that 
case,  to  permit  a  plaintiff,  who  had  applied  for  an  injunction 
upon  the  merits  confessed  in  the  ansu^er  to  the  original  bill, 
hut  had  been  refused,  to  have  an  injunction  for  want  of  an 
answer  to  his  amended  hill.  His  Lordship  observed,  the 
pfoposition  is  absurd  that  the  Court  holds  a  plaintiff  so  strictly 
to  the  rule  that  he  shall  put  his  best  case  forward  at  first,  as 
not  to  permit  him  to  amend  without  lo^^ing  the  injunction, 
unless  expressly  saved  in  that  order  of  amendment,  yet  if  in 
discussing  the  merits  of  the  case  the  Court  tliinks  him  not 
entitled  to  an  injunction,  he  shall  obtain  it  by  amending,  not 
communicating  to  the  Court  why  he  did  not  make  the  case 
&r  it  at  first.*' 

It  appears  to  have  been  the  opinion  of  Lord  Thurlow,  in  Injunction  not 

Edwards  v.  Jenkins  (a),  that,  although  after  an  iiyunction  J^g^^^^j" 

has  been  dissolved,  the  plaintiff,  upon  amending  his  bill,  can-  unless  upon 

not  have  an  injunction  till  answer  and  further  order,  on  a  'Pf^F**^  motion; 

•*  '  which  must 

motion  of  course  ;  yet  he  might,  if  the  amendments  were  be  supported  by 

affidavit. 

(tt)  Travera  v.  Lord  StafTord,  Treatise  on  tht*  Law  of  Injunctions, 
2  Y«s.  19,  S.  C.  Amb.  104.  to  have  crept  into  the  report  of 

(v)  Anon.  S  Atk.  604;  Lady  this  case ;  in  which  Loni  bldon  is 
Markham  «.  l>ickeoson,  1  Ves.  Jun.  represented  as  saying,  **  1  made  the 
30;  Norris  v.  Kennedy,  11  Ves.  order  with  reluctance,  but  was  bound 
665 ;  James  v.  Uownes,  18  Ves.  by  the  practice which,  however, 
522;  fiiiss  v,  Boscawen,  2  V.  &  B.  must  have  been  a  roistakef  either  on 
lot ;  Vipan  v,  Mortlock,  2  Mcr.  the  part  of  his  Loidsiiip  or  of  the  re- 
479.  porter,  as,  according  to  the  date,  the 

(x)  13  Ves.  233.  case  was  decided  almost  two  months 

(3f)  Ubitupra,   A  singular  error    before  Lord  Krskine  quitted  the  Seals, 
with  regaid  to  the  determination  in     Kdcn  on  Injunction,  129. 
Neltliorpe  v.  Law,  is  ntiticcd,  by  the       (a)  3  Bro.  C.  C.  425 ;  2  Dick, 
noble  and  learned  author  of  the    7.15,  S.  C. 
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Of  the  Bill : 


Witbout 
Frejodioe  to  an 
injniictioQ. 


and  cannot  be 
made  till  de- 
fendant is  in 
default* 


sufficient  to  raise  an  equity,  obtain  such  an  injunction  on 
special  motion,  without  any  affidavit  in  support  of  the  amend' 
ment  or  equity  of  the  bill ;  the  Court  decidinir,  on  special 
motion  on  the  amended  bill,  what  it  does  of  course  on  the  ori- 
ginal bill.  This  doctrine,  however,  has  been  oreiruled  by 
Lord  Eldon,  in  James  v.  Downes  (b)j  in  which  case  two 
questions  appear  to  have  arisen :  first,  whether  after  an 
amendment  an  injunction  can  be  issued  at  all  vntil  default^ 
cither  in  appearing  or  answering;  and  secondly,  whether 
it  can  be  so  issued  without  special  motion,  and  affidavits 
verifying  the  amendments.  Upon  that  occasion  Lord  Eldon 
stated  the  practice  of  the  Court  upon  these  points :  "  Upon  an 
original  bill  the  plaintiff  cannot  have  an  injunction  until  some 
default  by  the  defendant,  either  by  not  appearing  or  by  not 
answering ;  the  time  in  either  instance  having  expired.  When 
this  motion  was  first  made,  I  had  no  recollection  of  the  case 
that  I  now  find  determined  by  Lord  Thurlow ;  that,  if  after  an 
injunction  dissolved  upon  the  answer  to  the  original  bill  the 
plaintiff  amends,  by  that  amendment  infusing  into  the  record 
an  equity,  supposing  the  allegations  true,  sufficient  bb  tiie 
foundation  of  an  injunction,  he  may  apply :  but  he  cannot, 
I  apprehend,  until  default  by  the  defendant ;  and  then  he  does 
not  move  for  the  injunction  upon  the  amended  bill  by  reason 
merely  of  that  default,  but,  taking  that  as  one  ground,  he 
moves  for  the  injunction,  verifying  the  truth  of  the  amended 
bill  by  affidavit ;  and  then,  if  there  is  both  default  by  the  de* 
fendant,  and  an  equitable  case  proved  by  the  affidavit  of  the' 
plaintiff,  the  Court  giving  credit  to  the  bill  in  the  first  instance, 
if  there  is  also  a  default  by  the  defendant,  in  the  latter  does 
not  give  credit  to  the  bill,  as  the  second  proceeding,  unless, 
besides  the  default,  the  bill  is  also  verified  by  affidavit :  bnt 
until  some  default  the  plaintiff  cannot  be  entitled  to  the  in- 
junction :  for  instance,  unless  the  time  for  answering  has 
expired  without  an  answer  no  verification  of  the  bill  will  do. 
If  Lord  Thurlow  meant  to  lay  down,  that,  though  there  was 
no  default  by  the  defendant,  the  mere  verification  of  the 
amended  bill  was  sufficient;  with  all  deference  I  do  not  agree 


(fe)  18  Vc5.  523. 
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to  that*'  (c).  This  doctrine  was  acted  upon  in  Lee  v.  Ravem-  yjbs^x,  of  upon 
cr<^t(d)j  where  an  application,  supported  by  affidavits,  was  w  e<g»t  regno, 
made  for  a  renewed  injunction  upon  an  amended  bill  afler 
appearance,  but  before  the  time  for  answering  required  by  the 
new  orders  (e)  was  expired,  and  refused  by  the  Vice-Chan- 
cellor,  who  stated  that  previously  to  his  decision  he  had  con- 
salted  with  the  Lord  Chancellor  upon  the  subject,  who 
concurred  with  him  in  his  opinion. 

The  consequence  of  this  decision  is,  that  where,  after  an 
injunction  has  been  obtained  upon  an  original  bill  and  dis- 
solved, the  plaintiff  amends  his  bill,  he  cannot  after  appear- 
ance obtain  an  injunction  upon  the  amended  bill,  even  upon 
affidavits  filed,  until  the  expiration,  after  appearance,  of  five 
weeks  in  a  town  cause,  and  seven  weeks  in  a  country  cause, 
which  is  the  time  allowed  by  the  above-mentioned  order  for 
patting  in  an  answer  to  an  amended  bill. 

What  effect  the  amendment  of  the  bill  would  have  upon  EflTectofainend- 

a  ne  exeat  reano  does  not  appear  to  have  been  decided.    In         "P**°  * 

* '  nt  exeat  regno, 

Orani  v.  Omnt  (/),  however,  Sir  John  Leach,  upon  a  special  '  v  

motion  being  made  before  him  for  leave  to  amend  a  bill  without 
prejudice  to  the  ne  exeat,  refused  to  entertain  the  motion, 
although  it  was  supported  by  an  affidavit  in  which  the  amend- 
ments were  stated,  and  notice  had  been  served  upon  the  bail 
as  well  as  upon  the  defendant ;  his  Honor  observing,  that  he 
had  an  unqualified  aversion  to  the  writ  of  ne  exeat  regno,  but 
should  abstain  from  expressing  any  opinion  that  might  pre- 
judice the  question ;  and  that  the  plaintiff's  counsel,  if  they 
were  satisfied  with  the  analogy  wliich  had  been  pointed  out  to 
the  practice  at  law,  might  take  an  order  to  amend  without  the 
special  reservation,  or  might  abandon  their  motion,  but  that 
in  either  case  they  must  pay  the  costs. 

Previously  to  the  publication  of  Lord  Lyndhurst's  orders    j^jStxt  of  new 
of  the  3d  April  1828,  the  plaintiff  had  an  unlimited  power  of  Orders. 
amending  his  bill,  but  both  before  and  after  answer,  as  oflen 

(c)  It  seems  that  where  an  in-  that  upoD  which  the  iojonction  has 

junction  has  been  obtained,  after  been  so  granted.  Vipan  v.  Mortlock, 

amendment  upon  affidavit,  before  2  Mer.  476. 

answer,  the  defendant  will  be  al-  (d)  6  Sim.  474. 

lowed  to  move  before  answer  to  dis-  {e)  Ord.  21,  Dec.  1892  Ord.  10. 

solve  it,  upon  affidavit  in  reply  to  (/)  2  Sim.  14. 
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Of  UitBtU  : 


Eftctof  new 
Oxdttit. 


After  answer  one 

amendment 

only, 

unless  upon 
special  appKca- 
ttoa. 


Operation  of 
thirteenth  order 
confined  to 
amendments 
after  answer ; 


as  he  found  it  convenient  to  do  so.  This  power  was  cmsA* 
dered,  by  the  Commbsioners  of  Inquiry  into  the  Practice  of  tbm 
Court,  as  too  extensire ;  and,  in  pnrfmance  of  their  re^SxM^ 
mendation,  the  thirteenth  order  was  framed ;  by  whkh  it  w«s 
provided  that  the  plahitifF  should  be  at  liberty,  before  fifing 
8  replication,  to  obtain  one  order  only  for  leave  to  amend,  Imt 
that  no  further  leave  to  amend  should  be  granted  before  reipit* 
cation,  unless  the  Court  should  be  satisfied,  by  affidavit  to  h% 
made  as  therein  mentioned,  that  the  draft  of  the  intended 
amendments  had  been  settled,  approved  and  si^ed  by  coubmI, 
and  that  such  amendments  were  not  intended  to  be  made  fiMr 
the  purpose  of  delay  or  vexation,  but  because  the  same  were 
material  to  the  case  of  the  plaintiff ((/). 

Under  this  order,  it  was  held  by  Lord  Lyndhurst,  in  Ttirle- 
ton  V.  Dyer  (A),  that  the  plaintiff  was  entitled  to  one  order 
to  amend  only,  whether  obtained  before  or  after  answer ;  Md 
that  a  second  order  obtained,  as  of  course  before  -answer, 
was  irregular.  It  appears  that  afterwards,  in  Lcmgdon  t, 
Langdm{i),  his  Lordship  seemed  inclined  to  recede  from  hm 
judgment  in  the  above  case,  though  the  qneetion  was  never 
finally  disposed  of,  and  subsequent  decisions  were  made,  as 
well  by  Lord  Lyndhurst  as  by  his  successor  and  the  Vice-Chan- 
cellor(^),  from  which  it  may  clearly  be  inferred  that  it  was 
the  opinion  of  those  learned  judges  that  the  thirteenth  order 
did  not  apply  to  amendments  made  before  any  answer  was  put 
in ;  and  the  decision  of  Lord  Lyndhurst  upon  the  first  point, 
in  Tarleton  v.  Dyer,  was  considered  to  be  virtually  overmled. 
The  question  has,  however,  been  completely  set  at  rest  by  the 
revised  edition  of  the  orders  promulgated  23d  November 
1831  (/),  in  which  the  operation  of  the  order  has  been  re- 
stricted to  amendments  required  after  the  answer  h€U  been 
filedr 

The  order,  as  thus  amended,  is  in  the  following  words  :  — 
•*  That  after  an  answer  has  been  filed  (m),  the  plaintiff  shall 


(#)  9  Rnss.  App.  8. 
<S)  1  R.  &  M.  L 

(t)  Cited  argument  in  Bird  v. 
Hustler.  IR.&M.  326. 

(k)  Vide  note  to  Bird  v.  Hustler, 
1  R.  &  M.  329. 


(0  1  R*  &  M.  769. 

(fli)  The  words  in  italics  have 
been  introduced  in  the  amended 
order,  and  were  not  in  the  original. 
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be  at  liberty,  before  filing  a  replication,  to  obtain,  upon  motion    Effect  of  new 
or  petition  without  notice,  one  order  for  leave  to  amend  the       Orders.  ^ 
bill ;  but  DO  further  leave  to  amend  shall  be  granted  after  an 
answer,  and  before  replication,  unless  the  Court  shall  be  satis- 
fied hy  affidavit  that  the  draft  of  the  intended  amendments  has 
been  settled,  approved,  and  signed  by  counsel,  and  that  such 
amendments  are  not  intended  to  be  made  for  the  purpose  of 
delay  or  vexation,  but  because  the  same  are  considered  to  be 
material  to  the  case  of  the  plaintiff ;  such  affidavit  to  be  made 
by  the  plaintiff,  or  one  of  the  plaintiffs,  where  there  is  more 
than  one,  and  (n)  his,  her,  or  their  solicitor,  or  by  such  solicitor 
alone,  in  case  the  plaintiff  or  plaintiffs,  from  being  abroad  or 
otherwise,  shall  be  unable  to  join  therein ;  but  no  order  to 
amend  shall  be  made  after  answer  and  before  replication,  either 
without  notice,  or  upon  affidavit  in  manner  hereinbefore-men- 
tioned, unless  such  order  be  obtained  within  six  weeks  after 
the  answer,  if  there  be  only  one  defendant,  or  after  the  last  of 
the  answers  if  there  be  two  or  more  defendants,  is  to  be  deemed 
sufficient.  .  J3ut.  this  order  shall  not  extend  to  amendments,  and  does  not 
wMch  are  made  only  for  the  purpose  of  rectifying  some  "m^cuon  of 
clerical  error,  or  error  in  names,  dates  or  sums ;  in  which  cases  clerical  errois. 
ike  order  to  emend  may  be  obtained  upon  motion  or  petition, 
without  notice.'* 

As  the  thirteenth  order  now  stands,  it  is  clear  that  a  plain- 
tiff, until  answer,  has  the  same  right  that  he  had  before,  to 
amend  his  bill  as  often  as  he  pieces ;  but,  after  answer,  his 
right  of  amendment  is  restricted  to  once  only,  unless  upon 
the  terms  specified  in  the  order;  except  in  cases  where  the 
amendments  are  to  be  made  merely  for  the  purpose  of  rectify- 
ing clerical  errors,  or  errors  in  names,  dates  or  sums,  in  which 
cases  orders  to  amend  may  still  be  obtained  in  the  usual  way.  insuflScicDt  an- 

With  reference  to  this  subject,  it  may  be  noticed,  that  as  an  swerno answer; 
insufficient  answer  is  not  considered  as  an  answer,  an  order  to  aftJ/2JI*^liu'** 

amend,  obtained  after  exceptions  for  insufficiency  allowed  or  not  preclude  oae 

amendment 
after  full  aa- 

(n)  As  this  order  was  originally    mean  and,  and  tlie  affidavit  was  re-  swer. 
promulgated,  the  word  or  occurred  in    (|uired  to  be  made  both  bj  the  plain- 
tbis  place  instead  of  and,  us  at  pre-    tiff  and  his  solicitor.  Browne  o.  Duno, 
sent;  but  it  bad  been  construed  to    3 Sim. 23. 
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•■        ^  ' 

Amendment  of 
bill  after  de- 
marrer  will  not 
preclude  the 
plaintiff  from 
amending  once 
after  answer. 

Thirteenth  order 
does  not  extend 
to  amendment, 
after  answer  by 
defendant,  made 
such  by  amend- 
ment. 


One  further 
order  to  amend 
allowed,  as  of 
course,  after  an- 
swer to  bill 
amended  after 
answer. 


Order  to  amend 
roust  be  obtained 
within  six  weeks 
after  answer  is 
to  be  deemed 
inflkieot; 


submitted  to,  will  not  be  considered  as  the  one  order  to  amend, 
which,  by  the  terms  of  the  thirteenth  order,  the  plaintiff  Is 
entitled  to  have  after  answer  (o).  And,  for  the  same  reftson,  it 
has  been  held,  that  the  amendment  of  a  bill,  by  adding  puiict 
after  a  demurrer  allowed,  will  not  preclude  a  plaintiff  from 
amending,  as  of  course,  after  the  answer  has  come  in  (p). 

It  may  be  noticed,  with  reference  to  the  thirteenth  order.  Hut 
it  has  been  held  not  to  extend  to  amendments  required  in  con- 
sequence of  the  answer  of  a  defendant,  who  has  been  added  hj 
amendment  after  the  original  defendants  hare  answered  ;  sod 
that  (since  the  3  &  4  Will.  4,  c.  34)  a  motion  was  made  before 
the  Vice-Chancellor  that  a  plaintiff  might  be  at  liberty  to  amend 
a  bill,  which  had  already  been  amended  after  answer,  by  the 
introduction  of  a  new  defendant,  by  the  statement  of  matter, 
which  the  answer  of  the  new  defendant  rendered  necessary; 
and  that  the  Vice-Chancellor  said  that  the  amended  bill  mnst 
be  considered  as  an  original  one,  with  respect  to  the  new  de- 
fendant, and  that  the  case  was  within  the  spirit  of  the  thirteenth 
order :  and  the  motion  was  accordingly  granted,  upon  the  plain- 
tiff undertaking  not  to  ser^'e  the  original  defendant  with  a  sab- 
poena  to  answer  the  amendments  (q). 

It  has  been  held  also,  that  the  word  "  answer,"  in  the 
thirteenth  order,  refers  to  an  answer  to  an  amended  bill,  as  well 
as  to  an  answer  to  an  original  bill ;  and  that  therefore,  where 
a  bill  has  been  amended  in  such  a  manner  as  to  call  for  an 
answer  (even  though  it  has  been  upon  special  leave,  afler  re- 
plication filed  and  withdrawn,)  the  plaintiff  may,  at  any  time 
before  the  answer  to  the  amended  bill  has  come  in,  have  a 
further  order  to  amend  (r). 

By  the  terms  of  the  thirteenth  order,  the  time  within  which 
an  order  to  amend  must  be  obtained  is  limited  to  six  weeks 
after  the  answer  of  the  defendant,  if  there  be  only  one,  or  if 
more  than  one,  of  the  last  of  the  defendants  shall  be  deemed 
sufficient,  (unless  in  cases  of  orders  for  amendments  to  rectify 


(d)  Bird  v.  Hustler,  1  U.  &  M.  (q)  Evans  v.  Hughes,   6  Sire. 

S36.  GGG. 

(p)  Feshcller  v,  Ilammett,  3  Sim.  (r)  Wharton  v.  Swann,  2  M.  &  K. 

380.  3G3. 
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clerical  errors,  &c.,  which  it  seems  may  still  be  obtained  at  Effect  of  new 

any  time,  upon  motion  or  petition  of  course).  Under  this  ,  Ordcra.  ^ 
portion  of  the  order,  therefore,  it  has  been  held,  that  the  de- 
fendant has  six  weeks,  beyond  the  two  months  mentioned  in 
the  fourth  order  (5),  as  the  period  before  the  expiration  of 
which  the  plaintiff  must  deliver  exceptions  to  the  answer, 
within  which  he  may  procure  an  order  to  amend.    And  it 

seems  that  a  plaintiff  may  apply  to  amend  his  bill  at  any  time  but  may  be  ob- 

before  the  six  weeks,  after  the  answer  of  the  last  defendant  |*^^JJ|jJ|*^ 

shall  be  deemed  sufficient,  shall  have  expired  (0*  lix  weeks. 

It  is  to  be  observed  that  the  six  weeks,  mentioned  in  the  thir-  Then  six  weekt» 

teenth  order,  run  from  the  time  when  the  answer  of  the  last  of  l^^j^'^")''''**^ 

the  defendants  might  be  deemed  sufficient ;  but  it  has  been  held  the  aniwer  of 

that  a  defendant,  who  is  alleired  to  be  out  of  the  jurisdiction,  is  defend- 
,  -    ,         .  ,  .     ,      °     .       -  ,       ,  ,  ,  .    ant,  being  suf- 

not  a  defendant  withm  the  meaning  of  the  order ;  and  upon  this  ficient ; 

ground  an  order  for  leave  to  amend,  obtained  after  more  than  but  not  where  a 

six  weeks  had  elapsed  from  the  time  when  the  answers  of  all  defendant  is 

the  other  defendants,  though  before  any  answer  had  been  put  out  oflhle juris- 

in  by  the  defendant  alleged  to  be  abroad,  Avas  discharged  for  diction. 

irregularity  (u). 

In  computing  the  time,  which  is  allowed  by  the  thirteenth  in  computing 
order  for  amending  a  bill,  &c.,  or  for  filing,  delivering  or  Jf^p^^*"^^' 
referring  exceptions,  the  time  which  occurs  between  che  Michaelmas  va* 
last  seal  after  Trinity  term  and  the  first  seal  before  Mi-  ^^^^^ 
chaelmas  term,  and  the  first  seal  before  Hilary  term  is  not 
to  be  reckoned  (a:).    The  consequence  of  this  rule  is,  that  if 
the  answer  to  a  bill  be  filed  on  the  30th  of  November,  the 
plaintiff  will  have  till  the  25th  of  January  ensuing  to  except 
to  the  answer;  and  if  no  exceptions  are  filed,  he  would,  sup- 
posing no  vacation  to  intervene,  have  six  weeks  more  to  amend 


(i)  3  Ross.  App.  6. 
(t)  Swinfen  o.  Swiofeo,  3  Sim. 
384. 

(u)  King  of  Spain  v.  Hullett, 
1  Russ.  &  M.  7.  n. 

(x)  19  Ord.  of  1828,  amended 
23  Not.  1831.  It  is  to  be  observed, 
that  the  general  rule  with  respect  to 
all  th<isc  orders,  as  to  time,  is  that 
one  day  is  to  be  included,  and  the 


other  excluded.  Per  Sir  C.  Pepys, 
M.  R. ;  Angell  v.  Wescombe,  1; 
Mylne  v.  Craig,  50.  Where  there 
is  no  seal  before  the  term,  the  time 
expires  on  the  first  day  of  term  ;  and 
if  it  expires  on  a  Sunday,  the  time  is 
extended  throughout  the  Monday  fol' 
lowing,  ib.  Vide  etiam,  Milbum  v. 
T.yStcr,  5  Sim.  5f)5 ;  Manners  v. 
Bryan,  ibid  147, 1  M.  6l  K.  453.  S.C. 
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Ef&ctofoew         bill  under  tlie  Uiirtecnth  order.    It  f^neraily  happeiu, 

,    Orders.       however,  that  between  the  last  seal  after  Michaelnias  temi  and 

the  first  seal  of  Hilary  tenn,  there  is  a  vacation  of  almost  three 

weeks,  which  three  weeks,  according  to  the  provisions  of  the 

nineteenth  order,  must  be  added  to  tlie  six  weeks  occuiring 

after  the  28th  of  January,  thereby  extending  the  wliole  time 

allowed  to  the  plaiiitilT  for  procuring  an  order  to  amend,  after 

the  expiration  of  the  two  montlis,  to  nine  weeks. 

^,      .    .  Some  inconvenience  was  occasioned  by  tlic  operation  of 

motion  to  .  i_  i 

dismiss  till  after  this  order,  in  consequence  of  the  sixteenth  order 'y),  by 

in*"  oi!dw°to'"*°   ^'^"^^^  P^^^*"  ^®  ^®       defendant,  after  the  expiration 

amend  lias  of  two  montlis  from  time  when  his  answer  is  to  be  deemed 
elapsed ;  sufficient,  to  move,  upon  notice,  that  the  bill  shall  be  dismissed 

for  want  of  prosecution,  without  any  allow^ce  being  made 
for  an  intervening  vacation ;  so  that  in  the  case  above  pot 
(although  by  the  effect  of  the  thirteenth  order  the  plaintiff 
would  have  nine  weeks  after  the  answer  was  sufficient,  within 
wliich  he  miglit  move  to  amend),  the  defendant  might,  at 
tlie  expiration  of  eight  weeks  from  the  same  period,  move  to 
dismiss  his  bill.  Tliis  actually  occurred  in  Swinfen  v.  Swin- 
fen  (2),  in  Avhich  the  Vice-Chancellor  made  the  order  to  dismiss 
the  plaintiff's  bill,  although  his  time  for  amending  had  not  ex- 
pired, and  he  had  actually  within  tliat  time  obtained  an  order  to 
amend ;  but  the  inconvenience  has  since  been  obviated  by  tlie 
twenty-sixth  order  of  the  21st  December  1833,  by  which  if  is 
ordered  that  a  defendant  sliall  not  be  at  liberty  to  ser^'e  a  notice 
of  motion  to  dismiss  for  Avant  of  prosecution,  until  after  the  time 
limited  by  the  rules  of  the  Court  within  which  a  plaintiff  may 
obtain  an  order  to  amend  as  to  such  defendant  shall  have  ex- 
pired, anything  in  any  fonner  order  contained  to  the  contrary 
notwithstanding. 

except  by  de-  It  was  stated  by  Sir  L.  Shadwell,  V.  C,  in  Gulli/  v.  Van- 
ai^*^have**  ^rficoafe  (a),  that  the  last-mentioned  order  was  made  merely 
been  filed  in  to  prevent  a  motion  to  dismiss  being  made,  when  the  time  for 
iliTpowerof amending  had  not  expired,  as  against  the  defendants  moving  to 
amendine         dismiss,  and  he  therefore  allowed  a  defendant,  upon  motion,  to 


against  them. 


(.y)  S  April  1828,  amended  23d  (=)  8  Sim.  884. 
Nov.  1831.  la)  5  Sim.  008. 
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dismiss  the  plaintiff  s  bill  as  to  himself,  after  the  expiration  of    Eflect  of  new 
two  months  from  the  time  when  his  answer  was  to  be  deemed  ,  Orders. 
sufficient,  although  from  the  answer  of  the  other  defendants 
not  being  filed,  the  time  for  amending  the  bill  hod  not 
expired. 

It  is  to  be  observed,  that  if  a  plaintiff,  having  obtained  an  Order  to  amend 
order  to  amend  does  not  get  the  order  drawn  up  and  served  JJ°|  ^I^^'t^|,i! 
before  the  defendant  moves  to  dismiss,  the.  order  to  amend  will  dismbsal  of  the 
be  considered  a  nullity,  and  cannot  prevent  the  dismissal  of  ' 
the  bill  {b). 

The  order  to  amend  will,  however,  be  in  time,  if  it  be  drawn  up  but  will  be  in 
and  served  before  the  motion  to  dismiss  is  actually  made,  al- 
though  it  be  after  notice  of  the  motion  has  been  served  (c).   If  fore  motioD  lo 
a  plaintiff,  having  obtained  an  order  to  amend,  does  not  amend  ^|^"|^^  *^^'^'' 
within  the  time  limited  for  that  purpose  by  the  order,  such  order 
becomes  void,  and  the  cause,  as  far  as  relates  to  any  motion  to 
dismiss  the  bill  for  want  of  prosecution,  stands  in  the  same  situ- 
ation as  if  such  order  had  not  been  made  ((f).    And  it  has  been 
held,  that  where  a  plaintiff,  having  obtained  an    order  to 
amend,  amends  his  bill,  but  omits  to  servo  the  defendant  with 
a  subpoena  to  answer  the  amended  bill,  such  a  proceedinor 
will  not  preclude  the  defendant  from  moving  to  dismiss  under 
the  sixteenth  order  (e). 

It  should  also  be  observed,  that  an  order  to  amend,  obtained  Order  to  amend, 
in  violation  of  the  thirteenth  order,  is  considered  as  a  mere  nul-  Ij^^^^jii 
lity ;  and  that,  although  it  remains  undischarged,  it  will  be  no  prevent  motion 
answer  to  a  motion  to  dismiss  for  vrant  of  prosecution  under  the  ^  ^l**™**** 
sixteenth  order  (f).  It  has  been  held,  however,  that  the  accept-  Acceptance  of 
ance  of  costs  under  such  an  order  will  waive  the  irregularity,  gu^ar  o^erwlu 
whether  such  acceptance  be  by  the  defendant's  solicitor  or  by  waive  irregu- 
his  clerk  in  Court  (g).  And  in  the  King  of  Spain  v.  Hullett  (Ji\ 
where  the  Court  had  set  aside  an  order  to  amend,  on  the  ground  Order  to  set 
of  irregularity,  the  order  by  which  the  order  to  amend  was  set  JJ*^*^*^*^ 

aside  was  discharged,  on  the  motion  of  the  plaintiff,  on  the  aside  beeanse 

the  costs  have 

(6)  Anon.  7  Ves.  222 j  Morris  v.  I  Fan.  &  R.  309 j  I  Russ.  153,  n.  accepted; 

Owen,  1  V.6c  B.52a.  S.C. 

(c)  Peacock  v,  Sic\'ier,  5  Sim.  653.       (/")  De  Geneve  v.  Hannam,  1 11. 

(d)  Old.  14,  3  Ap.  1828.  &  M.  494. 

(e)  Brainston  v.  Cailer,  2  Sim.       (if)  Tarleton  r.  Dyer,  I  R.& M.  1. 
4  i8  ;  viiie  cl'uim,  Cooke  v.  iJavies,        (A)  1  K.  ic  M.  7,  n. 


542 


Of  the  Bill: 


{^nnd  that  the  defendant  had  accepted  the  costs  of  the  order 
to  amend,  but  which  ground  had  not  been  insisted  upon  at  the 
hearing  of  the  motion.  It  is  to  be  observed  that,  in  that  case, 
the  order  to  discharge  the  motion  to  amend  had  not  been 
drawn  up  and  served  before  the  application  of  the  plaintiff  to 
discharge  it  was  made,  and  that  the  plaintiff  was  ordered  to 
pay  the  defendant's  costs  of  the  application  (t).  It  seems  also, 
that  where  an  order  to  amend  has  been  irregularly  obtained, 
if  the  defendant,  after  the  bill  has  been  amended,  applies  to 
have  his  office-copy  altered  pursuant  to  the  amendment,  such 
application  will  be  a  waiver  of  the  irregularity  {k). 


Applicstionft  for  Formerly  all  orders  to  amend  were  granted  upon  applica- 
SS^dto^"'**  tion  either  to  the  Lord  Chancellor  or  Vice -Chancellor  upon 
made  before  a  motion,  or  to  the  Master  of  the  Rolls  upon  petition  ;  but  now 
master;  by  3  &  4  Will.  4,  c.  94,  8.  13,  the  masters  in  ordinary  of  the 

Court  are  to  hear  and  determine  all  applications  for  time  to 
plead  answer  or  demur,  and  for  leave  to  amend  bills,  and  for 
enlarging  publication,  and  all  such  other  matters  relating  to 
the  conduct  of  the  suits  in  the  Court  as  the  Lord  ChancelhMr, 
^ith  the  advice  and  assistance  of  the  Master  of  the  Rolls  and 
Vice- Chancellor,  or  one  of  them,  shall,  by  any  general  order 
or  orders,  direct,  in  such  manner  and  under  such  rules  and 
regulations  as  by  any  general  order  or  orders  to  be  also  issued 
by  the  Lord  Chancellor,  with  the  advice  and  assistance 
aforesaid,  sliall  be  directed,  with  a  power  however  of  appeal 
from  the  order  made  on  such  application  to  the  Lord  Chan* 
cellor,  Master  of  the  Rolls  or  Vice-Chancellor,  whose  order 
made  upon  such  appeal  is  to  be  final  and  conclusive :  and  by 
the  fourteenth  section  of  the  above  Act,  it  is  enacted  that  no 
such  application  as  above  mentioned  shall  in  future  be  heard 
and  cannot  be  any  of  the  judges  of  the  Court  of  Chancery,  except  on 
heard^by  one  of  appeal  as  thereinbefore  provided.  Soon  afler  the  passing 
less  upon  ap-'  above  Act,  a  doubt  was  suggested  to  the  Court  as  to 

peal-  whether  it  extended  to  all  cases  where  leave  was  required  to 

amend,  or  only  to  those  in  which  a  special  application  was 
required  by  the  orders  and  practice  of  the  Court;  and  in 

(0  Ibid.  152;  vide  etiam,  Bramatonv.  Carter* 

(k)  Kendall  v.  Beckett,  1  Buss,    ubi  supra. 
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Orders. 


but  not  if  de« 
fendant  has  ap- 
plied (o  have 
Ilia  officeKSopy 
amended. 
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Cullingworth  v.  Grundy  (m),  the  I^rd  Chancellor  (Lord  ^PP^j^^  ^ 
Brougham),  after  conferring  with  the  other  judges  of  the  - 
Court  (Sir  John  Leach,  M.  R.,  and  Sir  L.  Shadwell,  V.  C), 
expressed  an  opinion  that  the  above  clause  was  confined  to 
special  applications,  and  did  not  take  away  the  jurisdiction  of 
the  judges  of  the  Court  to  make  orders  upon  motions  of  course. 

In  consequence  of  this  determination,  all  applications  for  &ciawhera 
leave  to  amend,  which  are  of  course,  and  require  no  notice,  J^^^'j  jj^j^^ 
must  be  made  either  to  the  Lord  Chancellor,  the  Vice-Chan-  obtained  as  of 
cellor,  or  to  the  Master  of  the  Rolls  (n);  but  all  special  applica- 
tions  for  the  same  purpose  must  be  made,  in  the  first  instance^ 
to  the  Master  in  rotation,  to  be  ascertained  in  the  manner 
pointed  out  by  the  seventeenth  order  of  the  21  December 
1833  (o). 

The  Act,  however,  does  not  authorize  the  Masters  to  hear  Applications  for 
and  determine  applications  for  leave  to  amend,  coupled  with  J^honi 
any  additional  matter :  therefore,  application  for  leave  to  dice,  (^c  must 
amend,  without  prejudice  to  an  injunction^  &c.  must  be  made  ^,JJJJ**®  ^  ^ 
to  the  Court  (/?). 

By  the  20th  of  the  last-mentioned  orders,  it  is  directed  Manner  of 

that  all  such  applications  as  are  therein  mentioned,  and  all  ™«king  appli- 

canons  to 

other  special  applications  under  the  said  Act,  shall  be  made  Master. 

by  taking  out  a  warrant,  at  the  foot  whereof  a  notice  shall  be 

written,  specifying  the  object  of  the  application ;  and  the  same 

shall  be  served  two  clear  days  before  the  return  thereof. 

The  23d  order  regulates  the  manner  in  which  the  costs  Costs  of  appli- 

of  applications  to  the  Master  for  special  orders  shall  be  pro-  cation  to  be  in 

the  discretion 

Tided  for,  and  directs  that    the  Masters  shall,  on  all  applica-  of  the  Master; 
tions  to  them,  by  warrant  under  the  Act  or  under  the  above* 
mentioned  orders,  be  at  liberty  to  direct,  and  shall,  accord- 

(m)  2  M.  &c  K.  359.  however  to  the  regulations  prescribed 

(n)  Although  the  3  &  4  Will.  4,  by  the  new  orders  of  the  23  De- 

c.  94,  8.  24,  gives  to  the  Master  of  cember  1833.    Ord.  29,    Vid.  I, 

the  Rolls  the  same  power  of  hearing  M.  &  K.  App.  xvii. 
motions,  pleas  and  demurrers  as  that        (o)  1  R.  &  M.  App.  viii.  ix.,  by 

possessed  by  the  Lord  Chancellor,  the  25th  order,  special  applications 

It  does  not  take  away  from  him  the  during  the  long  vacation  are  to  be 

power  of  making  ordera  upon  peti-  made  to  the  Vacation  Master.  Ante, 

tion,  in  matters  which  in  the  other  532. 

branch  of  the  Court  are  usually  made        (/))  By  the  20th  order  apnlication 

Uf)on  motion,  consequently  orders  of  lo  withdraw  replication  ana  amend 

this  nature  still  continue  to  be  made  may  be  made  to  a  Master.  Vide  port, 

at  the  Rolls  upon  petition,  subject  546. 
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After        ingly,  in  the  orders  made  thereon,  order  and  direct  whether 

Replicttton.  costs  of  the  application  shall  be  costs  in  the  caase^  or 

whether  such  costs,  or  any  part  thereof,  shall  be  paid  by  any 

of  the  parties  personally  ;  and  in  the  latter  case  the  said 

who  may  fix  the  Masters  respectively  shall  in  all  such  orders  either  fix  th« 

dme  for  pay-  ^  ^  ^^^1^  costs,  or  tax  the  same  at  their  dii- 

meot  or  taia-  ^  ' 

tion.  cretion ;  and  the  party  to  whom  such  costs  are  directed  to  be 

paid  shall  be  entitled  to  sue  out  a  subpoena  for  the  same." 
Mode  of  enter-       I'be  form  and  mode  of  entering  special  orders,  to  be 


o^erelb***  by  the  Masters  under  the  above  Act  and  orders,  are  pointed  oat 
Masters.  the  twenty-fourth  order  (r) ;  and  it  is  provided  that  such 

orders,  when  entered  in  the  manner  therein  prescribed,  shall 
be  binding,  unless  rescinded  or  varied  on  appeal,  and  shall  lie 
enforced  in  like  manner  as  if  made  by  the  Court. 


Of^ameadments  The  amendments  hitherto  noticed  are  such,  only,  as  can  be 
tioD.  made  before  the  cause  is  at  issue.    A  plaintiff's  opportunities 

of  amending  his  case  are  not,  however,  confined  to  this 
period,  but  he  may,  after  replication  has  been  filed  and  the 
cause  is  at  issue,  have  leave  to  amend  his  bill,  and  this  eren 
after  witnesses  have  been  examined  in  the  cause,  and  publi- 
cation passed. 

By  adding  par-  plaintiff  has  occasion  to  amend  his  bill  after  repli- 

ties  merely.       cation,  merely  by  adding  parties,  he  may  obtain  leave  to  do 
so,  as  a  matter  of  course  ;  and  upon  this  principle  liberty 
was  given  to  a  plaintiff  to  amend  after  replication,  by 
charging  that  one  of  the  defendants,  already  before  the  Conit, 
was  the  administrator  of  an  individual  whose  personal  repre- 
sentative would  have  been  a  necessary  party  to  the  suit,  on 
the  ground  that  such  an  amendment  amounted  to  no  more 
Permitted  at  any  than  the  addition  of  a  party        Orders  of  this  nature  may  be 
P?™>J  ^'?**out    obtained  without  withdrawing  the  replication  {t) ;  'and  it  seems 
replication.       ^^^^       Court  will,  even  after  publication  has  been  passed 
and  the  cause  set  down,  suffer  the  bill  to  be  amended  by 
adding  parties    ) :  but  it  is  to  be  observed,  that  if  the  parties 
be  added  after  publication  has  passed,  the  cause  as  to  such 

(r)  1  R.  &  M.  App.  xii.  (t)  Ibid, 

(s)  Brattle  v.  Waterman,  4  Sim. 
126  ;  Andrec  v.  .  2  Dick.  768.        (u)  Hind.  26. 
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{mrties  mast  be  heard  upon  bill  and  answer  only(«),  A  bill,  After 
howerer,  cannot  be  amended  after  publication  in  any  other  ^ 


respect  than  by  making  parties,  and  no  new  change  can  be  and  cause  as  to 

iiitrodvced,  or  material  fact  put  in  issue,  which  was  not  so  J^JJ^rc?^^  \^\\ 

be^m ;  but  a  supplemental  bill  should  be  preferred  (x).    And  and  answer. 

where  a  plaintiff,  by  a  false  suggestion  that  the  cause  was  at 

issue  cnly^  had  obtained  an  order  for  liberty  to  amend  his  bill, 

by  the  addition  of  a  prayer  which  had  been  accidentally 

omitted,  the  order  was  discharged  upon  a  motion  made  by  the 

defendant  at  the  opening  of  the  cause  when  it  came  on  for 

hearing(y).    It  is  said,  in  an  anonymous  case,  in  Atkyns(2;), 

that,  afler  publication  has  been  passed,  there  is  no  instance  of  Amendment  by 

a  plaintiff  obtaining  an  order  to  amend  without  withdrawing  JftJi"publica^on 

his  replication.    The  observation,  however,  appears  to  be  a  without  wiih- 

mere  dictum ^  and  it  certainly  cannot  apply  to  cases  where  the  ^lukla!^ 

amendment  is  merely  by  adding  parties,  in  which  case  to 

require  the  replication  to  be  withdrawn  previously  to  the 

amendment  would  be  absurd,  as  the  only  purpose  answered  by 

withdrawing  it  must  be  that  of  enabling  the  plaintiff  to  reply, 

d$  novo,  to  the  answers  of  the  new  defendants,  which  would 

h%  oaeleM,  the  rale  being,  as  above  stated,  that,  in  such  cases, 

the  cause  as  to  those  defendants  must  be  heard  upon  bill  and 

answer  only. 

Where  it  is  intended  to  amend  a  bill  after  replication  filed.  In  what  cases 
by  the  addition  of  new  facts  or  charges,  the  proper  course  is  to  ^^thj^JJrepli- 
apply  for  leave  to  withdraw  the  replication  and  amend ;  an  catioo  before 
order  of  this  description  might,  according  to  the  old  practice  ^c^**"™*"^- 
of  the  Court,  have  been  obtained  at  any  time  before  publica- 
tion ;  sometimes  it  was  granted  as  a  matter  of  course,  without 
notice  of  motion,  and  sometimes  notice  was  given,  as  in  the 
case  before  referred  to  of  a  motion  to  withdraw  a  replica- 
tion and  amend  a  bill,  after  a  plea  had  been  allowed  (a). 

Cu)  Hind.  25.  which  formerly  existed  in  Chancerj, 

(x)  Goodwin  v.  Goodwin,  8  Atk.  a  plaintiff  may,  after  replication, 

S71 ;  Milligan  o.  Mitchell,  1  Mylne  amend  bis  bill,  and  it  is  a  motion  of 

&  Craig.  433.  course  to  withdraw  his  replication 

(y)  Hardin;  v.  Cox,  8  Atk.  683.  and  amend  upon  payment  of  the 

(z)  1  Atk.  51.  usual  costs,  which  are  23  s.  for 

(a)  Carleton  v.  L'Estrange,  vibi  withdrawing  the  replication,  and  20s. 

supra,  p.  526.   According  to  the  for  amending  the  bill ;  but,  if  after  a 

practice  of  the  Court  of  Exchequer,  defendant  has  procured  an  order  to 

which  is  nearly  the  same  as  that  ilismiss  ntii,  the  plaintiff,  in  order  to 

VOL.  I.  N  N 
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l^ine  within^  And  80  also  where  such  a  motion  was  nmde  after  replicalkm 
be  done.      ^'^^     consequence  of  an  undertaking  to  speed  cause  (6). 

*  — 7^      All  difference  in  the  practice  in  this  respect  has  however 

tolit^^'**""*  been  removed  by  the  fifteenth  of  Lord  Lyndhurst's  orders,  by 
replication  muit  which  it  has  been  ordered  that  after  replication  has  been  fiMt 
be  as  special;     ^  plaintiff  shall  not  be  permitted  to  withdraw  it  endi'to 
amend  the  bill,  without  a  special  order  of  the  Court  for  that 
purpose  made  upon  a  motion  of  which  notice  has  been  given, 
the  Court  being  satisfied  by  affidavit  that  the  matter  of  ike 
proposed  amendment  is  material,  and  could  not  wUh 
and  roust  be      ahle  diligence  be  sooner  introduced  into  the  bill.  In 
Mas^.      *    sequence,  therefore,  of  this  order,  by  which  motions  to  with- 
draw the  replication  and  amend  are  constituted  special  indi- 
cations, and  of  the  twentieth  of  the  orders  of  the  31  December 
1833,  before  referred  to,  such  applications,  as  well  as  those 
for  leave  to  amend  bill,  must  be  heard  and  determined  by  the 
Secu«  where       Master  in  rotation.    It  has,  however,  been  decided  by  the 

the  only  object  present  Vice-Chaucellor,  that  this  order  does  not  apply  to 
IS  the  addition  ,       , •       i.  .  ^ 

or  parties.         amendments  by  addmg  parties  after  replication  (c). 

In  every  order       According  to  the  old  practice  of  the  Court  no  time  was 

to  amend  plain-  specified  in  the  order  for  liberty  to  amend,  within 

tiff  must  under-     *  ,      i        ,      t     i   t      n  • 

take  to  do  it       the  amendment  must  be  made,  but  by  ix>rd  Lyndhuirst  s 

within  three       orders (c?),  it  is  provided  that  every  order  for  leave  to  amend 

shall  contain  an  undertaking  by  the  plaintiff  to  amend  his 

bill  within  three  weeks  from  the  date  of  the  order,  and  in 

default  tlicreof  such  order  shall  become  void,  and  the  caose 

shall,  as  far  as  relates  to  any  motion  to  dismiss  the  bill  fi>r 

want  of  prosecution,  stand  in  the  same  situation  as  if  SBch 

order  had  not  been  made. 

Trinity  and  nineteenth  amended  order  (<?),  the  time  which  occurs 

Michaelmas       between  the  last  seal  after  Trinity  tenii  and  the  first  seal 

be  reckoned.      before  MichaelnKis  tenn,  and  between  the  last  seal  after 


retain  it,  files  a  replication,  he  can- 
not, after  being  thus  dilatory,  have 
an  order  to  withdraw  replication  and 
amend  as  of  course,  but  he  must 
give  notice  of  his  motion  and  satisfy 
the  Court  by  alhdavit,  not  only  that 
tlie  amendments  are  material,  but 
that  they  could,  by  due  diligence, 
have  been  inserted  before,  Turner  v. 


Chalwin,  1  Fowl.  Ex.  Pr,  112;  3 
Anst.  807. 

(h)  Myers  v,  ,  4  Mad.  3G8 ; 

Pitt  V.  VVutts,  16  Ves.  120. 

(r)  Di-attle  v.  Waterman,  4  Sim. 
125. 

(</)  Ord.  3  December  1828,  14. 
(c)  Ord.  23  November  18S1. 
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Michaelmas  term,  and  the  first  seal  hefbre  Hilary  term,  is    Time  within 
not  to  be  reckoned  in  computing  the  time  which  is  allowed    ^  ^  dbne."** 
for  amending  a  bill.  '       v  ' 

It  is  to  be  obeenred  that  the  effect  of  the  fourteenth  order  is  to 
place  a  defendant  in  an  injunction  suit  in  a  somewhat  worse 
aitmitton  than  he  was  in  under  the  old  practice,  for  ac<M>rding 
to  that,  where  a  plaintiff  upon  exceptions  allowed  or  sub- 
mitted to,  had  obtained  an  order  for  leave  to  amend  his  bill, 
sad  for  the  defendant  to  answer  the  amendment  and  exceptions, 
at  the  same  time,  the  defendant  had  a  right  immediately  to 
iMTB  that  he  might  make  his  amendments  within  ten  days, 
oor  that  the  order  might  be  discharged  {/) ;  but  now  the  de- 
fendant most  wait  till  the  three  weeks  are  expired  before  he 
can  answer  the  exceptions. 


how  made. 


When  an  order  to  amend  has  been  obtained,  the  first  thing  Service  ofofder 
to  b«r  done  is  to  serve  it  upon  the  defendant  (or  defendants,  if  ^  an^end. 
more  than  one,)  in  the  usual  way  (g) ;  and  it  is  to  be  observed 
that  where  it  is  to  be  done  upon  payment  of  costs,  those 
costs  must  be  paid,  or  tendered,  before  any  further  proceed- 
ings are  had,  otherwise  such  further  proceedings  will  be 
nugatory  (A). 

The  amendments  having  been  duly  prepared,  and  the  draft  Amendments, 
signed  by  counsel  (t),  the  record  must  be  amended  by  inter- 
lining, provided  the  same  can  be  done  so  as  to  make  the  record 
fair  and  legible,  or  if  the  amendment  be  by  omitting  original 
matter,  it  is  done  by  striking  the  same  through  with  a  pen  (A). 

(/)  Whitehouse  v.  Hickman,  1 
S.  &  S.  105  ;  Benedict  v.  Thackeray, 
5  Price,  692. 

(g)  Woodhouse  v.  Meredith,  1 
Jac.  fit  W.  204,  8. 

(h)  Hinde,22. 

(»)  Ante,  p.  410.  In  addition  to 
the  cases  before  cited  may  be  men- 
tioned that  of  Burch  v.  Rich,  1  Russ. 
M.  157,  in  which  a  solicitor,  after  a 
bill  had  been  prepared  and  signed 
by  counsel,  took  upon  himself  to 
after  the  draft  by  the  introduction  of 
new  matter,  upon  which  the  bill  was 
demurred  to,  whereupon  the  plain- 


tiff's solicitor  obtained  the  usual  or- 
der to  amend,  and  did  so  by  striking 
out  the  matter  which  he  had  himself 
introduced,  and  leaving  the  bill  in 
the  state  in  which  it  was  when  it 
received  the  counsel's  signature,  but 
without  again  laying  the  draft  before 
counsel  upon  a  motion  to  take  the 
amended  bill  ofT the  file  on  the  ground 
that  it  had  never  received  the  signa- 
ture of  counsel,  the  Vice-Chancellor 
refused  the  motion,  but  Lord  Lynd- 
hurst,  upon  appeal,  made  the  order. 
{h)  llindc,  22. 
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AmenilmeDts, 
how  made. 

Quantity  of 
matter  which 
may  be  intro- 
duced  by 
amendment 
If  amendment 
exceed  that 
quantity  a  new 
engrossment 
must  be  made. 

In  what  manner 
new  engross- 
ment is  filed. 


Proceeding 
where  plaintiff 
has  undertaken 
to  amend  de- 
fendant's office 
copy. 


If  defendant 
does  not  after 
notice  get  his 
copy  altered,  he 
cannot  object 
on  the  ground 
of  irregularity. 


With  respect  to  the  quantity  of  matter  which  may  he  intro- 
duced into  a  record  without  requiring  a  new  engrossmenty  that 
appears  to  be  limited  in  practice  to  two  Chancery  foUoB^  or 
180  words  in  each  place  (/);  if  the  amendment  exceeds  thai 
quantity  of  words  in  any  one  place,  or  the  bill  haa  been  ao 
often  amended  that  the  amendment  inserted,  though  under 
two  folios,  cannot  be  interlined  upon  the  record,  or  are  ao 
considerable  as  to  blot  and  deface  it,  a  new  engrossment  miiat 
be  made  and  annexed  to  the  original  record  (m).  At  the  time 
of  leaving  the  new  engrossment,  the  clerk  in  Court  shouU  be 
informed  that  it  is  an  amended  bill,  and  the  order  to  amend 
should  be  left  at  the  same  time,  without  which  the  amended 
bill  cannot  be  filed,  and  if  filed  as  an  original  bill  much  diffi* 
culty  would  be  experienced  in  rectifying  the  mistake (»). 

The  amended  bill  being  thus  on  the  file,  the  plaintifiTs  clerk 
in  Court  (the  order  to  amend  having  been  previously  served) 
should,  in  cases  where  the  order  has  been  made  upon  the 
plaintiff  8  undertaking  to  amend  the  office  copy  of  the  de- 
fendant, call  upon  the  defendant  to  produce  his  office  copy  in 
order  that  it  may  be  amended,  and  the  defendant  being  thoa 
apprised  that  the  order  to  amend  has  been  acted  on,  must  leave 
his  copy  with  the  plaintiffs  clerk  in  Court  for  the  purpose  (o). 

It  seems  formerly  to  have  been  considered  to  be  the  duty 
of  the  defendant,  on  being  served  with  the  order,  to  bring 
his  copy  to  the  plaintiff's  clerk  in  Court  to  be  altered,  and 
that  the  plaintiff  was  not  bound  to  procure  the  defend- 
ant's office  copy  of  the  bill  for  the  purpose  of  amending  it,  if 
the  defendant  s  clei  k  in  Court  did  not  think  fit  to  bring' 
it  to  the  plaintiff's  clerk  in  Court  (/>);  but  that  practice 
was  evidently  liable  to  inconvenience,  especially  under  the 
old  practice,  by  which  a  considerable  time  might  have 
elapsed  between  the  service  of  the  order  and  the  amend- 
ment, and  the  practice  now  appears  to  be  as  above  stated. 
Where  a  defendant,  however,  has  had  notice  that  the  amend- 
ment has  been  made,  and  does  not  think  proper  to  take  the 
necessary  steps  to  get  his  copy  altered,  but  suffers  the  cause 


(0  1  Turn.  &  V.  1G9. 
(m)  Ibid,  llinde,  22. 
(n)  1  Turn.  &  V.  170. 


(o)  Woodhouse  r.  Meredith,  1 
lacfic  W.  204. 
(/))  Lloyd  V.  Lloyd,  2  Cox,  431. 
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to  come  to  a  hearing,  the  Court  will  not  permit  him  to  take  Amendments, 

advantage  of  the  objection  at  that  period ;  therefore,  where  a  >    Q^^^  ^ 

plaintiff  had  served  the  order  to  amend,  and  had  neglected  to 

apply  to  the  defendant  for  his  copy,  but  it  appeared  that  the 

eaose  having  subsequently  abated  by  the  marriage  of  a  female 

plaintiff,  it  had  been  revived,  and  the  order  for  revivor,  (in 

which,  as  well  as  in  the  bill  of  revivor,)  the  amendment  was 

noticed,  served  upon  the  defendant,  it  was  considered  that 

this  was  sailicient  notice  of  the  amendment  (^. 

Where  a  plaintiff,  after  appearance  and  before  answer,  Under  order  to 

obtains  an  order  to  amend  without  costs,  upon  his  undertaking  cosuTon^^der- 

to  amend  the  defendant's  office  copy,  and  it  afterwards  turns  taking  to  amend 

out  that  his  amendments  are  too  extensive  to  pennit  of  their 

being  introduced  into  the  original  engrossment,  he  may,  on 

payment  of  the  20  5.,  which,  had  the  usual  order  been  made 

sanctioning  such  an  amendment,  would  have  been  the  sum  DevM^ngrofit-  ^ 

which  he  would  have  been  liable  to  pay,  amend  his  bill  by  a  new        °J  P*y- 

^  ^     ,  ^  mentofaoi. 

engprossment  without  procunng  a  new  order  for  that  purpose  (r).  costs. 

It  is  to  be  observed  that  an  amended  bill  is  not  considered  Amended  bill 

to  be  on  the  file  for  the  purpose  of  an  attachment  for  want  of  an  {-^ 

answer  before  an  entry  has  been  made  of  the  amendment  in 

the  Six  Clerks'  book,  and  that  there  is  not  any  difference  in 

this  respect  between  the  amendment  of  a  bill  which  has  been  * 

answered,  and  the  amendment  of  one  which  has  not  been 

answered  («). 

Where  a  plaintiff,  after  answer,  has  obtained  an  order  to  Defendant  after 

amend,  without  requiring  any  further  answer,  and  shall  have  *^ht  da^s  to**** 

amended  the  bill  any  otherwise  than  by  an  alteration  in  names,  consider  wlie- 

dates  or  sums,  or  the  correction  of  clerical  errors  only,  the  '*^«rhewili 

,      answer,  ficc 

defendant,  as  of  course,  has  eight  days  time  to  consider  whe- 
ther it  is  necessary  for  him  to  answer  the  same,  within  which 
time  he  may,  if  he  please,  put  in  an  answer  gratis {t).    If  no  If  no  answer 
answer  is  put  in,  the  plaintiff,  at  the  end  of  eight  days,  is  at  da^i°p^2n|iff 
liberty  to  file  a  replication,  or  to  set  down  the  cause  for  hear-  may  reply  or 
ing  on  bill  and  answer,  unless  the  defendant  shall  have  pre- 
viously served  an  order  for  time  to  answer,  or  taken  and 

(q)  Lloyd  V.  Lloyd,  2  Cox,  431.        (t)  Savory  v.  Dyer,  Arab.  70; 

(r)  Cox  V.  Cbampucys,  Mad.  &    vide  /tiam  Bolton  v.  Bolton,  ante. 
Geld.  814.  p.  619. 

(<)  Adamson  v.  Blackstock,  1 
S.  Ifc  S.  120.  N  N  3 
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Of  AoMvciTiig,  served  a  warrant  for  time  to  answer  such  ucended  bill,  in 
which  case  the  Master  may  allow  the  defendant  saeh  time 
(if  any)  for  that  purpose  as  lie  shall  think  fit(«).  If  m  plain- 
tiff takes  advantage  of  an  order  for  leave  to  amend  witfaont 
requiring  a  fresh  answer,  to  insert  in  his  bill  a  prsjer  foc-an 
injunction,  he  will  not  be  allowed  to  more  for  an  injinnetiM 
upon  merits  confessed  in  the  answer  to  the  origiaal  faiU  iiUctiie 
eight  dftys  are  elapsed,  within  which  the  defendant  msj  \^mt 
in  an  answer  to  the  amended  bill  (t>).  It  teemi 
that  in  the  Exchequer,  where  a  bill  was  amended  after  t 
by  adding  a  defendant  only,  it  was  held  that  the  Ofigiaal 
defendant  could  not  answer  the  amended  bill  {x.) 
If  plaintifT  If  a  plaintiff  requires  an  answer  to  his  amended  bill^.-lie 

aSi%I^he*musi  serve  the  defendant  with  a  subpcma  for  that  purpose (y), 

aenre  ainfr-       in  the  form  required  by  Lord  Brougham *s  order8(<z),  nnleea  he 

'POMa;  upon  exceptions  allowed  or  submitted  to,  obtained  -aa 

unless  where  ,     ^.    ,  .      ,    ,  ,11.1 

he  has  obtained  order  for  leave  to  amend  and  that  the  defendant  may  anemr 

an  order  for  amendment  and  exceptions  at  the  same  time,  in  whidi 

defendant  to  *  •  1  «  • 

answer  amend-  case  no  new  subpoena  is  necessary  to  be  served  upon  the  on- 
menu  and  ex-    gj^al  defendant  (a). 

same  time.  Formerly,  a  subpoena  to  answer  an  amended  bill  requind 

personal  service  upon  the  original  as  well  upon  new  defendttita 
made  by  the  amendment,  but  by  Lord  Lyndhurst's  order,  the 
service  of  a  subpoena  to  answer  an  amended  bill  upon  the  deck 
in  Court  of  a  defendant  to  the  original  bill  is  made  good 
service  {b). 

And  may  either  ^  defendant  may  not  only  answer  an  amended  bill,  bat  he 
answer  or  de-  may  defend  himself  from  tlie  effect  of  the  amendments  by 
mur  or  plead.  jeniufrgy  or  plea(c) ;  as  where  a  plaintiff  amends  his  bill,  and 
states  a  matter  arisen  subsequent  to  the  filing  of  the  bill,  and 
properly  the  subject  of  a  supplement  bill  or  bill  of  revivor  (d). 
And  it  has  been  held,  that  a  defendant  may  demur  to.  an 
amended  bill,  even  though  he  has  previously  put  in  a  demurrer 
to  the  original  bill  (e). 

(m)  Orders, 21  December  1833,  1 1.  (a)  Angerstein  u.  Clarke,  1  Ves. 
(»)  Savcry  r.  Dyer,  Amb.  70.         J-  250. 

(,)  Gill  ..  Mathews,  3  Ans..  871».  »  Tl'^fj,^' 

^  \^     .            ,  ,  (^)  l^r^  l^t-'d.  1011,234. 

(y)  IVnuington  i>.  Ld.  Muncaslcr,  i  Aik.  29. 

1  Ne«l.  Pra.  197.  (^  )  Bancrofi  r.  Wardour,  2  Bro. 

(:)  Old.  21  Dcccmbci  1833,  1.  C.  C.  6G  ;  2  Dick,  67,  S.  C. 
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It  is  BaW  that  if  a  matter  anses  aubsequent  to  the  filing  of  Oi  AMwering, 
the  bill,  and  properly  the  subject  of  a  supplement  bill  is  stated  - 
by  amendment,  and  the  defendant  answers  the  amended  bill,  JjJ^IJment 
it  is  too  late  to  object  to  the  irregularity  at  the  hearing(e);  it  should  be  taken 
has,  however,  been  recenUy  decided  that  if  a  defendant  by  ^""^^^^ 
bis' answer  to  an  amended  bill  claim  the  same  benefijt  that  he  plea. 
Dknotild  have  been  entitled  to  had  he  demurred  or  pleaded  in  But  defendant 
bar,  he  will  be  entitled  to  the  same  advantage  at  theliearing  ^^J'JJ^'"*' 
that  he  would  have  had,  had  he  put  in  a  formal  plea  or  de-  tame  benefit  as 
tnnrrer  to  the  amended  bill(/),  and  that  he  will  not  be  pre-  j^^^^^*" 
jndiced  as  to  costs  by  allowing  the  cause  to  proceed.    And  pleaded, 
in  Milligan  v.  Mitchell(g),  where  the  amendments  were  in- 
troduced into  a  bill  irregularly,  and  the  defendant,  instead  of 
coming  to  the  Court  by  motion  to  complain  of  the  irregularity, 
put  in  his  answer,  in  which  he  insbted  upon  the  objection, 
and  reserved  to  himself  the  same  benefit  of  it  as  if  he  had 
pleaded  it  in  bar,  to  which  answer  the  plaintiff  replied,  and  . 
set  the  cause  down  for  hearing;   Lord  Cottenham,  after 
ordering  the  amended  bill  to  be  taken  off  the  file,  and  all  the 
proceedings  upon  it  to  be  set  aside  as  irregnlar,  held  that 
although  the  defendants  might  certainly  have  prevented  con- 
siderable delay  and  expense  by  bringing  the  objection  imme- 
diately before  the  Court,  the  costs  ought  to  be  borne  by  the 
plaintiffs. 

The  proper  course,  however,  to  be  pursued  in  general  by 
the  defendants,  where  a  bill  has  been  irregularly  amended,  is 
to  apply  to  the  Court  by  motion  either  to  have  the  amended 
bill  taken  off  the  file,  or  to  have  the  amendments  expunged. 
The  former  motion  is  applicable  to  cases  where  there  has  been 
a  new  engrossment,  the  latter  is  adopted  where  the  amend- 
ments have  been  merely  made  by  interlineation  of  the  old 
record. 


We  have  seen  above  that  in  all  cases  where  the  plahitiff  Ofthecotttof 
obtains  leave  to  amend  his  bill  upon  payment  of  costs,  the  » 
amount  of  costs  to  be  paid  to  each  defendant,  or  set  of  de- 

(c)  Lord  Red.  169,  234.  (g)  1  Mylnc  v.  Craig»  4^3. 

( /)  Wray  v.  Hutchinson,  2  M.  fit  K.  235. 

N  N  4 


ii^liiiu-iuiii.  Iio  will  iiot  be 

iiioriu  t'onfuMod  in  the  i 
(Uvit  Hnt  ulapsedy  within 
III  III  iiiiii\\i«r  to  (III*  Hiiieuded 
•lull  111  lUv  l*\rlitfi|iu*r,  where  el 
l>\    i.iitiiiK'  a  (IflViularit  only,  it 
»u  i.'tiilinii  t  iMittt  lint  iiimwcr  the  i 

\i  i  y\  iiniitl  n'i|iiiri*H  an 
iiiii-t  .101  >«•  tilt'  il«*lviicluiil  with  a  jvl 
til       Umiii  ii'.|iuitMl  liy  l^nl  Broii|^nBi*i 
iit'oii  i'\(-i'|>ii(iii!4  iiUowcd  or  BvfaBil 
iinii  that 

ilu'  .ilut  luluii'iit  iiiul  tixt't'|itioiiB  at 
t  .1 1(>  no        s'.hfHiHn  in  nocemitry  to 

Vlll.ll  iU  UMIlluily(t>. 

r%miu'il\..i  MibfHVHH  to  nnawer 
|vi  «ttii.il  !ii>i\u-i*  upon  tlio  original  as  iriell 
ui.uK*  U\  till*  iiiiioiiiliiinit,  but  by 
kk  tMii*  1*1  i\  Kfi:'f\vnii  to  unftwor  on  i 
m  \  out  I  o('  u  iU'tVtulaut  to  the 

...IS  i.ii., I       ^  «U'U'ml.ok(  iii.iv  not  only  answer  i 
tu.^i.....         it,^^  (KumuI  tiiiiiscll'  t'r\un  the  effect  01 
tliMiiiiitvi  oi  plcay^i'V.  u»  wlM^re  a  plaint 
t^Uxw^  .1  iiiiiii«'i  ctiision  iiulMMK|uent  to 
iMoiH'iU  lUv  Miluivt  of  »  Auuulement  1 
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Costs  fendanto,  who  have  taken  office  copies  or  answered,  is  limited 
01  amending.        on       rm  • 

^  ^  '  to  20  5.    This  sum  has  long  been  felt  as  rery  inadequate  to 


remunerate  the  defendants  for  the  expense  incurredy 
Tarious  attempts  have  from  time  to  time  been  made  to  relieve 
them  from  the  effect  of  it,  where  it  has  been  mede  the 
means  of  oppression.     In  Lord  King's  time  such  attempts  to 
vary  from  the  rule  were  made,  and  in  Deggs  v.  CoUbTooke{K)^ 
Lord  Hardwicke  expressed  his  intention  of  considering  how 
to  make  a  defendant  some  amends  for  being  put  to  a  greet 
expense,  by  allowing  him  a  more  adequate  compensation  then 
only  20  s,  costs  on  the  plaintiff* s  amending  his  bill  after  k 
long  answer  and  other  necessary  proceedings  on  the  part  of  the 
defendant (i).    But  although  his  Lordsliip  afterwards  departed 
from  the  rule,  he  never  altered  it  by  any  general  regula- 
tion, nor  was  any  adequate  remedy  provided  for  the  injuetice 
to  be  paid  by      frequently  produced  by  adherence  to  it  till  the  new  orders  of 
m*«^w1lS!j  ^^^^         promulgated ;  by  the  29th  of  which  it  is  provided, 
•nch  coftU  are       that  where  a  plaintiff  is  directed  to  pay  to  the  defendant  the 
ps^d^  pii^.  ®^  ^®        ^^^^  occasioned  to  a  defendant  by 

tiff;  any  amendment  of  the  bill  shall  be  deemed  to  be  part  of  such 

unless  the        defendant's  costs  in  the  cause  (except  as  to  any  amendment 

amendmenu      which  nmy  have  been  made  by  special  leave  of  the  Court,  or 

have  been  made  i  , 

by  special  leave  which  shall  appear  to  have  been  rendered  necessary  by  the 

or  occasioned  by  default  of  such  defendant),  but  there  shall  be  deducted  from 
defendant  s  own 

defauU.  such  costs  any  sum  or  sums  which  may  have  been  paid  by  the 

Sums  already  plaintiff  according  to  the  course  of  the  Court  at  the  time  of 

Sucted  ^  amendment " 

Defendant's  order  it  is  directed,  that  when  upon  taxation 

costs  of  amend-  a  plaintiff  who  has  obtained  a  decree  with  costs  is  not  allowed 

deduct^  from  amendment  of  the  bill,  upon  the  ground  of  its 

coftU  to  be  paid  having  been  unnecessarily  made,  the  defendant's  costs  occa- 

^^^adecree'^'  sioned  by  such  amendment  shall  be  taxed,  and  the  amount 

thereof  deducted  from  the  costs  to  be  paid  by  the  defendant 

to  the  plaintiff(/). 

menu  wb«re°  "  ^®  YifL^e  seen  before  that  where  a  plaintiff,  after  the  an- 

they  change  the  gwer  has  come  in,  finds  himself  unable  to  support  his  case  as 
whole  case. 


{h)  1  Atk.  306. 

(i)  BcamesoQ  CosU,  221. 


{h)  2  Russ.  App.  3. 
(0  Ibid. 
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stated,  and  takes  advantage  of  a  common  order  to  amend  to  ^ 

change  the  whole  nature  of  his  Bill,  he  will  not  be  permitted  to      *°>«»ding.  ^ 

do  so  without  paying  to  the  defendant  all  the  costs  he  has  been 

put  to,  beyond  those  he  would  have  been  charged  with  if  the 

bill  originally  had  been  properly  framed  (m) ;  and  also  that 

where  a  plaintiff,  after  putting  a  defendant  to  great  expense 

in  preparing  to  meet  a  particular  part  of  the  case  made 

by  the  bill,  makes  use  of  an  opportunity  of  amending  to  strike 

out  that  part  of  his  case,  he  will  not  be  allowed  by  that  means 

to  deprive  the  defendant  of  the  costs  occasioned  by  the  part 

of  the  bill  so  struck  out(n). 

(m)  Ante,  p.  517.  (n)  Ante,  p.  519. 


H-i^hm  ^  '^''^         Vnicr  m  -t!«       -fae  Kcr  fcsn  is  to  mb  ohT 

;  w!!?-^*  *  .-w-otw/i   ▼Urn  s  1  -mr  .Muiu!!.  'TOT  rf  tte  Gnat. 

tiwt  'finirf*^  'n       ^aurfrr  *aiziiiei£  rtwiiimmting  Iniii  to 
«» -eniHiL   '';inw»ltne  •»       'Urf  5inn  it  -lie  -rrrr  mda'  a  < 

ir>  th#»  mamm  ^I^sjpA  uruiMr  aim.    Thia  Trrrt  ii 
^h*»  am  pmewwi  if  -iie  Co  or*,  bnt  the  awm 
nww^  pir')fp0t!r*,j  %pplirahie      those  prrHreeiiiii^  which  are  i 
M^ti^fi^  mmrtM     ror  the  pmnKwe  of  rompeOxv  < 
M  f}u^  fH//p<t»nj  ia  «^  »nie  manner  char  the  osm  procov  at 
emntnMk        in  s^lieii. 

th^  of  fJv^ir  'pm0tftii^n*r3  *rhich  answ«^  to  the  j»ljia  m 
m  ^k/jnity;,  hnt  f»  the  Trltj  'iriiirh  are  Lssoed  m  ca»e  fc- 
Undinttif  nyMk  f)ein<r  «inlj  warned  to  obej  die  or%maI  writ, 
fpffnj^  Uf  m  fn).  And  it  \si  t«D  be  ofcserred,  diat  the  writ 
/>f  unf/pfpiva  dlff^m  from  the  of  her  writs  of  process,  in  being 
Atf^^tPti  to  the  party  himself,  whereas  the  sabseqnenc  writi  or 
fffd^rft  fiff;  A\r(^('tt^^  not  to  the  party  himself,  but  certain  mbii»- 
t^rri^l  offir^erA,  comrrjanding'  them  to  take  certain  proceedings 
n^H\nni  the  cl«;fendant,  calcalated  to  enforce  his  obedience. 
Hti^  mmA  'Th\n  writ  must  he  issued  and  served  opon  all  the  partiee 

tiXfiiMi  tyi  Af'  fMffnthni  to  a  hill  (except  the  Attorney-general,  who  being 
lwfi#y-g«fi«fil,  offirijr  of  tho  Crown,  always  supposed  to  be  present  in 
C/Oiirt,  is,  AS  w<j  have  seen,  merely  attended  with  a  copy  of 
nttt§nn\nnifmtn  ^^i^  ^'<ll)f  (^^)  before  a  cause  can  be  properly  said  to  be  com- 
?/  '^1**  'T^"*'  fiiofirml.  It  is  to  l>o  olwierved,  however,  that  before  it  is  issued 
ii(Nn(*««  n^nifist  n  peer  or  peorens,  it  is  necessary  to  procure  m  the  first 

itiHlnriro  ii  ItMtor  vnHHivv, 

(h)  a  m.  ('(Mil.  c.  %\%,  (h)  Ante,  133. 
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0/  Letters  Missive, 

The  nature  and  form  of  lettera  missive  have  been  before  How  obtained, 
pointed  out  (b),  and  all  that  remains  now  to  be  done,  is  to 
direct  the  reader's  attention  to  the  manner  in  which  thej  are 
to  be  obtained  and  served. 

The  first  proceeding  for  tliis  purpose  is  to  leave  a  petition, 
praying  for  the  letter  missive,  with  the  Lord  Chancellor'i^ 
secretary,  who  will  get  the  petition  answered,  upon  which  being 
done  in  the  affirmation,  the  letter  missive  must  be  bespoken 
at  the  same  office  (c). 

The  original  letter,  with  a  copy  of  the  petition,  as  an-  How  served, 
swered,  must  then  be  served  personally,  or  left  at  the  de- 
fendant's place  of  abode  (ef).    An  office-copy  of  the  bill  moat 
also  be  served  at  the  same  time  with  the  letter  missive. 

And  by  an  order  of  the  28th  November  1783,  persons  Peers  not  bound 
having  the  privilege  of  peerage  are  not  obliged  to  take  or  pay  ^^^of'S^^bfu 
for  any  other  copy  of  the  bill  upon  their  appearing  thereto  (c). 

It  is  to  be  observed,  that  this  letter  missive  is  only  a  com-  Proceedings  in 
pliment,  it  is  not  process  to  found  proceedings  upon,  and  the  de&uU 

A  *      1.     1  I-       •     of  appearance  to 

peer  may  appear  to  it  or  not,  as  he  pleases ;  if  upon  such  service  letter  missive. 

he  appears  it  is  well,  but  if  he  makes  default  a  subpoena  must  Subjxena 
be  awarded  against  him,  because  no  subsequent  process  can  be  ^^°*t  peers, 
founded  but  upon  a  contempt  to  the  Great  Seal,  which  is  the 
royal  authority,  and  the  contempt  will  not  arise  from  the 
Chancellor's  letter,  which  is  ex  gratia. 

If  a  peer  of  the  realm  fails  to  comply  with  the  subpcetia^  Process  aijainst 
the  subsequent  process  against  him  must  be  by  writ  of  seques-  peers  and  per- 
tration  and  not  by  attachment,  as  in  the  case  of  ordinary  Jlii^^^^J^ 
persons  (/).  Uament. 

(6)  AnU,  p.  501.  (e)  Hinde,  82. 

(c)  Hinde,  82.  (/)  Vid^Tpost,  Chap.  VIU. 

id)  Ibid. 
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'       *       '  Sect.  III. 

0/  the  Form  of  the  Writ. 

Fonn of ,  accord-  ^  subpana  (as  we  hare  seen")  \s  a  writ  issued  in  the  nano 
tog  to  the  old  of  the  King',  and  directed  to  the  defendant  in  the  suit  ;  mod, 
according  to  the  antient  term,  it  commanded  and  strictlj  en- 
joined the  defendant,  that  laTing  all  other  matter  aside,  mod 
notwithstanding  any  other  excuse,  he  should  personally  appear 
before  his  Majesty  in  his  Court  of  Chancery,  on  a  certain  day 
therein  specified,  wheresoever  it  shall  then  be,  to  answer  con- 
cerning those  things  which  shall  be  then  and  there  objected  to 
him,  and  to  do  further  and  receive  what  the  said  Coort  akall 
have  considered  in  that  behalf :  and  this  the  defendant  was 
warned,  that  he  might  in  no  wise  omit  under  the  penalty  of 
one  hundred  pounds. 
Accofding  to  ioTm  of  subpoena,  as  now  issued  in  pursuance  of  Lord 

the  preient       Brougham's  orders,  is  as  follows  (g) : — 
practice. 

William  the  Fourth,  by  the  Grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  King,  Defender  of 
the  Faith.  To  X.  Y.  greeting.  We  command  you  [and 
every  of  you,  where  more  than  one  Defendant"],  that  within 
[four  days,  if  a  town  cause,  or  eight  days,  if  a  country 
caube"],  after  service  of  this  writ  on  you,  exclusive  of  the  day 
of  such  service  ;  laying  all  other  matters  and  excuses  asides 
you  do  cause  an  appearance  to  be  entered  for  you,  in  our 
high  Court  of  Chancery,  to  a  Dill,  [or  as  the  case  may  he, 
**  an  Information  "]  filed  against  you  by  A.  D.  [and  others^ 
or  another],  and  that  you  do  answer  concerning  such  things 
as  shall  be  then  and  there  alleged  against  you  ;  and  observe 
what  our  said  Court  shall  direct  in  this  behalf,  upon  pain  of 
an  attachment  issuing  against  your  person ;  such  other  pro- 
cess for  contempt  as  the  Court  shall  award.    Witness  ourse{f 

at  Westminster,  the  day  of   in  the  — 

year  of  our  reign" 


(g)  Ord,  21st  Dec  1*833. 


Of  the  Farm  of  the  Writ. 


The  following  memorandum  is  directed  to  be  placed  at  the  Form  of 
foot  of  the  writ: — **  Appearances  are  to  be  entered  at  the  ^nt. 
Six  Clerks*  Office^  Chancery- lane  ^  London  J" 

The  alteration  which  has  been  thus  made  in  the  form  of  the 
writ,  appears  to  have  been  suggested  by  the  report  of  the 
Chancery  Commissioners  of  the  28th  February  1826;  pro- 
position 1  &  2,  which  recommended  that  the  form  of  this  writ 
should  be  altered,  and  the  writ  so  formed,  as  upon  the  face  of 
it,  distinctly  to  inform  the  party  upon  whom  it  is  served,  what 
he  is  really  required  to  do,  and  what  will  be  the  consequence 
of  his  disobedience. 


According  to  the  old  practice,  generally  speaking,  all  sub-  Day  of  return. 
pcenas  were  returnable  in  Term-time  only ;  but  a  plaintiff,  in  a 
town  cause,  (that  is  where  a  defendant  resided  in  London,  or 
within  a  certain  distance  from  it),  was  entitled  to  a  particular 
privilege,  enabling  him  out  of  term,  upon  an  allegation,  sup- 
ported by  affidavit,  that  a  defendant  lived  in  London,  or  within 
ten  miles  thereof,  to  obtain  an  order  for  a  subpoena  to  appear  and 
answer,  returnable,  as  it  is  technically  called  immediately 
which  abbreviated  the  ordinary  return,  and  relieved  the  plain- 
tiflf  from  the  necessity  of  waiting  till  the  following  term  (A). 
The  Commissioners  for  inquiring  into  the  practice  of  the 
Court,  adverting  to  the  increased  facility  of  communication 
which  now  subsists  between  the  various  parts  of  the  kingdom, 
thought  it  unreasonable  that  any  distinction  should  prevail 
between  town  and  country  causes,  in  this  respect ;  and  accord- 
ingly, among  the  alterations  which  they  proposed  in  their  report, 
they  suggested,  that  every  plaintiff,  whether  in  a  town  or  coun- 
try cause,  should  at  all  times  be  at  liberty,  without  order,  to 
sue  forth  a  subpoena  to  answer,  returnable  on  a  day  certain, 
either  in  Term-time  or  vacation.  This  recommendation  of  the 
Commissioners  was  only  partially  adopted  in  Lord  Lyndhurst's 
orders,  which  merely  enabled  the  plaintiff  to  obtain  an  order 
for  a  subpoena,  returnable  inmiediately,  without  affidavit  (t); 

(h)  Chan.  Report,  1826  j  Expla-       0)  Ord.  3  April  1828 ;  1. 
natory  Papers,  prop.  1. 
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Writ  of  Suhpcena : 


Farm  of  the    but  the  form  prescribed  b^r  Lord  Brougham's  orders  app^rs 
.  fully  to  carry  into  effect  the  proposition  of  the  CommuuskmM 

in  this  respect,  by  making  ail  subpcenas  ad  respondend ;  to- 
tumable,  not  immediately,  but  within  four  days,  if  the  cause 
be  a  town  cause,  or  eight  days  if  a  country  caara,  after  the 
service  of  the  writ,  exclusive  of  the  day  of  eermcef* 

By  this  judicious  alteration  in  the  form  of  the  ynit  maeh^ 
the  obscurity  which  was  occasioned  by  it  as  originally  framad; 
has  been  removed  ;  and  the  defendant,  upon  whom  it  ia  aervwi; 
is  now  distinctly  informed  by  the  writ  itself,  of  whut  her  «• 
really  required  to  do,  and  what  will  be  the  consequence  of  his 
disobedience. 

It  will  be  observed,  that  in  the  old  forms  of  the  writ,  notliliiif 
was  stated  as  to  the  day  upon  which  the  defendant  was  to 
appear  in  consequence  of  it ;  this  was  generally  specified  by 
indorsement,  if  it  included  only  one  defendant,  and  if  there  were 
more  defendants  than  one,  in  what  were  termed  the  labels^ 
(which  were  slips  of  parchment  attached  to  the  writ,  in  order 
that,  when  there  were  more  defendants  than  one  included 
in  the  same  subpcena,  they  might  be  torn  off,  and  served  npMi 
such  of  them  as  were  not  served  with  the  writ  itself)  r  tiie 
day  of  appearance  now  appears  in  the  body  of  the  writ.  Hie 
names  of  the  party,  at  whose  suit  the  subpoena  is  issued,  sand 
the  nature  of  the  proceeding  which  the  defendant  is  calkfd 
upon  to  appear  to,  are  now  also  inserted  in  the  body  of  the 
writ ;  whereas  formerly  these  matters  were  only  mentioned  m 
the  label,  and  by  indorsement  on  the  writ(^). 

The  defendant  is  also  informed,  by  the  memorandum  at  the 
foot  of  the  subpoena,  of  the  proper  place  to  which  he  is  to  go, 
for  the  purpose  of  entering  his  appearance,  in  case  he  wishes 
to  do  so  in  person. 

iDdorsement.  By  the  third  order  of  the  21st  December  1833,  the  indorse- 
ment of  the  writ  must  contain  the  name  or  firm,  and  the 
place  of  business  or  the  residence,  of  the  solicitors  or  solicitor 
issuing  the  subpoena  ;  and  where  such  solicitors  shall  be  agents 
only,  then  there  must  be  further  indorsed  thereon  the  name  or 
firm,  and  place  of  business  or  residence,  of  the  principal  soli- 
citor or  solicitors. 

(k)  liinde,  78. 


Of  the  Form  of  the  Writ. 
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By  the  ancient  practice  of  the  Court,  tbe  names  of  three    Form  of  tke 

defandanta  might  he  inserted  in  the  same  subpoena^  husband  ^J*^ 

and  wife  being  accounted  but  as  one(/)  :  and  to  each  writ  Three  defend- 

eontaininir  more  names  than'  one,  there  was  a  label  for  each       maybe  in* 

eluded  in  one 

additkmal  name  (m).  This  labels  as  we  hare  seen,:  was  added  gubptena. 
for  the  conyenience  of  service  of  the  writ,  which,  in  ordinary 
caseSy  was  effected,  where  there  were  more  defendants  than 
one»  by  showing  the  subpoena  and  delivering  a  label  to  the  two 
firsts  and  leaving  the  writ  itself  with  the  last,  or  at  his  dwell* 
ing"honse  (n).  This  method  of  service,  however,  was  found 
to .  be  frequently  productive  both,  of  inconvenience  and  ex- 
pense, for  it  often  happened  that  one  or  both  of  the  two  first* 
d^endants  could  not  be  found  so  as  to  be  personally  served, 
before  the  return  of  the  subpoena,  in  consequence  of  which  the 
plaintiff  was  put  to  the  delay  and  expense  arising  from  the  ne« 
cessity  of  suing  out  a  new  writ.  To  remedy  this,  it  was  pro- 
posed by  the  Commissioners,  that a  writ  of  subpoena  should 
be  sued  out  for  each  defendant,  and  that  the  costs  of  all  such 
writs  should  be  costs  in  the  cause. "  (o)  This  proposition  was 
carried  into  effect  by  Lord  Lyndhursts  orders  (/?);  but  the 
practice  of  allowing  three  names  in  each  subpoena  has  been 
restored  by  Lord  Brougham's  orders  (^),  by  which  it  has  been 
ordered  that  every  subpoena  other  than  a  subpoena  duces 
tecMMf  shall  contain  three  names  where  necessary  or  required ; " 
and  the  inconvenience  alluded  to,  as  arisin*^  under  the  old 
practice,  has  been  obviated  by  tlie  new  form  of  the  writ,  and 
the  method  of  service  directed  by  those  orders.  The  names 
of  husband  and  wife  are  considered  but  as  one  name  under  the 
new  practice,  as  well  as  under  the  old. 

Care  must  be  taken  in  making  out  the  subpoena  that  there  Mistakes  in  the 
be  no  mistake  in  the  form  of  the  writ,  for  if  there  be  any,  n**p«»w> 
and  a  defendant  discovers  it,  he  may  take  advantage  of  such  how  taken  ad- 
mistake  ;  and,  if  prosecuted  for  want  of  appearance,  he  may 
refer  the  subpoena  for  irregularity,  and  obtain  costs  (r).    If,  J^^^^^y^J^I 
however,  in  the  interval,  between  the  time  of  suing  out  rice. 

(/)  Prac.  lUg.  400.  (p)  Ord.  3  April  1828 ;  2. 

(m)  Ibid.  (q)  Ord.  21  Dec.  16Z% ;  6. 

(n)  Ibid.  401.  {rj  1  Harr.  98. 
(o)  Cha.  Report,  1826 ;  39  Prop.  3. 


560 


Writ  of  SmApama : 


Form  of  tke  the  subpoena  and  the  lenriee  of  it,  thm  phinfiff-  disc 
.  ^'^^  any  mistake  oreiror  in  the  names  of  the  ftafk^m^  'lkdf'Af 
correct  it,  and  have  the  writ  repealed  upon  paymeat'tV^'illV 
clei^  of  the  Subpoena-office  of  a  fee  of  one  shfllfaig^'^urftat 
the  same  time  having  a  corrected  prmdpe  of  ■nctt  -J 
marked  altered  and  resealed/*  and  signed  with  1 
address  of  the  solicitor  or  solicitors  suing  oat  tfw  amfr^)!^ 
jnhni  not  bap-  ^  observed  in  this  place,  that  wheve  tft  ildteiMNI^ 

^^'^'^^  (1«-  bora  pending  a  suit,  and  the  parents,  in  ordsr  bkff^pM* 
difficulties  in  the  plaintiff's  way,  refused  to  have  liei*%ifitfalMi,^ 
an  order  was  made  that  she  should  be  dsewihod- te^^liftf 
subpoena  as  the  youngest  female  chiki  of  her  Mber'MM^ 
mother  (0-  -oj-iji 


scribed. 


*TSI1 


Sect.  IV. 
How  sued  ovtf  and  Tssned.' '    "  '  •^■"  'i 

How  Sued  out.  To  obtain  a  subpoena,  the  first  process,  under  the  diiymtiiy 
^  and  Issued.  ^  ^as  to  leave  a  praecipe  or  the  subpcsita^wi^  at  the  fiilipn  Mii  "^ 
Under  the  old    offic®>  following  form :  vis,,  in  Chancery.    **  i 

practice.  A,  B.,  CD.,  E,  F,  to  appear  in  Chanceiy, 

23d  January,  at  the  suit  of  G.  H.,  [or  G.      and  ■aodiervW''^ 
others].    This  praecipe  might  be  made  out,  either  by  the  elerk- 
in  Court  or  the  solicitor  (u),  (who  put  his  name  at'tlii'' 
bottom  of  it,)  and  was  the  authority  upon  which  the  smtpmmm 
was  made  out  and  sealed.    The  pnEcipe  having  been  lefftj  the  - 
subpoena  was  then  made  out  by  the  officer  of  ilis  rfciihjwa 
office,  who  got  it  sealed  with  the  Great  Seal  in  the  1 
After  which  the  subpoena  was  left  at  the  cleric  in  Court's  i 
by  the  bag-bearer  of  the  office,  or,  if  bespoke  by  the  solicitor, 
it  remained  in  the  office  until  he  sent  for  it  («)• 

A  material  alteration  has,  however,  been  occasioned  is  tiie 
practice  with  regard  to  the  suing  out  and  preparing  the  su^ 


(0  Ord.  21  Dec.  183 J ;  7,  (n)  1  Harr.  97. 

(0  Eley  t  .  Brougliton,  2  S.  &  S.      (a)  J  bid.  97. 
188. 
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mami  by  the  Court  of  Chaaeorf  by  tlie  ftainte  Ulldert^Bar 
3  A  4  Will.  4,  €.94,  tad  tho  orders  pranvlgiited  miw  itk 

Bj  tho  3l9t  soetion  of  the  Act,  it  ie  enacted,  that  the 
HH«4iB  of  the  Suhpc6Bft-ofiee  shall  forthwith  proride  a  seal, 
hi  mmk  6nm  and  with  soch  impression  as  the  Lord  Chancellor 
Aall  qppnm  of;  and  that  the  Lord  Chancellor  for  the  time 
ktitig.  wmsf  cause  sadi  seal  or  impression  to  he  varied  finom 
thM  to  time  as  to  him  may  seem  fit ;  and  that  anj  person 
desimw  of  issuing  a  writ  of  9ubpcena^  such  as  hail  heen 
hwttefere  issued  hj  such  patentee,  may  prepare  such  jici- 
fomai  and  present  the  same  for  sealing,  and  the  same  shall 
henceforth  he  an  open  writ,  and  either  in  the  present  form,  or 
in  any  other  form  which  the  Lord  Chancellor  may  from  time 
to  time  direct ;  and  such  writ  shall,  upon  presentment  thereof 
for  that  purpose,  be  forthwith  sealed  with  such  seal,  and  shall 
have  the  same  force  and  validity  as  a  writ  of  subpoma  now 
has  when  sealed  with  the  Great  Seal/' 

In  pursuance  of  the  abore  section  of  the  Act,  it  has  been  Subpama  made 
pmrided  by  the  orden  of  the  2l8t  December  1833,  that  aU 
wifis  of  ^^pflma  hi  this  Court  shall  be  prepared  by  the  soli-  ' 
dtst  of  the  party  reqwring  the  same,  and  that  the  seal  for 
'  iStm  same  shall  be  marked  or  inscribed  with  the  words 
Boo,  Chanceiy : "  and  such  writs  shall  be  in  the 
[  at  the  foot  of  the  orders,  or  as  near  as  may 
he»-with  sndi  alterations  and  variations  as  circumstances  may 
require.'*  Tho  second  order,  however,  directs  that  a  prtscipe  in 


the  «Bsal  form,  and  containing  further  the  particulars  therein-  butmcqMmvtt 

afksr  mtetieaM  (as  to  the  names  and  residences  of  the  soliciton  ^^^^^  ^ 

issuing  the  same),  shall  in  all  cases  be  delivered  and  filed  at 

tho  S«hpoBnaH»ffice.   The  particulars  required,  with  regard  to 

the  names  and  residences  of  the  solicitors  issuing  the  writs,  are, 

*^  that  the  name  or  firm,  and  the  place  of  business  or  residence  nsbmi  tad  icii- 

of  the  solicitor  or  solicitors  issuing  a  subpoena^  shall  be  indorsed  d«Met  of  leii-- 

therecm;  and  that  where  such  solicitors  shall  be  agents  only,  to^Monedf 

then  there  shall  be  further  indorsed  thereon  the  name  or  firm, 

and  place  of  business  or  residence  of  the  principal  solicitor 

or  solicitors.*' 

VOL.  I.  0  0 


fi0  MM 


4A«r  Mil  iu-d  . 


Kit  n«rlr  to 


Inif  AM  may 
rtiUun  it  M  My. 
m«rit  of  duferid' 


Cam  auiflc  vt  suun  jk  cut 
portMSf  aaauts.  siasnaJ 
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tne  nil  s        vtci  «hff  ] 

«EA«c<  ui         ot  biUii  Sir  aipnunuoii  ai  : 
flHCft  act  iav  eflWBMHutcit 

albw  iJxair  tJut  fkll.  ta  prgcore  ; 
Sx  C>rk  in  ch«  eaiia«.       wisbost  ndi  ciatiiiiaie  j 
MMfpt  n  iaijaactioa  cases,  coalfS  be  iMoci  ^« ). 
has,  iMmertt,  l/ttm  Aacwitinned,  aikd  the 
be  seaied  aul  iisscd  witbovt  any  such  certi£c 

It  hMreTCT,  quite  imnlar  to  isane  a  smbpmma^  < 
the  eases  Kytn^ed  in  the  Act,  ontii  the  hill  is  on  ths  filn  ;  nai 
if  a  plaiotiff  does  so,  it  is  at  risk  of  costs  ^6 ) ;  for  if  m  de^ 
fendant  U  sirred  with  a  tuhfpcnui^  and  before  the  retnim  hs 
instrnets  a  clerk  in  Coart  to  search  if  any  bill  be  filed,  nnd  it 
affiears  that  no  bill  is  filed ^  he  may  apply  for  costs,  nnlisi  it 
be  an  iojunction  cause  fc). 

It  was  in  order  to  check  a  practice  which  Ibniieity  pve- 
Tailed  for  the  six  clerks  to  antedate  the  bills,  that  the  order 
Mont  referred  to  (d),  that  no  Six  Clerk  presume  to  antedate 
any  bill,  was  promulgated  (e)." 

It  is  to  he  obsenred,  that  although  a  plaintiff  issuing  a  sn^ 
fKtna  before  bill  filed,  does  so  at  the  risk  of  costs,  he  may 
nevertheless  obtain  an  order  to  retain  his  bill,  upon  paying  the 
defendant  his  costs  out  of  pocket  (y*). 


rv)  1  Turn.  &  V.  105. 
(t)  llin.1.  7«. 
{11)  \\m\,  77. 
Ibid.  7(i. 


(c)  Ibid.  77. 

(d)  Ante,  5m. 

\e)  Bearoe*8  Ord.  168. 
(/)  1  Turn.  &  V.  104. 


Of  Service  of  the  Subpcena, 
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In  CMes  whi<^i  are  within  the  exception  in  the  Act)  that  ib  tejnaellni 

to  My,  where  the  bill  prays  an  injunction,  the  bill  need  not  be  ^  t£»^le?ll^ 
on  the  file  before  the  return  of  the  subpoena  {g) ;  and,  as  the      openiog  of 

day  tff  the  return  doee  not  expire  till  twelve  o'clock  at  night,  m^^^^i^^l^ 

(after  the  office  is  closed)  it  is  considered  that  the  bill  is  in  time  return* 
if  it  be  on  the  file  at  the  time  of  opening  the  office  the  follow- 
ing morning. 


Sect.  V, 
Of  Service  of  the  Subpoena. 

All  subpoenas  must  be  senred  before  the  last  day  of  the  within  what 
term  next  following  the  term  or  racation  in  which  it  is  sued  time, 
oat  (A)i   And,  it  is  to  be  observed,  that  service  on  a  Sunday  is 
not  good  service  (t) ;  so  that  where  the  last  day  of  the  term  is  Not  good  on 
on  a  Monday,  the  writ  must  be  served  before  twelve  o'clock  on  Sunday, 
the  Saturday  night  preceding.   The  service  of  a  subpoena  is 
either  ordinary  or  extraordinary. 

Ordinary  service  is  effected  by  serving  the  party  with  the  Ordinaiy  ser- 
writ  petsonally,  or  by  leaving  it  at  his  dwelling -house ^  or  ^»ce. 
usual  place  of  abode.    According  to  the  new  orders,  personal  Penonal. 
service  is  to  be  effiected  by  delivering  a  copy  of  the  writ  and 
of  the  indorsement  thereon  to  the  person  served,  and  at  the 
same  time  producing  to  him  the  original  writ  {k). 

Personal  service  upon  an  infant  may,  as  we  have  seen,  be  Upon  infants, 
effected  in  the  same  manner  as  service  upon  adults,  though  if 
the  infant  cannot  be  got  at,  the  writ  may  be  served  upon  his 
father  or  mother,  or  other  guardian  or  person  having  the  care 
of  it.  Such  service,  however,  ought  to  be  warranted  by  a  pre* 
vions  order  of  the  Court  (J). 

Service  upon  a  married  woman  may  be  effected  by  serving  Qq  {^me  covert 
her  husband  (m) ;  and  it  seems  that  service  on  the  wife  was 

U)  Ibid.  104.  (fc)  Orden,  81  Dec.  1838 ;  Ord.  4. 

(fc)  Orders,  21  Dec.  1833  ;  Ord.  7.      (/)  ArUe,  229. 
(t)  Mackreth  v.  Nichol:»OD,  I  Newl.      (m)  Ante,  216. 
Prac.  66. 
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Writ  of  Subpanta: 


OiSamy  Ser- 
vice. 


Upon  hnibtDd. 

WWe  uit  re- 
Uteetoirife'iae- 
permte  property. 

Serrice  on  cor* 
poritioii. 

AttbedvrelliDg. 
home. 


Copy  may  be 
left 

Mutt  be  tt  the 
ptaeeof  eetml 
let  (be 


Seem  in  case 
of  a  Member  of 
Parliament. 


under  the  old  pnictice  good  service  on  the  husbftod,  if  dom  bj 
leaving  the  body  of  the  wbpctna  with  her  at  her  huafaaiid's 
dwelling*hou8e  (n) ;  under  the  present  practice^  therefoniptWw 
vice  of  a  copy  of  the  writ  ,  upon  the  wife  at  her  kushMiifo 
dwellingohouse  will  be  good  service  upon  the  hnsbMd.  «  / 
When  the  hill  relates  to  the  wife's  separate  estate,  and  ftbe 
husband  is  abroad,  the  subpcma  may  be  served  nposi  tha  «i6 
alone  (o). 

If  a  bill  be  filed  against  a  corporation,  the  procew  must  ba 
served  upon  some  one  of  the  members  (p). 

Where  a  subpcena  was  served  at  the  dwelling-house  of  the 
party,  it  was  formerly  necessary  to  leave  the  body  of  the  wnt 
itself  with  some  one  of  the  family  there  ;  but  now  it  is  ordered, 
that  in  all  cases  where  a  subpcena  might  formerly  have  been 
served  by  leaving  the  body  thereof  at  the  party's  dwelling- 
house,  or  otherwise  than  personally,  it  shall  be  sufficient  to 
leave  a  copy  of  the  subpoena  with  the  person  upon  whoim  it  is 
served,  producing  the  original  writ  to  such  person  (^). 

Service  at  the  dwelling-house  to  be  good,  without  special 
order,  must  be  at  the  place  where  the  defendant  actually  resides, 
and  the  mere  leaving  the  writ  or  the  copy  at  a  defendant's 
ordinary  place  of  business,  if  he  does  not  reside  there,  will  not 
he  good  service ;  and  therefore  where,  under  the  old  practice, 
a  tubpcsna^  returnable  immediately,  was  moved  for  upon  affi« 
davit,  stating  that  the  defendant  lived  at  Epsom,  but  that  he 
had  chambers  in  the  Temple  and  resided  there.  Lord  Thurlow 
said  that  as  it  did  not  appear  that  his  place  of  abode  was  in 
the  Temple  he  could  not  make  the  order (r).  Where,  how- 
ever, a  Member  of  the  House  of  Commons  having  a  house 
at  Southampton  and  no  town  residence,  was  served  with  a 
suhpcena,  returnable  immediately,  at  a  friend's  house  in  Lon- 
don, with  whom  he  was  upon  a  visit,  and  for  default  of  ap- 
pearance a  sequestration  had  been  awarded,  and  a  motion  was 
made  at  the  instance  of  the  defendant  to  set  aside  the  seques- 
tration for  irregularity.  Lord  Thurlow  said  he  could  not  suppose 
that  the  defendant,  a  Member  of  Parliament,  during  the  ses- 


(n)  Ante,  217. 
(o)  Ibid. 
Hind.  87. 


(q)  Orders,21Dec.l8SS;Oni.4. 
(r)   t,.  Shaw.  Hiad.  M. 
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s\6n  bf  Parlhtkfient  had  no  town  reBidoilco,  or  that  the  rOBidence  Ordinarf  2m- 

abote  stated  should  not  be  taken  as  a  residence  quoad  the 

defendant;  whose  dutj  it  was  to  attend,  and  actifidly  did 

attMd;  the  House,  and  therefore  reflised  to  grant  the  motioft*      -u.-ju  >.  ^ 

And  so  where  a  letter  missire,  and  snbsequently  a  subpmna;  Senrioe  tt  the 

hlid  been  senred  at  the  town  residence  of  a  Peer  daring  the  p^^jK^^  * 

i^ttEng 'of  Parliament,  Lord  Thurlow  appears  to  have  been  ^  tbnNu[|M^  ' 

opinion  that  it  was  good(s),  and  in  a  recent  case  wheM[ft 

letter  missiye,  and  afterwards  a  sfibpcgna,  had  been  senred  at 

the  town  residence  of  a  Peer,  who  at  the  time  whs  abroad, 

and  afterwards  an  order  nisi  for  a  sequestration  was  issued,  ' 

the  Vice-Chancellor  refused  a  motion  to  discharge  the  ordet 

tnsiy  and  his  Honor's  decision  was  confirmed  by  the  "Lord 

Chancellor  (Lord  Brougham)  (0.  " 

Formerly,  where  the  defendant  was  a  Member  of  the  House'  —Of  a  Member 

of  Commons,  service  at  his  dwelling  was  the  most  oonrenieiif  ^ 

and  most  usual  way  of  scrring  him,  because,  prerioosly  to^ 

the  47  Geo.  3,  c.  40,  the  service  of  the  writ  upon  a  Member 

of  the  House  of  Commons  was  accompanied  by  an  office  copy  ^JJjj^r'S^Sia 

of  the  bill,  signed  by  the  proper  Six  Clerk  or  his  deputy.  UwH^Cmt^ 

The  above  statute  has  however  dispensed  with  the  necesidtt  mom  need  not 

be  accompanied 

of  this  proceeding.  by  a  copybiuT 

It  should  be  observed  that  if  there  be  any  irregularity  in  the 
service  of  the  subpoena,  the  defendant,  if  he  means  to  avail 
himself  of  the  objection,  should  not  appear,  as  by  so  doing  h4 
will  waive  the  irregularity.  He  should  move  to  discharge  the 
attachment  when  it  issues  {tt). 


Where  a  gubpcena  cannot  be  served  by  either  of  the  orcfi-  £xtrafiid2ajH|c 
nary  methods  before  pointed  out,  extraordinary  means  may 
be  resorted  to.    Such  service,  however,  ought  in  general  to  Previous oider. 
be  Warranted  by  h  previous  order  of  the  Court,  though  some*^'^ 
times  where  an  extraordinary  service  has  been  eUbcted  the 

(t)  Attomey-«eneiaI  v.  Sail  of  tachmeot,  that  be  shoulil  en^er  bif 

Stamford,  2  Dick.  744.  appearance  witb  the  Registrar,  which 

(f)  Thomat  v.  Earl  of  Jersey,  2  can  only  be  done  on  his  entering  into 

an  undertaking  that  ih^  seijtent-at- 

(u)  Bound  V,  Wells,  3  Mad  434.  arms  shall  be  sent  against  him  incase 

It  seems,  however,  to  be  necessary,  he  shall  be  found  in  contempt.  Vidt. 

before  he  motes  to  discharge  the  at-  post,  Chap.  X.  of  Appearance. 

o  o  3 


Writ  of  Subpctna : 


Extnordinary 
Service* 


Not  necessary 
when  it  can 
afterwards  be 
proved  that 
tuApoMacame 
to  defendant's 


or  that  he  was 

in  the  house  at 
the  time; 

or  had  notice ; 


Ja- general  |>re- 
vieMB  order  is 
nsciMiry. 


Service  upon 
prisoner. 

At  the  suit  of 
the  Crown. 


Court  have  considered  it  to  be  good;  thus  where  A.^  who 
served  the  subpoena,  deposed  that  he  hung  the  same  upoa  B.*m 
door,  and  within  half  an  hour  after  saw  him  ahroad  with  m 
writ  in  his  hand,  which  he  supposed  to  be  the  Mubpcenm^  n 
attachment  was  awarded,  and  B>  committed  to  the  Flast  for 
his  non-appearance  (x) ;  and  it  has  been  held  good  senrioe,  if 
a  person  keeps  the  door  of  his  house  shut,  and  refuaeo  to  ojpoa 
it,  to  leave  the  writ  under  seal  hanging  upon  the  door  of  tbo 
house,  or  to  put  it  into  the  house  under  the  door,  or  witim 
the  windows ;  but  none  of  these  are  good  service,  unless  it 
can  be  proved  that  such  subpcena  afterwards  came  to  the 
defendant's  hands,  or  he  was  in  the  house  at  the  time,  or 
had  notice  of  it ;  as  where  a  plaintiff  made  oath  that  he  had 
heard  the  defendant  confess  that  he  had  been  served  with  a 
iubpcena,  but  had  not  appeared  (y).  And  so  where  a  peraon 
made  oath  that  he  showed  and  offered  to  deliver  the  subpoema 
to  the  defendant,  but  that  he  refused  to  accept  it,  and  did  aot 
appear,  an  attachment  was  issued (z). 

In  general,  however,  if  an  extraordinary  service  ia  neoea- 
sary,  the  safest  course  is  for  the  plaintiff  to  apply  in  the  fiiat 
instance  to  the  Court,  by  motion,  supported  by  affidavit  stating 
the  circumstances,  for  an  order  that  the  particular  mode  of 
service  required  may  be  good  service*  Orders  of  this  nature 
have,  as  we  have  seen,  been  granted  where  infants  have  been 
secreted  or  kept  out  of  the  way,  so  that  they  could  not 
be  personally  served  (a);  and  the  Court  has  ordered  that 
leaving  a  subpoena  with  the  turnkey  of  a  prison  shall  be  good 
service  on  a  prisoner  at  large,  though  if  the  defendant  had 
been  a  close  prisoner  such  service  would  be  good  without 
order  (6) »  With  reference  to  this  case,  it  is  to  be  observed, 
that  no  process  can  be  served  upon  a  prisoner  conunitted  at 
the  suit  of  the  Crown  without  leave,  though  if  he  has  once 
appeared  you  may  go  on  against  him  (c).  In  a  case  before 
Lord  King,  where  an  application  was  made  that  service  of  a 
subpoena  on  the  turnkey  of  Newgate  might  be  g^ood  service 
upon  a  prisoner  who  had  been  committed  to  that  prison  for 


(j)  Kickers  v.  Slileman,  Carv, 
67. 

(v)  Waters  V.  Bird  ;  How  i. 
Ma^dock,  Cary,  104.  115. 


(x)  Paris  V.  Thomas,  ibid.  1S4. 

(a)  Anie,  29(K 

(h)  Hind.  85. 

Ic)  Anon.  Mos.  297, 
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murder,  of  which  he  had  been  indicted,  and  a  special  verdict  ^^^^^^ 

found,  but  not  argued,  hia  Lordship,  as  one  of  the  commis-  *  y  ■  ■  *^ 

sioners  of  oyer  and  terminer  before  whom  he  was  tried,  made 
an  order  that  the  keeper  of  Newgate  should  admit  the  plain- 
tifiTs  solicitor  to  serve  the  process  upon  the  prisoner  (cQ* 

Upon  the  same  principle,  where  a  defendant  has  quitted  At  defendant's 
his  residence  and  cannot  be  found,  orders  have  been  made 
that  service  at  his  last  place  of  abode  may  be  good  serrice  («), 
and  in  Sir  William  Pulteney  v.  Shelton{f),  an  order  was 
obtained,  upon  motion,  that  service  at  the  last  place  of  abode 
of  the  defendant's  wife  might  be  good  service. 

It  seems,  however,  to  be  necessary,  where  service  is  to  be   Not  good 

made  at  the  defendant's  last  place  of  abode,  that  the  de-  hM^^°thcre 

fendant  should  have  resided  at  such  place  within  the  period  within  a  year. 

of  twelve  months  before  the  service  of  the  writ ;  and  where  a 

writ  was  served  at  the  defendant's  last  place  of  abode  under 

an  order,  and  it  appeared  afterwards  that  he  had  left  his 

lodging  above  a  year  before,  the  Court  held  that  the  service 

was  not  good(^). 

The  Court  has  permitted  service  of  a  subpoena  to  be  made  By  sending  it 
by  sending  it  under  cover  to  the  person  to  whom  the  de- 
fendant had  directed  his  letters  to  be  sent;  thus  where  a 
defendant  had  formerly  frequented  a  certain  public-house,  but 
had  not  been  there  for  six  months,  and  had  concealed  himself 
to  avoid  his  debts,  and  had  written  to  the  plaintiff  upon  the 
subject  of  the  suit,  and  desired  him  to  send  his  answer  to  a  par* 
ticular  address,  an  order  that  service  of  the  subpoena  by  send- 
ing it  under  cover  to  that  address  was  made  (A).  We  have  seen, 
however,  that  where  there  was  a  covenant  in  a  mortgage  deed, 
that  if  the  mortgagee  should  be  desirous  of  filing  a  bill  of 
foreclosure,  service  of  a  subpctna  on  a  person  therein  named 
should  be  good  service,  Lord  Thurlow  refused  to  order  sub- 
stituted service  upon  such  person,  because  to  make  the  order 
sought  involved  the  necessity  of  deciding  upon  the  validity  of 
the  deed  itself,  which  he  could  not  do  without  having  the 
party  before  him(i). 

{d)  Anon.  Mos.  237.  {g)  Parker  v.  Blackbourne,  ubi 

(«)  Parker  v,  Blackbourne,  2  Vem.  %upra. 
369.  (fc)  Hunt  «.  Lever.  5  Vcs.  147. 

if)  5  Ves.  147.  (i)  Vide  ante,  p. 
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ITrito/fiilf  : 


V     "'to-     WclimTeMmMtm  that  a  cms  whrn  w  k^netM  » 

^   '  mgbi  to  mtraiB  pracacdiags  mi  law  fay  &  partf  vte  <!• 

abrtady  tha  Court  will  oidar  aarTioe  opoa  tka  -alianM|f -flr 
agaat  of  tlM  party  comarwwring  tha  proraatfaga  io  tefotd 
Mvriem  of  tfaa  sa^pna  opoa  tiie  diaal  and  priiMipai  (i^^iasA 
that  ia  MMBO  caaoB  alao  whcie  mjanctiooa  aia  nat  aoug^ity  the 
Court  bara  permitteil  aerviea  upon  tha  agaat  or  fiuilar.ofa 
dafmdant  abroad,  aeting  in  reapect  of  the  ptopaity  im  ,dia» 
pate^  to  be  good  fcrvioe  opoa  the  pnBcipal(/).  Tha  ^^t**T^ 
ttons  upon  these  beads  bare  been  baflm  inlly  diaraaaati  aai 
pointed  ont  in  Chap.  IV.  Sect.  12  of  IhiaTraatiae,  to  whk^lfaa 
reader  ia  referred,  an  well  for  information  upon  thia  point  aa 
npon  the  remediea  from  time  to  time  prorided  b j  tha  Lagialataro 
fiir  the  incooTenience  arising  from  the  defect  of  power  ift 
courts  of  equity  to  compel  the  appearance  of  parties  wlio  aia 
either  resident  out  of  their  jurisdiction,  or  who  hara  abarftadad 
for  the  purpose  of  avoiding  their  process  (m). 


Sect.  VI. 

Of  Contempts  of  the  Subpoena, 

If  upon  senrice  of  this  writ  the  defendant  beat  tha  party 
Of  coniempu  nerving  it,  or  use  scandalous  or  contemptuous  words  againat 
P"*y  the  Court  or  the  process  thereof,  he  thereby  commits  a  con- 
tempt of  the  Court,  and  the  defendant  is  liable  to  punishment 
by  imprisonment  (n) ;  and  it  appears  to  have  been  held  that 
if  upon  a  copy  of  the  writ  being  served,  and  the  writ  shown,  the 
person  speaks  with  contempt  before  he  knew  its  contenta,  or 
from  what  Court  it  issued,  it  will  be  a  contempt (o). 

Contempts  of  this  description  are  called  extraordinary  aoQ- 
tompts,  to  distinguish  them  from  those  which  are  incurred  by 
the  mere  act  of  disobedience  to  the  ordinary  procesa  of  tha 
Court.  Some  difference  appears  to  exist  in  the  practica  of 
the  Court  in  cases  of  contempts  of  this  nature,  which  conaiat 

(k)  Ante,  p.  262.  (n)  1  Newl.  Prac.  67. 

(0  Antt,  p.  268.  (o)  Hind.  8S. 

(m)  Ante,  p.  270. 


Of  Otmiaifhit  Suip&nasi 


in  the  mere  use  of  ecancUiiovB  er;  eootomptioMi'^inirdi/'and  Cciiietiyio 
thoee^biok  consiet  of  beating  er  other  <  cerpeml  ill  uiage  iif  the  5iityimjrL 
thevpeneii  eminf  iu    it  seems  tiiat 'where reclualii>atler7iis  By  actual  bat- 
pfofedy  the  otfsnding  party  may  he  ordered:  to 'stiUid  eom*  ^* 
asllted  at  onee,  upon  motion^  without  farther  exaimniitioii  (p>. 
Im  sodi  easof  however,  the  batterer  most  ^  prsived  hy  the 
•ffdavit  of  two  witnesses  (q) ;  and  if  it  rests  qpen  :the  evih 
deHceo^oneiritness  only,  the  Court  wiU  only  niak&^an  ovdUr 
Ibr^tiie  «emmittal  of  the  defendam,  fmless  he*:show9  canse 
agaiiist  it  within  a  limited  time  (r).  .  >  .  ^  .  a 

'  Where  the  contempt  is  by  abusive  and  scandakMS  words  By  abusivs 
against  the  Court,  or  the  process  thereof,  and  they  are  proved 
by  the  affidavit  of  two  witnesses,  the  party  ofiending  may 
Kkewise  be  ordered  to  stand  committed,  upon  motion,  with- 
out further  examination  {s) ;  but  where  there  is  only  the 
aflMavit  of  one  witness,  the  proper  course  appears  to  be  to 
move  for  an  attachment,  whereupon  the  offending  party  may 
be  brought  up  to  be  examined ;  and  then  if  the  misde- 
meanor shall  be  confessed,  or  proved  against  him,  he  shall 
stand  committed,  unless  he  satisfy  the  Court  and  pay  the 
prosecutor  his  costs  (Q.  In  such  case,  also,  it  seems  that  the 
misdemeanor,  if  not  admitted,  must  be  proved  by  the  oaths 
of  two  witnesses,  otherwise  he  must  be  discharged,  though 
Ins  discharge  will,  in  such  case,  be  without  costs,  in  respect 
of  the  oath  made  against  him  (u). 


Sect.  VII. 
Of  Counterfeit  Subpcenas. 

It  is  to  be  observed  that  a  counterfeit  subpoena  does  not  ^uQterfeit 
oblige,  and  that  whosoever  serves  it,  if  he  knows  it,  misbe*  not  oblige* 


(p)  Beames,  Ord.  204. 

iq)  Aaon.  BAtk.  219. 

(r)  Elliot  V.  Halmaracic,  1  Mer. 
sot;  Van.  v.  Price,  1  Dick.  91 ; 
Morgan  v.  Jones,  ibid.  Vide 
etiam  Williams  o.  Johns,  2  Dick. 
477 ;  1  Mer.  303,  n,  where  a  similar 
order  was  made,  and  because  the 
defendant  was  of  a  ferocious  dispo- 
aitioo,  and  no  one  dared  serve  him. 


it  was  further  ordered  that  leaving 
the  order  at  his  dwelling-house  should 
be  good  service, 
(t)  Bearaet,  Ord.  205. 

?0  Ibid. 

(ft)  Ibid.  As  to  the  method  of 
proceeding  under  attachments  for 
contempts  of  this  nature,  vidi  pMt, 
Contempts. 
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Writ  of  Subapma: 


Coonteifcit  haves  liimself ,  and  an  attachment  will  go  agminat  him  for  tke 
5iiflyc— t  contempt  which  he  haa  thereby  committed  (x).  In  ThatcWa 
caae  a  clerk  in  Chancery  was  committed  by  the  Lord  Kmtfm 
for  a  Tery  high  misdemeanor  in  sending  writs  into  tbe 
country  with  soft  yellow  wax  upon  them,  withoat  being  •ealei 
with  the  Great  Seal,  as  if  they  had  been  actually  sealed  ;  aai 
this  was  said  to  be  a  misdemeanor  next  to  coonterfeitini^  tht 
seal ;  and  he  was  bound  in  1,000  /.  himself,  and  two  omm  is 
500  /.  each,  for  his  appearance,  in  order  for  an  infbrmstioo  (f). 


Colts  of  the 

Under  the  old 
practice* 


Under  the  new 
orders. 


Sect.  VIII. 
0/  the  Costs  of  the  Suhpana. 
Under  the  old  practice  of  the  Court  the  costs  of  suing  oat 
a  suhpana  to  appear  and  answer  were  65.  8  <f.  for  drawing 
the  pracipe  and  leaving  the  same  at  the  office  (2),  and  8  s.  for 
the  subpoena  if  sealed  at  a  general  seal,  when  there  was  one 
defendant  or  two  (a),  and  when  there  were  three  defendants, 
Ss,  6d.  If  the  writ  was  sealed  at  a  private  seal  when  other 
matters  were  sealed,  there  was  an  extra  fee  of  3  s,  6d, 
charged  for  sealing ;  and  if  the  Great  Seal  was  opened  ex- 
pressly for  the  purpose,  the  charge  was  two  guineas  extra  (^). 
But  by  the  present  practice,  as  regulated  by  Lord  Brougham  s 
orders  (c),  tlic  amount  to  be  allowed  in  costs  for  every  subpana 
other  tlian  a  subpoena  duces  tccuniy  including  the  pnecipe^ 
attendance,  and  sum  paid  for  sealiug,  is  fixed  at  5  ^.  10  d^.  {d) ; 


(i)  Hind.  86. 

(1/)  12  Mod.  355;  Hind.  93. 
(x)  1  Turn.  &  V.  8. 

(a)  Ibid.  101. 

(b)  Ibid.  105. 

(r)  Ord.  21  D(*c.  1833  ;  Ord  5. 

(d)  By  Stat,  8  &  4  W.  4  ,  c.  94, 
K.  31,  it  is  enacted  that  there  shall 
hereafter  be  paid  for  each  subpoena 
00  the  same  being  sealed,  the  sum  of 
five  shillings  and  sixpence,  which 
sum  shall  received  by  the  patentee 
of  the  Subpoena  -  office  until  his 
death  or  resignation  of,  or  removal 
from,  his  said  office,  who,  out  of 
such  sum  so  to  be  received  bv  him, 
shall  pay  to  the  receiver  of  the  six- 


penny writ  duty  the  sum  of  six- 
pence ;  to  the  chaff  wax  and  his  de- 
puty, for  their  equal  use,  the  sum  of 
twopence,  and  to  the  sealer  attached 
to  the  Great  Seal  and  his  deputy, 
for  tht'ir  e<iual  use,  the  like  sum  of 
twopence ;  and  from  and  after  the 
death,  resignation,  or  removal  of  the 
present  patentee,  such  writs  of  sm^ 
parna  shall  be  sealed  by  the  said 
clerk  of  the  affidavits,  who  shall 
thenceforth  receive  the  same  sum  of 
five  shillmgs  and  sixpence,  and  after 
discharging  the  like  fees  and  out* 
goings  to  the  several  before-men- 
tioned officeis,  shall  pay  what  may 
remain  to  the  said  Accountant-gene- 


Of  the  Costs  of  thi  Subpctna. 
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in  addition  to  which  sum  the  solicitor  suing  out  the  same  is  Costs  of  the 

to  be  allowed  one  fee  of  6  s,  Bd,  for  the  pracipe  and  atten- 

dance  on  such  sealing,  as  heretofore,  when  the  number  of 

names  included  therein  shall  not  exceed  nine,  and  if  they 

shall  exceed  nine  in  number,  then  an  additional  fee  of 

6  s.  Sd,;  and  if  they  exceed  eighteen,  a  further  fee  of 

6  s,  8d.,  and  bo  in  proportion  for  every  additional  number  of 

nine  names  included  in  such  pracipe. 

By  the  second  of  Lord  Lyndhurst's  orders  (e)  the  costs  of  all 
subpcenas  to  appear  are  directed  to  be  costs  in  the  cause. 

ral,  to  be  by  him  placed  to  the  ere-     "  The  Suitors*  Free  Fund  Account." 
dit  of  the  said  account,  entitled        (e)  Ord.  8  Ap.  IS2». 
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CHAP.  VIII. 
Of  Process  of  Comtempt. 


n 


OrdUMtfyi 
tcmpta. 


Extraordinary 
contempts. 


Contempts  by 
DoniPbeuience 
to  the  ni^jHrtia, 


Sect.  I. 
Of  Contempts  in  OeneraL 

Wu£&E  a  party  having  been  duly  served  with  a  subpamm 
neglects  or  refuses  to  appear,  he  is  said  to  have  incurred  m. 
contempt  of  the  Court ;  and  so  he  does  if,  having  a]qpeeie4f 
he  refuses  to  answer  or  to  obey  any  decree  or  order  whkh  ikm- 
Court  may  think  proper  to  make. 

Contempts  of  the  nature  above  alluded  to  are  styled  ordSh- 
norjf  contempts,  or  contempts  in  process ;  and  as  they  moNlty' 
relate  to  the  transactions  between  party  and  party,  the  efiendef 
may  purge  his  contempt,  by  doing  whatever  the  act  is,  the 
non-performance  of  which  has  brought  him  into  contempt, 
and  paying  to  the  other  party  whatever  costs  may  have  been 
occasioned  by  this  conduct. 

Ordinary  contempts  are  divisible  into  such  as  are  com- 
mitted by  non-obedience  to  the  subpoena,  and  such  as  are 
committed  by  non-obedience  to  a  decree  or  order.  The  latter 
species  of  contempt  will  be  the  subject  of  a  future  Section  of 
the  Chapter  upon  Decrees. 

There  is  another  species  of  contempt  in  which  the  dijgiiSty ' 
of  the  Court  is  chiefly  concerned,  and  which  cannot  be  pmgidd 
by  mere  satisfaction  to  the  party,  but  may  be  the  subject  of 
punishment  by  the  infliction  of  imprisonment  or  fine.  Thes^ 
are  called  extraordinary  contempts,  and  are  the  satject  of 
peculiar  modes  of  proceeding,  which  will  be  pointed  out  in 
another  part  of  this  Treatise. 

At  present  the  reader's  attention  will  be  drawn  to  the 
method  to  be  adopted  when  a  party  is  guilty  of  a  con- 
tempt by  non-obedience  to  the  subpoena,  which,  where  the 


Of  ike  Writ  of  Atiachment. 


573 


.partj  is.a  corporation  ag^gpregate,  is,  as  we  hare  seen  be-  Contflamuiii 
fore,  by  issuing  a  writ  of  distringas  directed  to  the  sheriff  or  9^°^^ 
other  proper  officer,  commanding  him  to  distrain  the  lands  and  in  cases  of 
tenements,  goods  and  chattels  of  the  corporation,  till  the  cor-  corpormtioos 
poration  appears  to  or  answers  the  bill  (a). 

Where  the  party  is  a  corporation  sole,  or  other  individual  not  Whm  jitrtf  is 
entitled  to  privilege  of  Parliament,  process  is  commenced  by  ^ 
issuing  an  attachment ,  which  is  a  writ  directed  to  the  proper 
officer,  commanding  him  to  take  the  contumacious  person,  and 
to  bring  him  before  the  Court  to  answer  touching  his  con- 
tempt, and  such  other  matters  as  shall  be  alleged  against  him. 

In  the  case  of  a  Peer  of  Parliament,  or  a  Member  of  the  House  where  ptrty  is 

of  Commons,  whose  persons  are  privilesed  from  arrest,  the  entitled  to  pri- 
r    \  A        •  YilegeofPiiw 

process  of  contempt  is  commenced  by  issuing  a  sequestration^  liament  j 

which  is  a  writ  or  commission  authorizing  the  person  to  whom 

il  is  directed  to  enter  upon  the  real  and  personal  estate  of  the 

party  in  contempt,  and  to  take  the  rents,  issues  and  profits  into 

their  own  possession,*  &c.,  till  the  contenmor  shall  do  what  is 

re^trired  t>f  htm.   The  same  process  is  also  resorted  to  when  or  is  in  officer 

tli^party  is  an  officer  of  the  Court.  of  tbeCourt. 


Sect.  II. 

Of  the  Writ  of  Attachment. 

It  has  been  stated,  that  the  first  process  against  an  indi-  Natoieof  the 
vidual  not  privileged,  either  for  not  appearing  or  not  answer-  writ, 
ing,  is  an  attachment,  which  is  a  process  that  issues  out  of  all 
Courts  of  Record  in  cases  of  contempts,  and  is  awarded  by  the 
judges,  at  their  discretion,  on  a  bare  suggestion,  or  on  their 
own  knowledge.  In  this  Court  it  issues  under  the  Great  Seal, 
and  is  directed  to  a  sheriff  or  other  ministerial  officer,  com- 
manding him  to  attach  the  party,  so  that  he  may  be  brought 
before  the  Court  to  answer  touching  his  contempt,  &c. 

The  word  attachment  is  derived  from  the  French  word  Derivation  of 
attacker ^  which  signifies  to  take  or  apprehend,  by  command-      'T®"^  attich- 


(a)  For  the  method  of  proceeding  of  a  corporation  aggregate,  wd§  ant€, 
to  compel  die  appearance  or  answer     p.  100. 
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Natomof  the     ment  of  a  writ  or  precept  (b);  and  *^  it  differs  from  amtf, 
>       ^         in  that  he  who  arresteth  a  man  carrieth  him  to  a  perMB  of 
higher  power  to  be  forthwith  disposed  of ;  hot  he  that  attadh- 
eth  keepeth  the  party  attached,  and  pretenti  him  in  Court 
at  the  day  assigned  (c).    The  writ  is  in  the  foXkming  fona  s 
Forai  of  tbe  William  the  Fourth,  ^c.   To  the  sheriff  of  Surrey^  greet- 

ing. We  command  you  to  attach  C.  so  a»  to  hme  km 
be/ore  ns  in  our  Court  of  Chancery ,  wheresoever  the  mM 
Court  shall  then  be,  there  to  answer  to  us  as  well  tauckxnff  a 
contempt  which  he,  as  it  is  alleged,  hath  committed  agabui 
us,  as  also  such  other  matters  as  shall  be  then  and  there  bad 
to  his  charge  ;  and  further,  to  perform  and  abide  such  order 
as  our  said  Court  shall  make  in  this  behalf;  and  hereof faU 
not,  and  bring  this  writ  with  you.  Witness  ourselfat  West- 
minster, this  day  of  ,  in  the  year  of  our 
reign,  SfC. 

To  the  bottom  of  this  writ,  on  the  right  hand  side,  miut  be 
put  the  surname  of  the  Master  of  the  Rolls,  or  of  the  Six 
Clerk  in  whose  division  the  writ  is  made  out,  and  the  olgeet 
of  the  writ  must  be  expressed  by  endorsement,  :  ^  Bf 
the  Courtyfor  not  appearing  (or  answering)  at  the  suit  of 
A,  B.  plaintiff.'*  The  surname  of  the  clerk  in  Court  who 
makes  out  the  writ  must  also  be  written  on  the  back,  some- 
where about  the  middle  (d). 

There  is  also  appended  to  the  writ  a  label  or  direction  ex- 
pressing the  nature  of  the  writ,  and  the  day  of  the  return, 
viz. :  "  To  the  sheriff  of,  S^c.  An  attachment  against  C.  D, 
for  not  appearing  ( or  not  answering )  at  the  suit  of  A.  J?., 
returnable  on  the  day  of  (e). 

This  process  issues  for  a  contempt,  as  well  in  not  appearing 
as  in  not  answering  after  appearance;  and  as  the  rules  of 
proceeding  in  both  cases  are  similar,  the  observations  in  the 
ensuing  Sections  must  be  taken  to  apply  to  both  species  of 
contempt,  unless  where  a  distinction  is  expressly  pointed 
out 

^^^nsTAitor.  ^  observed  an  attachment  for  not  appearing  and 

ney-General ; 


(ft)  Jacol 
(c)  Ibid. 


Jacob.  Law  Diet.  (rf)  Hind.  lOa. 

(c)  Ibid. 
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not  answering  will  not  issue  against  the  Attoraej-Oeneral,  Against  whom 
whose  non-appearance,  upon  being  attended  with  a  copy  of  Iwued. 
the  bill,  will  not  be  considered  as  a  contempt,  bnt  as  a  nil 
dicit  {f)t  nor  can  such  a  process  be  issued  against  a  cor- 
poration aggregate,  which  being  an  ideal  or  invisible  person, 
existing  only  in  the  contemplation  of  law,  cannot  be  attached 
or  apprehended  (g). 

An  attachment  would  also,  as  we  have  seen,  be  atf  improper  or  Member  of 
process  to  issue  against  a  Peer  or  other  person  having  pri-  Pa^l^anient 
vilege  of  Parliament,  against  whom  the  first  process  is  by 
sequestration  y  unless  in  the  case  of  an  infant  Peer,  against  5ea<j  againjit  an 
whom  it  seems  that  an  attachment  may  be  sealed,  for  the  pur-  ^^^^  P««'« 
pose  of  affording  foundation  for  an  order  for  a  messenger; 
but  in  such  case,  as  well  as  in  the  case  of  all  other  infants, 
the  attachment  is  never  executed  (A). 

It  is  likewise  unusual  to  issue  an  attachment  against  the  Notiitued 
warden  of  the  Fleet,  who  is  always  supposed  to  be  present  in  \vwSeno?ibe 
Court  (t) ;  and  it  seems  that  a  sworn  clerk  is  also  exempted,  Fleet ; 
and  that  the  proper  process  against  him  is  a  sequestration  nisi,  or  a  sworn 
which  is  tantamount  to  a  suspension  from  office,  which  was  ^^^^^^ 
fbnnerly  the  course  of  proceeding  to  enforce  his  appear- 
ance {k). 

Ordinarily,  if  a  feme  covert  be  in  contempt  the  husband  Of  attachmenis 
must  be  included  in  the  attachment     ;  the  Court  has,  how-  JJd  femeT"*** 
ever,  stayed  process  of  contempt  against  him  for  want  of  his 
wife's  answer,  where  it  has  appeared  by  affidavit  that  she  had 
left  him,  and  that  he  had  no  power  over  her  (m).    And  cases 
may  exist  where  she  may  be  attached  alone,  as  where  her 
husband  is  out  of  the  realm,  and  she  is  sued  in  respect  of  a 
debt  on  her  separate  estate  (n),  or  where  she  obstinately  re- 
fuses to  join  with  her  husband  in  his  defence,  or  has  com-  ? 
mitted  a  tortuous  act  (o),  or  where  she  has  obtained  an 
(Krder  to  answer  separately,  and  does  not  put  in  her  answer  in 
conformity  with  such  order  {p). 


(  f)  Ante,  188.  (I)  Prac.  Reg.  63. 

(g)  Atae,  189.  (m)  Videante,  208. 

(h)  Ante,  p.  230,  n.  (z.)  (n)  Ante,  205. 
(0  Anon.,  Mo8.  238.  (o)  Ante,  206. 
(fc)  Corbynu.  Birch  ;  2  Dick.  635.  (p)  Ante,  211. 
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MmtbtMid* 
oat  irith  the 


Several  ftCtaeh- 
raeoU  againtt 
the  eame 

defendant. 


Of  attachments 
into  counties 
palatine. 

— OfLancuter. 


Bj  the  standing  order  of  the  Court,  all  proccM  ot 
must  be  made  out  into  the  proper  eonntf  wImm  i 
against  whom  the  same  issoea  is  reaidwt  or  dmllii| 
he  shall  be  then  in  or  about  London,  in  whkk  cm  it  SH|f  i  b|k 
directed  into  the  county  where  he  shall  then  be  (^).  -.lit it 
particularly  necessary  that  this  rule  should  be  atlMdM' J% 
where  an  attachment  has  been  issued  far  want  of  mm  MMVff^ 
and  it  is  intended  to  proceed  to  take  the  bill  pro  rw|/>s»% 
under  the  1  W.  4,  c.  36,  s.  15,  without  the  mleiiuedisip 
process  of  attachment  with  proclamation,  poiraaiit  to  ra)e,|., 
of  that  section ;  because  by  that  rule  an  affidant  is  nqumi^^ 
be  made  by  the  solicitor  of  the  plaintiff  or  his  town  agent, 
that  the  person  suing  forth  such  writ  verily  believed  ttet  fit. 
the  time  of  suing  forth  the  attachment,  the  defendant  weei^ 
the  county  into  which  such  writ  was  issued.  ■  ^ 

It  seems,  however,  that  in  ordinary  cases  a  pfauntiff  mBy^et^. 
the  same  time  sue  out  two  or  more  attachments  ageinet  fhp] 
same  defendant  into  different  counties,  but  only  oii^  ef  tkeeik 
must  be  executed,  otherwise  the  party  would  be  liable  to  enjit  ^ 
tion(r);  and  where,  a  defendant  being  in  contempt,  thaatteinff 
sued  an  attachment  into  Kent  and  another  into  loaden,  tad  sf^. 
rested  the  defendant  upon  each,  upon  this  beixig  shoim  4q 
the  Court,  costs  were  ordered  to  be  taxed  by  the  Haeter^  lor 
irregularity  and  vexation ;  but  in  regard  that  the  plamtiC  was 
poor,  the  Court,  upon  his  prayer,  ordered  the  costs  to  be  paid 
by  the  defendant  out  of  a  sum  of  600  /.  decreed  to  the 
plaintiff  and  resting  in  Court,  and  the  defendant  was  set 
liberty  without  entering  his  appearance  with  the  Registrar, 
for  the  Court  said  none  should  take  advantage  of  hie  own 
wrong  (s). 

If  the  defendant  resides  in  the  county  palatine  of  ^  tmfts- 

ter,  the  attachment  must  be  directed  to  the  Chancellor  of  the 

Duchy,  or  his  deputy,  commanding  him  to  issue  his  "^tdate 

to  the  sheriff,  to  attach  the  party ;  and  to  enforce  obedience^ 

it  is  necessary  to  obtain  an  order,  which  is  of  course  upon  the 

Chancellor,  to  return  the  writ,  and  afterwards  an  order  upon 

the  sheriff  to  return  the  mandate  (/). 

(q)  Beames,  Ord.  100.  («)  Prac.  Reg.  48. 

(r)  1  Smith,  Ch.  Pra.  tM.  (()  1  Turn,  and  V.  IIS. 
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Pomierlj  writs  in  procesB  against  persons  resident  in  the  FonnoftlM 
oonilties  palatine  of  Cheater  or  Durham  were  addressed  to 
thft  CShamberlain  of  the  first  and  the  Bishop  of  the  second ;  ~of  Chester, 
but  since  the  statute  10  Geo.  4,  1  Will.  4,  c.  70,  by  which  the 
jnrudictioii  of  the  Chamberlain  of  the  county  palatine  of 
ChdiCef  Itosbeen  abolished,  such  writs  have. been  addressed  to 
thesHeriir.  By  the  6  &  7  Will.  4,  c.  19,  the  secular  jurisdiction  —Of  Durfaan. 
of  the  Bishop  of  Durham  has  been  transferred  to  the  King, 
80  that  process  directed  to  that  county  must  now  be  addressed 
to  diis  lAieriff,  and  not  the  Bbhop. 

Where  the  defendant  is  in  a  city  or  town  which  is  a  county  Inio  or 
in  itself,  the  writ  must  be  directed  to  the  sheriff  of  city  or      counties  in 
town.  themselves. 

If  the  defendant  resides  within  the  Cinque  Ports,  the  attach-  Or  into  the 
meat  is  directed  to  the  Lord  Warden  of  the  Cinque  Ports ;  ^^"^'^ 
and  if  tiie  defendant  is  a  prisoner  either  in  the  Fleet  or  King's 
Bench  prisons,  the  process  must  be  directed  to  the  Warden 
of  tte  Fleet,  or  to  the  Marshal  of  the  Marshalsea  {u). 

AecaMugto  the  old  pmctice  of  the  Court,  this  writ,  as  well  Of  the  return 
as     oflier  prbeess  of  contempt,  must  have  been  returnable  in  ^  ^  ^ 
Term  tfarie  (or) ;  iand  it  was  also  requbite  where  it  was  intended 
to  inoceed  to  a  sequestration,  or  to  take  a  bill  pro  confesso,  that 
there  shoold  be  fifteen  days  between  the  teste  (or  date)  and  the 
retnm  of  the  writ,  unless  the  defendant  lived  within  ten  miles  of 
London,  when  an  order  might  be  obtained,  by  motion  or  peti- 
tion of  coarse,  to  make  the  several  processes  returnable  tmme-  May  be  in 
duttely  (y).    In  order,  however,  to  save  the  expense  of  the  vacation  ; 
order  for  a  writ  returnable  immediately,  in  a  town  cause,  and 
also  to  get  rid  of  the  delay  in  the  process  occasioned  by  that 
proceeding,  a  clause  has  been  introduced  into  the  1  Will.  4, 
c.  36,  s.  15,  rule  3,  by  which  it  is  provided,  "  that  the  party 
prosecuting  any  contempt  shall  be  at  liberty,  without  order,  to  immediate 
sue  forth  the  several  writs  in  process  of  contempt  returnable  where  party 
immediately,  in  case  the  party  in  contempt  resides  or  is  in  I^\hi*n  twenty 
London^  or  within  twenty  miles  thereof,  and  that  in  other  miles  of  l^ndon. 
cases  the  party  prosecuting  a  contempt  shall  be  at  liberty,  with- 
out order,  to  sue  forth  such  several  writs  returnable  in  vaca- 

(w)  1.  Harr.  122.    Trotter  v,      (x)  Hiud.  101. 
Trotter,  Jac.  533.  ( «/)  Ibid. 

VOL.  I.  p  p 


Practu  of  CoAtai^  : 


Fmnfihc  profiU  that  tihtre  be  fiitccs  days  1 

-  Mi  tW  r«tim  cpf  each  writ"  ic.K 

FiAmb^iti         The  eiecc  of  this  Act       to  extend  the 

aflarhnwif  and  other  proceu  retamhle  in 
vtec  pvtj       CMti,  with  the  reftth*nioD«  that,  wbeie  the  partr 
^H^^^^      Ivea/y  an/ej  from  Locdoo«  there  ihall  be  JifUtm,  da§M 
mSk%hmm        the  Uste  and  the  retom^  aad  to  pennit  soch  pfDCcaa  ta  be 
witboot  a  prerioiu  order  to  that  effecL 
It  is  to  W  observed  that  where  an 


retornableiiiiiDediately,  bat  of  which  the  wtiimiaiiit  take 


be  ea  a  icttra  is  Term  time,  it  mmt  still,  as  before,  he  asade  lefmahlecma 
general  retnm  daj ;  thns  when  the  last  of  the  fifteeadaja  nqnmd 
hj  the  above  rule  of  the  1  W.  4,  c  36,  falls  in  Terai  tuDtt  ^ 
attachment  most  be  made  returnable  on  one  of  the  ^tMsal 
letora  dajs  of  the  Term  occorring  after  the  expiratioii  of  ^Sm 
fifteen  dajs  (<f). 

Caaaotbavea       An  attachment  cannot  have  a  longer  retamtheA  thi  liat 

longcr  icbmi     retom  of  the  Term  following  that  in  which  it  ia  UaUis  if 

tMB  the  HWt 

fctara  oTtbe      made  retomable  immediately,  it  is  only  ia  fbrae  antil  ancih  hal 
ioUowiag  Term,  retom  of  the  foUoaing  Term  ;  aad  if  ezecated  alWwardiy  jti 
execution  is  liable  to  be  discharged  for  irregularitj  (e). 


Is  what  naaaer      Formerly  no  attachment  or  other  process  issued  withoat 

order  ( /),  but  now  the  ordinary  process  of  contempt,  naiaely, 

attachment^  attachment  ^-ith  proclamations,  and  commiMiop 

Mav  be  Moed    of  rebellion,  issue  without  order  {g"^  unless  incases  where  they 

without  order,  issued  against  defendants  residing  in  parts  of  the  United 

penoD«  rrai-      Kingdom  out  of  the  jurisdiction  of  the  Courts  at  Westminster, 

^?       or  in  the  Isle  of  Man,  under  the  2  W.  4,  c.  33  (A),  and 
United  King-  ,  .  ,  ,     .  .    ,  ;  . 

dom  but  out  of   4  &  5  W.  4,  c.  82  (t ),  in  which  an  order  is  required  to  authorise 

the  jurisdiction ;        i«Hue  of  the  process,  and,  it  seems,  that  such  order  can 

only  be  granted,  where  the  defendant  has  already  been  aerred 

witli  a  sulfpcena  under  those  Acts,  upon  motion,  of  which 

personal  notice  has  been  given  to  him  {k), 

(<r)  Sugden'i  Acte,  by  JemmeU.  (d)  1  Smith,  Ch.Frtc.86. 

ei«   The  uuoiber  of  days  ipccified  (e)  Ibid, 

within  which  a  writ  b  expressed  to  be  if)  Beames,  Ord.  IIS.  971* 

letomable  appears  to  mean eniir^  days.  (g)  Gilb.  For.   Ron.  81.  £d- 

Mootham  v.  Waskett,  1  Mer.  243.  wards  o.  Pool,  2  Dick.  Ci93. 

Underthe  old  practice  the  fifteen  days  {k)  Jni#,277. 

were  reckoned  exclusively  of  the  day  (i)  Antt,  270. 

of  the  tette,  but  including  the  day  of  {k)  Hars^ck  v.  Stewart,  0  Sim. 

the  return.  1  Pi.  Aim.  S2.  321. 
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In  the  case  of  a  feme  covert  also,  an  attachment  cannot  be  How 


issued  against  her  alone,  without  an  order,  (which  most  be  ^p^i  ^ 
dbtained  upon  notice)  (/),  unless  there  has  been  a  previous  or-  feme  covm. 
der  for  a  separate  answer  (m) ;  and  where,  after  appearance, 
an  attachment  was  moved  for  against  a  feme  covert  executrix, 
whose  husband  was  abroad,  the  Vice-Chancellor  said  the  pros- 
per course  was  first  to  move  (upon  notice)  that  she  might 
answer  separately  (n). 

It  baa  been  held,  however,  that  where  a  defendant  has  been  Sectii/aMe«ld 
discharged  out  of  custody  upon  promising  to  put  in  an  answer,  »^*«^b«catt  •  ■ 
and  die  costs  of  contempt  have  been  accepted  but  no  answer 
is  t»atin,  it  is  necessary,  in  order  to  authoiize  the  clerk  fai  ^ 
Ckmrt  to  make  out  another  attachment,  that  an  order  for  this 
purpose  should  be  obtained  (p). 

In  ordinary  cases,  where  an  attachment  for  want  of  appear-  Where  for  non- 
ance  is  to  be  sued  out,  an  affidavit  must  be  made  by  the  )[ft,^avir^' 
pei^on  who  served  the  subpcena,  containing  positive  and  cer-  qoirad, 
tain  averments  of  the  time,  place  and  manner  of  senrioe  (j^), 
Aid  ^deiktilt  having  been  made  in  appearance  (9).    And  the 
flolMtior  for  the  plaintiff  must  then  apply  to  his  clerk  in  Court, 
and  bespeak  an  attachment,  producing  at  the  same  time  the  —which  must 
original  affidavit  of  service  as  his  authority  for  issuing  the  writ,  attachment 


Thw  affidavit  must  be  filed  before  the  process  is  issued  (r). 

If  the  attachment  is  for  want  of  an  answer,  no  affidavit  is  Where  for 
necessary,  and  in  such  cases  it  seems  to  be  the  usual  practice  n©  affiAir?*^*'* 
for  the  clerk  in  Court  previously  to  acquaint  the  adverse  clerk  necesMiy. 
in  Court  with  his  intention  to  issue  it.    This,  however,  is  a  As  to  giving 
mere  matter  of  courtesy,  which  he  need  not  observe  unless  aJ^Jchmcnt. 
he  please  («). 

(l)  Bushel!  V.  Busliell,  1  S.  &  S.  for  the  clerks  in  Court  to  give  each 
164.  other  two  days'  notice,  in  wiiting, 

(s»)  Powell  «•  Prentice,  ante,  before  the  sealing  of  an  attachment 
p.  211.  for  want  of  an  answer ;  and  it  seems, 

(n)  Bunyan  t,  Mortimer,  Mad.  from  an  or^er  in  Hand's  Solicitors' 
&  Geld.  278.  Assistant,  p.  SS,  that  where  the 

(0)  Anon.  1  Turn,  and  V.  107.  plaintiff's  clerk  in  Court  had  given 
(p)  Hind.  102.  notice  to  the  clerk  in  Court  for  the 

iq)  1  Newl.  70.  defendant  that  he  would  on  the  next 

(r)  Broomhead  v.  Smith,  8  Ves.  day  seal  an  attachment  against  the 
B57.  Gardner  v,  Rowe,  4  Kuss.  defendant,  upoawhich  the  defendant's 
678.  clerk,  oh  the  aame  day,  gave  nofke 

(s)  1  Harr.  117.  The  practice  of  to  the  plaintiff's  cleit  that  he  would 
the  Six  Clerks'  office  has  long  been   move  ror  aii  weeks*  tim%  nd  ^ac- 
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14  tif-JfuUl. 


[if  1 


t.-.^-  '..'.Tr-'.v:-!:  nl*  '.r  itta#!h=:?*-t  fitn  the  &k 

Ci^Hb*  I'Er^  V.t  I  T^vjt  izA^T  tL*  aiaf  of  tfce  deik  wfco 
«  ^;.*r  *tV/fT.«rT  :a  r!-i*  cr  lij  i^?nt  or  deputy  br  Uai 

*pfy/iriU:ft,  T*,7  %r.ofi.  \.h  ""il'iaFrrr  Andwiicreta  attidi- 
f/i«:fit  for  riOft-4p>ri.«Tinr^  ir^*  tiien  ont  before  the  biO  wms 
•-.uU'.T^'A  in  4  Wyk  kept  in  tLe  Six  Clerk**  office,  called  the  WO- 
fKK/k,  tho-rjrh  the  M.l  had  been  Sled  in  the  Six  Clerks"  offce, 
f//rd  ffardw  irkr;  Mrfrmed  to  think  that  it  was  irregular,  and 
t^iftt  an  entry  in  the  hill -book  was  nece&sarr  to  gire  the  party 
utnitrtt,  private;  notice  to  the  solicitor  not  being  sufficient ;  bnt 
ft^ein^  uncertain  as  to  the  course  of  the  Court,  his  Lordship 


r«w<linffly,  on  that  day.  ohtained  the 
<»ri|«r  m  time,  but  did  not  serve  it 
till  two  diljr't  afUrrvvaidH,  previously 
to  wliirli,  tiowi>v«;r,  th«  plainiifT^ 
Itli'fk  Mtlod  tko  atLichment,  the 
ftllnrhiM'Jil  wa*  ft«:t  iinidi*,  witli  C0!»t«, 
■«  li«viA|(  br'm  ubtainfd  contrary  to 
tlifi  roru'ant  and  uiiifoifii  practice  of 
ihr  oflim. 

(r)  I  Smith  r!h.  J'ra.  84. 


(t)  HiiMl.  lOtf. 


JwiHa  V.  IMiilipi,  2  P.  Wms. 
Hiuitli  V.  1'hom|)ion,  4  Alad. 


179.   There  are  two  boiAa  ksptin 

the  Six  Clerbi'  office  ;  the  bilU  wbkh 
are  filed  are  entered  in  one  of  then, 
and  of  theae  the  defendant  mast  take 
notice.  In  the  other  are  contained 
merely  the  titles  of  b'll It  tahiek  artmei 
filid,  bat  00  which  tone  pooaas  has 
ib^ued,  and  this  latter  is  kept  for  the 
saku  of  defeiidants  who  maj  faefer 
costs,  if  they  have  entered  an  appear* 
ance.  HeU*s  Supp.  to  Veaey*  4S. 
(k>  Prac  Reg.  47. 
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rafiamd  it  to  the  Master  (y).    It  is,  however,  now  settled    How  iisaed. 
that  such  an   entry  is  indispensably  necessary,   to  give 
the  party  notice,  and  that  an  attachment  issued  without  such 
an  entry  would  be  discharged  forthwith  (z.) 

This  rule  also  extends  to  amended  bills,  and  it  has  been  Amended  bill 
decided  that  an  amended  bill  is  not  considered  to  be  on  the  he^ilUteok 
file,  for  the  purpose  of  an  attachment,  before  an  entry  has  before  attach- 
been  made  of  the  amendment  in  the  Six  Clerk  s  book  ;  and 
that  tibere  is  not  any  difference  in  this  respect  between  the 
amendment  of  a  bill  which  has  been  answered  and  the 
amendment  of  a  bill  which  has  not  been  answered  (a). 

According  to  the  old  orders  of  the  Court,  no  process  of  con-  of  suing  oat 
tampt  could  have  been  made  and  sent  to  the  Great  Seal  at  the  'ttachments  in 
•nit  of  any  person  prosecuting  in  forma  pauperis  until  it  had 
been  signed  by  the  Six  Clerk  who  acted  for  him ;  but  this  is 
now  altogether  disused  []b) ;  when,  however,  process  is  sued 
out  by  a  pauper,  the  order  for  admission  in  forma  pauperis 
ovght.  to  be  produced  in  the  office  (c). 

An  attachment  is  considered  to  be  issued  when  it  is  delivered  Atuchneot 
out  by  the  sealer  to  the  clerk  in  Court,  and  therefore  where  an  ^^^^'J^'*** 
attachment  had  been  sealed  and  delivered  out  to  the  clerk  in 
Court  before  the  affidavit,  upon  which  it  was  issued,  had  been 
filed,  it  was  held  to  be  irregular,  although  it  was  not  parted  with 
by  the  clerk  in  Court  till  after  the  affidavit  had  been  placed 
upon  the  file  {d). 


By  the  standing  orders  of  the  Court,  "  every  suitor  who  now  executed* 
prosecuteth  a  contempt  ought  to  do  his  best  endeavour  to 
pfoeure  each  several  process  to  be  served  and  executed  upon 
the  party  prosecuted ;  and  upon  his  wilful  default  therein 
appearing  to  the  Court,  such  person  offending  shall  pay 
unto  the  party  giieved  good  costs,  and  lose  the  benefit  of 
the  prooeaa  returned  without  such  endeavour  («)• 

It  is  particularly  necessary  that  this  rule  should  be  attended  When  it  ii  in- 
to in  cases  where  it  is  intended  to  proceed  to  take  a  bill  ^  Pf>~ 

ceed  under  1 

<y)  Lemaa  #•  Newnham,  1  Vei.  (&)  Beam.  Ord.  217.  -  W.4,c^,i,15. 
ai,M.  1  Mm.  SSO,  «iM<.  46. 

(a)  Belt,  Supp.  49.  {d)  Gardner  t).Uoi«e,.4  |iu^.  678. 

(a)  AdamKm  v.  filackMock,  IS.      {e)  Bcan^  Oitl.  06, 199^  . 
&S.  118. 

r  p  3 


lO.  ijjrv  -  ■   iiiiittr  '.f  .  "    -  ♦  -  ^  T7  nxur^izic  at 

i.'-"  f-r'iiiH     -iiui  r  r  -s-i  ur**  i^^iiz  ^ 

-i£  i.:r.  —.z^  '  JT  I  t-r--i-  ui/-ir-u-i.»  Liiiiti-  -.liL:  ni«i  fiiiiT  ffirnrj' 


v.f.^  r^wrr        .  ..  •  * 

/r.v. out  of  Cria.'.r^-rv  for    ro--^-::.  in  n-::  itr-ra.-:nr  or  answer- 

c.->f,  '''JTi  Wjnot  fy;  d:«!/rh5irre<i  unoHrr  an  Iri.~y.rerit  Act  without  an 

/f»»w.  p.  4ii  ^.r,       (n,  Ijtd.33. 
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order  of  the  Court  of  Chancery,  and  if  under  sucfi  dream-  How  eiecnteJ. 
stances  the  slieriff  takes  upon  himself  to  discharge  him  he  wiH 
be  liable  to  commitment  (/). 

The  sheriff  cannot,  however,  detain  a  prisoner  in  custody  SheriflT  cannot 
under  an  attachment  out  of  the  Court  of  Chancery  beyond 
the  period  of  thirty  days  from  the  time  of  his  being  actually  ih  for  a  contempt 
custody  or  detained  (being  already  in  custody)  upon  the  process,  d^s^from'S 
unless  the  last  of  such  thirty  days  shall  happen  but  of  Term,  arrest  or 
in^hich  case  the  defendant  may  be  detained  till  the  expira- 
tion  of  the  first  four  days  of  the  ensuing  Term  ;  and  if  in  the 
meantime  the  defendant  is  not  before  taken  up  to  the  bar  of 
ihki  Court  to  answer  his  contempt,  the  sheriff,  gaoler  or  keeper 
in  iHiosie  custody  he  may  be  at  the  expiration  of  the  above- 
mentioned  time  is  bound  to  discharge  him  out  of  custody, 
without  payment  by  him  of  the  costs  of  the  contempt,  which 
are  in  that  case  to  be  paid  by  the  party  on  whose  behalf  the 
process  issued  (m). 

Although  all  writs  and  processes  are  directed  to  the  sheriffs  Eiecutiom 
of  the  different  counties,  yet  they  never  execute  the  same  noUnOTatSy!* 
themselves,  but  the  under-sheriffs  usually  make  their  warrants 
tch  their  bailiffs  or  officers  for  the  execution  of  such  writs  (n) ;  Warrant  to 
and  it  is  the  duty  of  such  bailiffs  or  other  officers  to  execute  sheriff '« officera. 
such  warrants  according  to  their  directions. 

These  warrants  must  be  made  according  to  the  nature  of  the  l^onn  of 
writ,  and  contain  the  substance  thereof,  and  be  made  out  in 
the  high  sheriff's  name,  and  under  the  seal  of  office  (o). 

By  the  6th  of  Geo.  1 ,  no  high  sheriff,  under-sheriff,  their 
deputies  or  agents,  shall  make  out  any  warrant  before  they 
have  in  their  custody  the  writs  upon  which  such  warrants 
ought  to  issue,  on  forfeiture  of  10  /.  And  every  warrant 
to  be  made  out  upon  any  writ  out  of  the  King's  Bench,  Com- 
mon Pleas,  or  Exchequer,  before  judgment,  to  arrest  any 
person,  shall  have  the  same  day  and  year  set  down  thereon, 
as  shall  be  set  down  on  the  writ  itself,  under  forfeiture  of 

(0  Kenda]  v.  Baron,  cited  2  Dick.      (m)  I  W.  4  c.  36,  s.      lute  4. 
661.  The  2  W.  4,  c.  68,  provides  for  ^ff  QK^^^ff  so 

the  discliarge  of  persona^ommitted      <">  ^""P^' 
for  contempts  of  this  nature,  upon  the      (o)  Ibid, 
application  of  the  party  committed, 
vide  pott, 
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HowtiMWd.  10  /.,  10  Im  pnid  by  tlw:perBoii  who  skftU  £11  4tp;  or  d^v^n  fwt 
tuoh  warrant*  •    'i  :!!/. 

To  be  sob-  ^7  2  Q^Oi  2,  everj  wvrant  that  shall  be  made  out  oa  ipf 

BcnM  ^  ^*  ^  writ,  pfeceBs,  or  ezocution,  shall,  before  the  eervioe  iOth.Wfh 
inCaur^&cr^  cution  thereof,  be  subscribed  or  indorsed  with  the  JHSIMp^ 
■   the  iome  attorney  y  clerk  in  Court,  or  solicUar^  l»f:irham 
'      fluch  process^  &c.  shall  be  sued  forth.    But  the  i*oi.ti1l1|r 
ieribing  or  indorsing  the  name  on  any  warrant  madeov^oMJ 
writ,  Sec.  shall  not  vitiate  the  same ;  but  such  wyjA  fibilHt jhp 
-valid  and  effectual,  provided  the  writ  whereoft  BioQh^mmM 
is  made  out  be  regularly  subscribed  or  iadomdri|ild^;ftllff3r 
Hheriff  or  other  officer  who  shall  make  out  auj  mfr^^PM^ 
any  writ,  process  or  execution,  and  shall  not  fMibecMbe^^ 
v;    .   indorse  die  name  of  the  attorney,  clerk  in  Cour^  or^olif^iif^ 
who  sued  out  the  same,  shall  forfeit  51,,  to  jbe  assfssj^dfunif 
fine  by  the  Court  out  of  which  such  writs,  dfcc.'  shaU  is^OeiC 
one  moiety  to  His  Majesty,  and  the  other  to  iho  p^re0«i4g^ 
•grieved  (/>).  r. 
Mutt  be  made       The  warrant  most  be  had  before  the  arrest^  or  Hha  -  msnt 
before Uie  arrest,        be  illegal,  and  the  party  grieved  may  have  bis  actitQfftr 
fUse  imprisonment,  and  the  Court  wiD  direct  the  haB4>oad 
to  be  cancelled  {q). 

If  the  writ  be  sued  out  of  the  Court  of  Chancery  them  the 
warrant  must  be, 

"So  that  I  may  have  his  body  before  the  King^  lA.hia 
Court  of  Chancery," 

And  if  out  of  the  Exchequer,  then, 
**  Before  the  King's  Barons  of  his  £xchequ6r,'V&e.  ^ 
Execution  of  the     The  bailiff  or  officer  to  whom  the  warrant  isiihneeted  and 
delivered  ought,  with  all  speed  and  secrecy,  to  execute  ^tias 
same  according  as  it  commands  him,  and  he  ia  booad  to 
pursue  the  effect  of  his  warrant  (r) ;  and  it  is  to  be  oth- 
^d^K^'  served,  that  the  bailiff  of  a  hundred  may  execute  a  writ  out 
bundled.  hundred  where  he  is  bailiff,  for  he  is  bailiff  all  the 

county  over  (s).    li  must,  however,  be  within  the  coimty,  for 

(p)  S€4  12  Geo.  2,  c.  12.  s.  4.  (r^  Imp.  Off.  Sheriff,  45. 

(7)  4  Bac.  Abr.  452  j  Hall  t  .      (,s)  lb.  46. 
Roche  8,  T.  R.  187. 
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the  «h«Hff's  bailiwick  ^ends  uo  further  (i).   it  Menu  that  Uow.tt^cnM. 
an  arrest  may  be  by  the  authority  of  the  bailiff,  though  hb  bt  But  noiwt  of 
iiot  the  hand  that  arreats,  nor  in  sight,  nor  within  any  precise  the  cm^i^ 
^Matfee  of  the  defendant;  it  is  auffieient  thai  he. is  arf* 

btetodxi*).- •  •  •    '■  , 

"  An  amst  on  a  Sunday  is  absolutely  void  (tc^)*'    Ify  however,  Amtooa 
a^defettdant  arrested  on  a  Saturday  escapes  he  any  be  jre-  Su>><i«7  void; 
WMt'Oik^Bf  ^Sunday,  ibr  that  is  not  in  jekecutMn  of  the  jnooeas, 
Imfr^'^nilimiance  of  the  former  imprisonment  (») ;  and  it  is  unless  upon 
MftMitiiat'a  peieon  may  be  aivested  on  a  Sunday  on  the  Lard  escape; 
tMllolSll6r*s  Mvrant,  or  an  order  of  commitment  for  comtempty  or  Lord  Chan- 
Mi  Mis  OMsidwed  as  in  custody  from  the  time  of  makiag  cellor'scom- 

.       .  *  nutment* 

tiie' wteTf  and  the  warrant  is  directed  to  the  gaoler  as  in  m 

MkH^tf^'^  eecape  warrant  (y),  (which  is  a  warrant  auAo*  Etcapewamnt 
iiM' mief  the  1  Ann.  sUt.  2,  c.  6,  s.  1,  and  6  Ann.  c.  9, 
A^d^  iy  which  ]Ae  judge  of  any  Court  out  of  which  process  has 
ixsoed^f  ib5f  irirtue  of  which  a  party  has  been  committed  to  pri- 
son and  escapes  from  such  prison,  may  issue  a  warrant  for  his 
MMp^r^nsiop)^  nader  which  it  has  been  held  that  a  defend- 
Mt^Teuiy.  hci  retaken  en  the  Lord  s-day  It  is  to  be  oh- 
mneAf  thaft  the  sheriff  is  not  entitled  to  his  fees  from  a  pevty 
whom  he  has  improperly  arrested  (a). 

- '  ^The  bailiff  or  other  person  to  whom  the  execution  of  the  Return  of  war- 
process  has  been  entrusted,  must,  as  soon  as  he  has  exe-  bailiff, 
eated  the  warrant,  return  it,  together  with  his  answer  to  the 
same,  to  the  sheriff,  so  that  he  may  be  ready  to  certify  to  the 
Court  how  and  in  what  manner  the  warrant  has  been  exeouted 
when  caAed  upon  (6). 

•  No  anrest  can  take  place  under  an  attachment  after,  the  No  arrest  after 
iay  of  the  return  of  the  writ  (c) ;  and  if  the  return  is  aUowed      return  day. 
to  expire  before  anything  is  done  upon  the  writ,  the  plaintiff 
must  sue  out  another  attachment,  but  will  in  such  case  be 
aUowed  m  costs^  hot  for  one  attachment  (d).   This,  however,  Nenrattaflhnent 
must  be  nnderstood  as  applying  only  to  cases  where  the  fint  ^ 

livery  of  first  to 

(0  Hammond  v,  Taylor,  3  B.&      (t)  Imp.  Off.  Sheriff.  6L  ghenff. 
Aid.  408.  (a)  In  re  Thomas,  Law  Journal, 

(u)  Blatch  V.  Archer,  Cowp.  65.     18S5,  32. 
(w)  29  Car.  2.  (b)  Imp.  Off.  Sheriff,  40, 

(x)  Imp.  Off.  Sheriff,  61.  (c)  Ibid.  60. 

(y)  Exparte  Whitchurch,  1  Atk,  55.     (d)  1  Harr.  110. 
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Proceti  of  Contempt  i 


Ilovciccatcd. 

Attachment 
nrtaraible  im- 
meduUljf  must 
be  executed  be- 
fore the  lut  re- 
taro  of  the  fol- 
lowing teim. 

Where  married 
womao  ia  de- 
fendaoL 


Doora  cannot  be 

broken  open. 

Tletnm  mutt  be 
by  the  aheriff. 


Proceedinga 
afUr  arreat. 


If  sheriff 
permits  defend- 
ant to  go  at 
large. 


Ofjputtingi 


writ  has  not  been  ftelivered  to  the  sheriff,  fbr  after  delnrery  to 
the  sheriff  the  dntv  of  executing  it  lies  upon  him,  and  he  niut 
make  his  return  to  the  Court  accordingly.  When  a  suhfoeit^ 
is  returnable  immediately,  it  is  only  in  force  till  the  last  retain 
of  the  following  term,  and  if  executed  afterwards,  th«  aiwl 
will  be  irregular  {d). 

It  is  to  be  obsenred,  that  a  wife  is  not  to  be  brougliC  in  apott 
process  of  contempt  for  not  appearing,  or  for  want  of  tn  iMi- 
swer,  unless  the  hosband  be  also  taken  and  brought  hi  \ 
her,  unless  by  special  order  of  the  Court  (e).  Where,  \ 
erer,  the  wife  has  obtained  an  order  to  answer  aepuraitol^ 
from  her  husband,  she  is  liable  to  process  of  contempt  tti  if 
she  were  a  feme  sole  (f), 

A  sheriff  or  other  officer  employed  to  make  an  arrest  mider 
an  attachment  cannot  justify  breaking  doors  in  executing^  Hm 
process ;  and  it  is  to  be  observed,  that  althongh  the  arrest  ii 
by  a  bailiff  or  other  officer,  it  is  considered  as  the  act  of  the 
sheriff,  who  makes  his  return  accordingly. 

If  the  defendant  is  taken  he  must  either  go  to  priaoa  ftir 
safe  custody  or  put  in  bail  to  the  sheriff,  for  the  intent  of  fsbm 
arrest  being  only  to  compel  an  appearance  in  Court  at  the 
return  of  the  writ,  that  purpose  is  equally  answered  whether 
the  sheriff  detains  his  person  or  takes  sufficient  secin-ity  for 
his  appearance  (g).  The  sheriff  may,  however,  if  he  pleases, 
let  the  defendant  go  at  large  without  any  sureties  ;  bat  that 
is  at  his  own  peril,  for  after  once  taking  him  the  sheriff  is 
bound  to  keep  him  safely,  so  as  to  be  forthcoming  in 
Court  (A). 

The  method  of  putting  in  bail  to  the  sheriff  is  by  entering 
into  a  bond  or  obligation,  with  one  or  more  sureties,  to  insors 
the  defendant's  appearance  at  the  return  of  the  writ,  which 
obligation  is  called  a  bail-bond  (i).  The  statute  23  H.  6, 
c.  9,  having  prescribed  in  what  cases  the  sheriff  may  take  m 
bail-bond  in  actions  emanating  from  courts  of  law,  and  pro- 
hibited the  taking  a  bond  in  all  other  cases,  a  doubt  ap« 


(d)  1  Smith,  Ch.P.  84.  (g)  S  Bl.  Com.  290. 

(« )  Prac.  Reg.  142.  Vide  ante,  570.  ( h  )  Ibid. 
(/)  V%deanie,tU,  (i)  Ibid. 
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pem  tb  Imve  been  nuBed  whether  the  sheriff  has  or  has  Howtxcrated. 

not  a  right  to  take  a  bail-bond  upon  attachmeiits  issuing  " 

o«t  of  the  Court  of  Chancery ;  but  this  question  has  been 

set  at  reet  by  the  decision  of  the  Court  of  Common  Pleas  in 

Morrk     Hof^tvard  (/),  by  which  it  was  determined  that  a 

sheriff  may  take  a  bail-bond  on  an  attachment  out  of  Chaar- 

ceryibui  ttet  he  is  not  compellable  to  do  so,  and  that  whether 

a  bail4>oad  shall  be  taken  or  not^  is  in  the  discretion  <>£  the 

sheriff^  as  regulated  by  the  practice  of  that  Court.    The  con* 

seqnenee  is,  that  an  action  at  law  will  not  lie  against  the 

sheriff,  under  the  above-mentioned  statute,  for  refusing  to  talbe 

bail  from  a  defendant  arrested  under  an  attachment  issuing 

out  of  the  Court  of  Chancery  (m). 

The  practice  of  the  Court,  however,  seems  to  be,  that  where  Bail-bond, 
a  party  is  taken  up  on  an  attachment  for  a  contempt,  he  may« 
when  the  contempt  is  of  a  bailable  nature,  on  payment  of 
the  costs,  which  are  13  Bd.y  be  admitted  to  bail  by  en^ 
tering  into  a  bail-bond  to  the  plaintiffs  to  the  amount  of 
40  L  htnself,  with  two  sureties  in  20  /•  each,  to  appear  or 
answer,  as  the  case  may  be,  at  the  return  of  the  writ  (it). 

It  is  to  be  observed,  that  a  contempt  in  not  paying  costs  Contempt  by 

or  obeying  an  order  or  decree  is  not  of  a  bailable  nature,  and  non-pajment  of 
^  ^  '         C08U,  or  not 


that  the  sheriff  cannot  take  bail  to  an  attachment  issued  oo  obeying  order 

the  account  (o).  bLlSIT 

Where  a  sheriff,  having  taken  a  defendant  into  custody  Assignment  of 

upon  an  attachment,  takes  bail  for  his  appearance,  he  may  bail-bond  by 

assign  the  bail-bond  to  the  plaintiff  (  »),  who,  if  the  defendant 

.  t    >  .1  ^     J  Plaintiffmay 

neglects  to  appear,  or  to  put  m  an  answer,  may  put  the  bail-bond  proceed  on  the 

in  suit  against  him.  In  the  Court  of  Chancery  the  plaintiff  may  bail-bond, 

also  have  a  messenger  into  the  county  where  the  defendant  ^nd  have  a 

lives,  to  arrest  the  defendant,  and  bring  up  his  person  to  tha  messenger. 
Court,  which  is  the  more  effectual  way  of  proceeding  (9^)^ 
Has,  however,  will  not  preclude  him  from  bringing  an  action 

at  the  same  time  upon  the  bail-bond  against  the  .defendant  Sending 

and  his  sureties,  otherwise  the  giving  a  bail-bond  would  be  ^^hldeactfoD 

on  bail-bond. 

(0  6  Taunt.  669.  (0)  Anon,  Prec.  Chanc.  SSl. 

(m)  Studd  V.  Acton,  1  H.  Blackst,      (p)  Anon.  2  Atk.  507. 
468.  (q)  Ibid, 

(n)  Hind.  106. 


FrocesM  of  Comnempi : 


mtnia  tbt  defenda&t  £nDni  ] 
ianma  hm  caiiwpr  i  j\ 
Wbm  a  Ai  iiiBhiit  has  been 
aad  either  lenc  to  priaon  or  been  admitted  to  bail,  the  i 
oieyid  the  wit.  aid  perforMd  mft  that  ha  ■  : 
Difceaee  be-    fa  this  reapect  tfcgn  ii  a  ^lercnca  hetwccm  m  < 

t^Uu  at  law  dicj  amem  the  eheriff  if  be  Aoca  ant 
Hm  bodj,  afOD  tha  Hatateof  ITesfMu^n-, c.  29; 
b  opon  the  words  af  the  ca^Uuj  which  are,  '  S9  that  9 
Au  ^a«/jr  befm  us  to  amsmr  A.  W.  cf  a  plea  mf 
wpcm  ike  oate.'  So  that  the  cooonMad  of  tha 
aheyad  aaku  be  hath  the  bodr  leadr.  in  1 
form  of  the  writ  is,  ^  So  thai  ycm  kam  kis  body  h^mm>m 
la  tMSwer  uSj  as  well  of  a  ctrtuin  comUwtpi  hp  iMe  ^^bmhaid 
A«  B.  4igamst  us  committed,  as  is  saidf  as  wkmt  ^skail  dt 
then  ami  there  alleged  against  him ;  amd  farther^  tm  damhd 
whatever  our  said  Court  skail  ikimk  pmpew  im  Mm 
behalf^  and  that  you  do  no  means  amitj  smd  ham  han 
this  writ.*  Bj  which  words,  it  should  seem,  they  mi^bt 
uneroe  the  sheriff  for  not  bringing  in  the  body,  M  tbegrdUd 
upon  the  capias  at  common  law ;  but  because  the  wiifc  mm 
originaDj  founded  upon  a  contempt y  it  seems  that  wbertt^the 
sheriff  has  taken  up  the  body  he  has  paid  obedience  to  die 
writ,  though  he  does  not  actually  bring  him  up  to  tha  Ooait:; 
because  the  contempt  only  induces  a  commitment,  wfairiL « 
satisfied  by  imprisonment  in  the  county  gaol :  and  tba  stfitQiB 
of  Westminster  2,  only  relates  to  original  and  judicial  nn&fei, 
and  not  to  these  prerogative  processes,  and  theiefoce  tbay 
issued  an  habeas  corpus,  which  is  an  undoubted  wnt  witiiin 
the  statute  upon  which  it  is  proper  to  ground  an  amerce- 
ment" (/)• 


(r)  Beddill  V,  Page,  2  Sim.  224.  (t)  Gilb.  Chan.  8S. 
(0  I  Tiro  &  V.ilS. 
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•  All'  proeesBei'  tgftinst  any  person,  dfrecte^-^  la^e^ahmC^  Of  tfac Remit. 
•Mglvt  to'be  duty  and  traly  executed,  and  . rdtainod  mto^  tha  ^"   .  7.  ..  . 
6Mirtt-«iit  of  which  diey  issued  («e);  and  allrefcuniByidthough 
made  hy  the  under-sheriff,  yet  must  be  mftde  in  ikA  lia<iir^  Must  be  m  the 
dnt'Ugir  sheriff,  and  his  name  mast  be^  pitft  tlMleloror;  it  is  ^^^^^^ 
Wi4l{x);  -  •  •■  •  ...  ' 

sheriff  must  abo  return  tmfy,  and  not  oontnify  to  the  Mast  be  tree. 
fm>rd;  if  he  does,  he  fidsifies  all  his  proeeedings  (jf )v 

if 'the  sheriff  takes  the  party  to  gaol  he  should  lose  no  time 
in  90 'doingv  as  otherwise  the  time  may  expire  within  wlucii 
thtt  jflamtiff  is  bottnd  to  bring  mp  the  defendant  tOr  answer  his 
Miftempt  under  1  Will.  4,  0.  36,  s.  15,  role  4  (x).         -  - 

'  vHie  return  ought  to  be  made  before  or  upon  the  day  ,^  Oagbtto  be  on 
fevftum  wmed  in  the  writ,  if  a  day  certain  is  named  (a) ;  but  ^ 
tfiitfae.  ml  ;be  returnable  on  a  return  day  not  ^eHftin*  the 
vheriff^iieed  not  return  it  till  the  quarto  past 

^^.AfKfUblaohmeiit  ' returnable  mm^dto^^/y  should  be  retMmefl  Or  if  letumable 
mk  iMokM  itm  executed ;  but  it  is  in  force  tUl  the  last  return  >m<n«<l».^ly.  m 

SOOD  IS  it  IS 

«fvthir  tm<  Viewing  the  teste.  If  executed  after  tiiat  time  executed, 
il^^is  Jiabict  >to  be  discharged  for  irregularity  (cX  The  party 
fnoaecnttng^lJie^  centempt,  howoTer,  is  at  liberty  to  call  upon 
th0  i<heriff>  for  his  return  to  an  attachment  returnable  imme- 
diatsiy  oaa  ^  fifth  day  after  it  is  put  into  the  sheriff's 
hands  (i^)w 

j.'If'tihe  sheriff  or  other  officer  does  not  make  his  return  of  jf  return  not 
tiie  writ  directed  to  him,  this  Court  may  amerce  him*  s>bd  the 

are  commonly  51.,  and  are  to  be  levied  by  ' 


being  ^estreated  into  the  Exchequer,  or  by  process  out  of  the  or  committsd. 
peltyvbag>  is  the  succeeding  sheriff  to  levy  and  pay  them 
mto  the  Hanaper.    But  it  is  usual  to  give  the  sheriff  a*  dej 
te:  thai  |rar|K)se»  and  .if  he  do  not  by  that  time  return  the 
writ^  the  Court  will. set  it%  amercement  (e). 

.Iha.  genei3al<course  of  proceeding,  however^, to  oqpBQ|»el  ,t|ie  Of  proceeding! 
sheriff  to  return  an  attachment  is  first  to  procure  an  ordeir  «pon  ^^^^  ^ 


(u)  Imp.  Off.  Sheriff,  333.  (6)  Makepeace  v.  roion^ pott, 

(x)  Ibid.  334.  SGS. 

(v)  Ibid.  (e)  1  Smith,  Ch.  Prac.  84. 

(t)  1  Smith.  Ch.  P.  100.  (d)  Ibid  100. 

(a)  Ibid.  (e)  1  Harr.  118. 


ill*   Tkf.in   ii:Bmiii#ar  «  iti 

'  ,  i«ft^»  v-fXim  lamm  2i 

r'l^fi  vu«ji  Vint  tn  *nn  ii  fi!  •{» 

<v       v^'fixtAf  Afi       •.■winii!*^iiii  tif  '^mHhs  WE  ■ 

•  ^**.tM         '/^  fy.«  f*^*jrti  **  ikn^  k^.  hath  tkt  d^/emdtmi  im  ku 
kftff  tunltfiftf  Hi  llm  Mojft-ti^f  't  *rj/A  ff/r  hit  ewm/y,"  Scc.^k), 
^«**v*i.  *7  ft  la         w^t»4'A  f»»At  if       writ  u  d]f<!rf:t«d  to  the  Chn- 

y^I^H'l*  "^  tMhfMttA'f  Hfwttti$u$i\u'/  hm  to  MMue  his  muidste  to 

//  /         i         //i^k        Hi,  Uuwi,  too. 

Johu%4m  t.  Aylet,  t  Dick.  6M. 

lUI  ^vh  (/..y  Jirtd, 

/A;  >'f«^iMMii  i#,  |;ivi«J,  f  V«.rii. 


Of  the  WvU      Habeas  Carpus. 


hit  Ami  to  atteeh  the  party,  the  return  is,  that  he  has  issued  pom  ef  tlie 
hifl  mandate  according  to  the  terms  of  the  writ»  and  that  the 
sheriff  has  made  the  return  to  him  either  of  cepi  corpus  or 
nan  est  inventnsy  as  the  case  may  be. 

<  It  seems  that  when  a  defendant  is  in  prison  upon  a  criminal  Specitl  i 
cfaaii^,  the  sheriff  ought  to  make  a  special  return  of  the  cir-  ^hen  the  de- 
cmnslaiiee ;  and  where  an  attachment  has  been  issued  against  custody  on  a 
»  person  of  unsound  mind,  the  sheriff  ought  specially  to  return  crimioal  chaise, 
thai  fact,  and  then  if  no  one  be  willing  to  (4>pear  for  the  de* 
imdant,  the  plaintiff  may  move  upon  the  sheriff's  return,  and 
on^  aftdavit  of  the  defendant's  state  of  mind,  that  the  senior 
clerk,  not  towards  the  cause,  may  appear  for  him  (/)• 

The  costs  of  an  attachment  issued,  but  not  executed,  are  Costs. 
Us.  2d:  if  executed,  13  s.Sd.  (m). 


Sect.  III. 
Of  the  Writ  of  Habeas  Corpus. 
If  the  sheriff  returns  a  cepi  corpus^  and  that  he  has  the  yf^^^ 


d^mtdant  in  safe  custody  in  His  Majesty's  gaol,  &C,  the 
next  step  to  be  taken,  if  it  is  wished  to  proceed  to  a  seques- 
tralion  against  his  estate  and  effects,  or  to  take  the  bill  pro 
canfesso  against  him,  is  to  sue  out  a  writ  of  habeas  corpus  (n), 
which  is  a  writ  directed  to  the  sheriff  or  other  officer  in  whose 
custody  he  is,  commanding  him  to  bring  before  the  Court,  on 
a  certain  day,  the  body  of  the  defendant,  in  order  that  he 
may  abide  such  order  as  the  Court  may  make.  be  sued 

The  prisoner,  also,  if  he  wishes  to  be  brought  up  to  the  Court,  out  by  the  de- 
may  sue  out  a  habeas  corpus  himself  (p).  femlant. 

It  seems  that  formerly,  in  the  Court  of  Chancery,  the 
plaintiff  might,  if  he  pleased,  instead  of  a  habeas  corpus , 
move  that  the  sheriff  might  bring  in  the  body,  which  if  not 

(0  1  Smith,  Ch.  Free.  124.  (o)  Johnson  v.  Aylet,  2  Dick.  658. 

(m)  Ibid.  ISO.  Ip)  1  Harr.  124. 

(n)  Gilb.  For.  Rom.  anU, 


MW  war  v» 


fine  < 


vifir.  la  wnsr  taac  latt  wmrnnTf  m 

«  4ftiMari  siarr  »c  le  mbtw  r : 

:a  v:3MUL  iar:  cmc  ok  iwit ngrr.  it  i 
3HMC  0ivKnm  uft  siunf  «  baxc  a  ] 
«iuMfi»i«ae  cmnoii'Si^.  xsm  nun  a 

Eit  a4:;ii;ixj^  i  MSfiU  ■:.-;rMj  :3  chat  i 

M  AGC  ia  raeh  ctu«»At. 
a  Aa&^o*  cerpvj  viil  be  imsrocwr.  aaiA  tkc 
Conrt  4«igiu,  ia  iwi  ease,  to  b«  Knt  w 

bftr  ^  z  .; 

It  vaai  formerir  «ot  coiuiiefed 
iatend««l  to  pn>r6ed  to  take  tk«  biii  pro  M/iMW  i 
dofrnHant,  to  briAcr  him  ap  to  the  bar  of  tke  Cont,  bs  kaiBp 
•aftriinitij  charsreti  vith  the  conten^  in  tiie  pmoa  Mov,  ig^ 
th*  doUreiy  of  the  attachaoent  to  the  sheriff  (y).  It 
been  found,  bowerer,  that  the  cireuniaiancey  of  A« 
no  obliflration  apon  the  penon  aeoding  the  pof^  to 
erer  aftmvanb  to  take  the  ah^fateet  Botico  ^  hbs,  hii 
ffeqoentljr  led  to  the  oonseqnencc  chat  n  dcfimdant  omi- 
mitted  to  a  coontj  gaol  waa  left  there  for  the  nanBder  of 
hie  life,  a  clauae  i^-aa  introduced  into  the  atatote  1  W.  4,  e.  36^ 
(Sir  Edwanl  Sogden'a  Act)  (z),  by  which  h  ia  preniod  tkat 


C7)  Anon.  3  P.  Wmt.  300. 

(r)  Oilb.  For.  Ron.  71,  1  Fowl. 
Its.  4. 

(%)  Oilb.  For.  Hon.  71. 

{%)  Jotiosoa  V.  Avlot,  2  Dick. 
0»8. 


(u)  Ibid. 

(j)  Holmet  9.  CaidvttU.  S  Mad. 
114. 

Cv  ;  Johnson  ».  A^let,  S  Dick.  058. 
(t)  Sugden's  AcU,  by  Jemmctt,  S. 
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bfaaiiQoties  bvooght  tChthe  fcar  ef  the  Goarferiiftder''fp#«>eeiv  W  • 

«•ewleff^hul'toelltempl,  the^  pleifttifFv  if  )lie  cotit4iiiip»-  M  hot 

sMMr  elemdy  ehait  bring  the  delendnit  by  •a'-^MrifiWf 'ci^yfNi^ 

to  tiie  '  bikr  of  the  €oart,  within  thirty  days  from  ^'  t^^f 

hie  being  actually  in  custody  or  detained  (being  alrlmidyt^ln 

Goetody)  upon  prooees  of  contempty  and  if  tho'  leet  of  inf6h 

diirty,da^ahail  happen  out  of  Temi,  then  within  the  fknt^fbur 

dayrof  the  ensuing  Term ;  and  that  in  case  any  such  dei^iM* 

ant  shall  not  be  brought  to  the  bar  of  the  Court  wlthid 'such 

respective  times  as  aforesaid,  the  sheriff,  gaoler  or  keeper,  &c, 

is  vhose  custody  he  shall  be,  shall  thereupon  disoheige  him 

09t  df  custody  without  payment  by  him  of  the  costs  of  con* 

tempt»  which  shall  be  payable  by  the  party  on  whose  behidf 

the  fmceas  issued"  (o). 

Tkeeiect  'of^this  rule  is  to  discharge  the  defendant' out  of  If  notbfouriit 

any  eietady  which  ha  may  be  in  or  deUiner  he  may  be  und^  JJri^fh*  matt 

fen*  Pi>ateiBpt.^Mi  not  appearing  or  not  answering,  unless  he  is  oe  discharged. 

hfti^t  AO the  bar  of  the  Court  within  the  time  therein' 

limited.    The  plaintiff,  therefore,  if  he  wishes  to  keep  a' 

defendant  who  has  been  attached  and  committed  to  the  county 

gaol  for  coatempt  in  process  in  custody  till  he  has  cleared  his 

cooAsmpt;  must  sue  out  a  writ  of  habeas  corpus  in  stifficfent' 

tiaae  to  halre  the  defendant  brought  up  to  the  bar  within  the 

period  iientioned  in  the  rule.    It  is  not,  however,-  now  necei^  Not  ncceisaiy 

saiyvasJfr  ferttiBrly^waB  under  the  5  Geo.  %  c.  25,  s.  2,- in  ^^^jSJ^^* 

order  to  fenabki  -ther  Court  to  cause  an  appearance  to  be  enable  the 

entered  ibr  the  defeadant,  actually  to  bring  him  to  the  bai'  Cowrt  to  enter 

^  .an  appearance 

by  M>ea9  'karpmBy  Aat  proceeding  being  now  rendered  unne*'  for  him. 

ceesaiy-hy^iheetat:  \\  W.  4,  o.  36,  s.  1 1 ,  which  alter  re-eaaet- 

inf  ihes0ctiWhb£^.dO.2,  c.  25,  s.  2,  before  referred  to,^oeii^ 

on  to  dnriotr^  that  if  any  defendant,  being  within  the  ^6  jvf . 

any  prison  in  England,  under  or  charged  with  an  attachment 

or  other  process  of  contempt,  shall  after  fourteen  days'  pris- 

vious  notice  in  writing,  re({uiring  him  to  enter  an  appeamnce» 

refuse  or  neglect  to  enter  his  appearance,  according  to  the 

(a)  1  AV,  4,  c  36,  si  15,  rule  5. 
VOL.  I.  Q  Q 


Process  of  Contempt : 


Court  may  order 
tppetranoe  to 
be  eoterad  for  a 
defendaocoa 
ffiviog  him 
lEmrtetti  days' 
Dotkt  in  laol. 


But  must  be 
brought  up 
to  be  charged 
with  the  costs 
of  his  contempt 


rules  or  method  required  by  the  Court,  or  to  appoint  a  clttk 
or  attorney  of  the  Court  to  act  on  his  behalf,  the  Court  nay 
appoint  a  clerk  in  Court  or  attorney  of  such  Court  to  enter 
an  appearance  for  such  defendant,  and  Bueh  proeaediag*  any 
thereupon  be  had  in  the  cause  as  if  the  party  hed  actunlly 
appeared"  (&). 

It  is  to  be  obeerved,  that  when  it  is  intended  to  take  a 
bill  pro  confesso  against  a  defendant  who  is  in  prison  for 
a  contempt  in  not  appearing,  under  the  13th  rale  of  the 
1  W.  4,  c.  36,  8.  15,  the  defendant  is  to  be  allowed  twenty-ene 
days  after  his  committal  to  prison,  or  being  charged  with  the 
attachment,  to  consider  whether  he  will  enter  his  appearaaee 
or  not,  af^er  which  the  plaintiff  must  proceed  to  enter  an 
appearance  for  him  within  fourteen  days,  otherwise  be  wf II 
be  discharged ;  so  that  the  notice  to  be  giren  pursuant  to  this 
rule  should  be  so  given  that  the  fourteen  days  shall  eacpire 
within  fourteen  days  after  the  expiration  of  the  twenty-one 
days.  It  should  also  expire  within  the  period  limited,  hf  the 
5th  rule,  as  the  time  beyond  which  a  defendant  eanitot  be 
detained  in  prison  without  being  brought  to  the  bar  by  habeas 
pursuant  to  that  rule. 

This  clause  appears  to  have  been  introduced  into  the  Act 
in  consequence  of  a  suggestion  of  the  Commissioners,  in 
order  to  save  the  expense  of  bringing  the  defendant  to  the 
bar  of  the  Court  by  habeas  carpus y  which  in  seme  cases 
is  considerable  (c).  It  is  to  be  observed,  however,  tlmt  if  it 
is  intended  to  detain  the  defendant  in  custody  till  he  has 
cleared  his  contempt,  by  paymont  of  his  costs^  he  must  still 
be  brought  up  to  the  bar  of  the  Court  by  habeas  corpus^ 
otherwise  he  will  be  entitled  to  his  discharge,  under  the 
5th  rule  before  referred  to  {d),  or  under  the  13th  rule  of 
the  15th  section,  by  which  the  Court  is  empowered,  upon 
application  of  the  defendant,  in  default  of  the  plaintiff's 
proceeding  to  enter  an  appearance  for  the  defendant,  or  to 
take  the  bill  pro  confesso  against  Iiini  witliin  certain  periods 


(6)  Vide  Cha.  Hep.  40,  prop.  T. 

(c)  Cha.  Rep.  39,  prop.  5  ;  iCxpl.  Pup.  ibid.  GO,  prop.  5. 
(if)  Supra, 
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in  the  rule  meationed,  to  d»cluMrge  the  defendajit  oat  of  Whm 
custody  without  payiog  the  costs  of  the  eont«iiipt,  unlets  the  ^t^yn^ft^ 
C<^urt»  being  satisfied  that  justice  cannot  be  done  to  the  cesi 
fkintiff.  without  an  answer  to  the  bill,  or  to  interrogatories 
from  the  defendant  himself,  order  him  to  remain  ia  cusiod j 
until  answer  or  further  order  (e),  -  » 

ii  seems  to  have  been  the  opinion  of  Lord  Looghboroogh,  \ 
in  Rogers  v.  Kirkpatrick  (/),  that  a  defendant  who  was  in  ?oS^criS* 
mafinement  under  sentence  for  felony  could  not  be  brought  offence  may  bt 
up  ^  the  bar  of  this  Court  by  habeas  corpus  for  want  of  ad 
answer ;  but  in  Moss  v.  Brown  ( y),  a  prisoner  in  Newgate, 
sufering  under  the  sentence  of  the  Court  of  King's  Bench  oppn 
an  indietment  for  perjury,  appears  to  have  been  brought  up  upon 
an  attachment  for  want  of  an  answer.  In  such  case,  however,  but  must  be 
;Mie.def0n4ant  will  not,  as  in  ordinary  cases,  be  turned  over  to  remanded  to  his 
tbe  Fleet  prison  cum  causis^  but  an  order  wUl  be  made  thirt  he  ^""^ ' 
ehaU  be  jUirned  over  to  the  Fleet  prison  pro  fomuij  and  from  be 
tlieoce  canied  back  instanter  to  the  prison  froan  whenee  he  over  to  the  FUh, 
caioe,  with  his  cause  (h).    And  this  appears  to  have  been  profirm^  ; 
ateo  the  course  of  proceeding  where  the  defendant  was  in 
prison  for  a  misdemeanor  (i).    It  is  to  be  observed^  however,  ^  tji^^ce  le- 
that  whoM  a  defendant  in  contempt  for  want  of  an  answer  manded  to  his 
wa*  in  custody  for  a  criminal  offence,  very  little  advantage  ^^"S*'*'^  pnson. 
oould,  under  the  old  practice,  be  derived  to  the  plaintiff  by 
bringing  him  np  to  the  Court  by  habeas  corpus  and  having 
htm  cmnmitted  to  the  Fleet  pro  forma,  because  by  so  domg  - 
he  could  not  have  been  in  a  better  situation  for  procaeding.  to 
take  the  bill  pro  confesso  against  him  than  he  was  in  before, 
iaasmuch  as  an  aUas  habeas  corpus  (which  was  tbe'  first 
process  iiAied  against  a  prisoner  who  had  been  turned  over  fo 
the  Fleet,,  in  order  to  found  an  order  to  take  the  biQ  pro 
oonfssso  ags&nst  him)  could  not  issue  exciept  to  the  prison  of 
the  Court  (A).  This  inconvenience  has,  however,  been  recently 

(§)  Vide  pou,  ted.  1 1  £^  chap.  0.  179 ;  Moss  v.  Brown  1,  V.  &  806. 

(f)t  Ves.  8t3.  Where  a  defendant  is  in  contempt, 

fr)  1  y.  &  B.  78.  for  not  obeying  an  order  or  a  deeree, 

(a)  Ibid,  the  committal  to  the  Fleet  pro  forma 

(i)  Bowes  o.Strathmore,  2  Dick.71 1.  is  sufficient  to  ground  a  sequestration 

(Xe)  Lloyd  V.  Passingham,  15  Ves.  against  him.    Fide  pti^  "  Decrees." 

Q  Q  2 


wnc^fa!^  a  cmttm  « chft  liiifcniiiinff  is  xa  custody  for  a  mk* 
4iWM^inir,  cite  L  W.  4.  c.  .36,  15^  ndfr4,  bj  which 
it  ia  prov:iM  **  thai  vtMrs  a  ckfendaac  is  coo&atd  ibr  a  oua- 


dwhtDi 


Fhb  ^flBMsaor  and  iia»  qma  bcoii^fiu  betart  ibe  Coait  npov  aa 

^  ^     Aa^Mj  eorptcj.  lAd  cii«reap«a  canwii  orer  la  Cha  FlaaC  ^rv 

fmnrntL^  hue  bod  MA  carrwd  back  to  cha  prijon  from  aliaiio 
be  eamft  wica  bM  caaae,  aaocher  writ  of  Ao^cot  eprpaj  any 
iMe.  ^iTKte^  CO  cbe  gaoiar  or  keeper  of  tba  praoa  to  wUcb 
be  baa  beea  oaned  back,  aad  cherenpoo  the  defendant  ahall 
be  bfoocht  iaco  Court  aad  retniaded  to  the  praoa  ftam 
vbeaca  be  caaie  vkh  hie  caaae.  vithoat  beiag  tmed  aver 
afaia  to  the  Fleet  priioo.  and  the  bill  maj  be  taken  |HV 
mtftuo,  in  the  nme  manner  in  all  respecfei  aa  if  tha  da^md- 
aat  had  been  all  alooir  in  the  ciutodj  of  the  Fleet.*' 
It  ia  to  be  obaeired..  that  thia  rale  doea  aot  applj  to  \ 


TbisraleeMKM 

«aly  to  cetea  of  wbaie  the  defendaat  ii  in  coatodv  for  a  feloar,  eoaaeqaantlj 


•adaociofckay. 


the  aama  dilficalty  which  existed  before  in  applying  tbia  procaaa 
to  crimiaal  cases  in  genera),  still  remaina  with  lagani  to 
peraoas  chavged  with  felonies  (/). 
fTnUj^DiirffT^Li  "  generally  necessary  before  a  habeas  eorpms  can  ba 

bilDfeibsmtofa  istued  on  the  part  of  the  plaintiff  to  wait  till  afUr  the 
toMdie  aitscb-     ^^q^  attachment,  unless  the  defendant  ia  almady  in 

custody  in  the  Fleet,  in  which  case  it  nay  be  moYod  for 
j^g^^.^  upon  the  attachment  being  entered,  without  waiting  for  tha 
slresdy  to  the  raturn  (m) ;  and  so  where  a  defendant  is  in  the  cuatody  of 
the  Marsha]  of  the  Kings  Bench  prison,  the  plaintiff  may, 
— 10  the  Kiog'i  immediately  after  lodging  the  attachment  with  the  Maiabad, 
Bench  priMo.     ju^yg  fo^  ^  habeas  corpus  cum  causis  (n). 

.  It  haa  been  before  stated  that  the  prisoner  as  well  aa  tba 

PniOMf  iDty 

hsM  a  Antral  pbuntiff  may  have  a  writ  of  habeiu  corpus  to  bring  him  to  tha 
bar  of  the  Court.  In  either  case,  however,  it  is  necessary  to 
bare  a  prerioua  order  of  the  Court  for  writ,  which  will  bo 
made  of  course  upon  application,  either  by  motion  or  petition, 
on  producing  the  attachment  and  the  return  (o). 

Hoir  prapsi«d»  order  having  been  obtained,  it  is  prepared  by  the  clerk 

in  Court,  and  left  open,  with  the  order  annexed  to  it,  with 


(I)  fiii  Most  y.  Brown,  u6i  lupra.  (n)  Trotter  v.  Trotter,  Jac.  5SS» 
(m)  Curt.  Can.  114.  iUod.  lU. 
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the  Ibag'-'bearer  of  the  Six  C\tftki»*  (Mt^y  Who  proevr^  the  Ho^  pi^pkied 

tri^atoiie  df  the  Lord  Chancellor  fo  it,  attd,  a^  it  is'sealdA,  and  lya^^ 

fe^es  h  at thie  clerk's  seat ;  the  codtS' tan  14$.  id; 

-  '  Thii  ftetirice  'is  by  delirering  the  ti^t  ffself  tinder  Mtl  't6  the  S«moeof  iIm 

i^riffoi'  dther  J)€r§on  m  whose  ctistody  the  defomlant  is,  tod 

*ifeKi5ilgf  a  copy  of  the  label ;  and  if  he  obey  it  fiot,  the  €kmH 

^Ul  pnikhth  Wm  iii  a  summary  f»ay,  upon  motion  {p).  '  ^ 

The  shefriff  b  bonnd  not  only  to  retmH  tl^  -  writ;  bat  4ie  mtMit  Sheriff  auiit 
teif  hitv^  the  defendant  at  the  bar  of  the  Gottrt  by  tfc^&  time  ^^l^Ji'^^^ 
Vk)^!iltedy  for  which  purpose  he  usually  exee«ites  a  warrsut  retam  the  wrii. 
Wcfdef  his  lianA  and  seal  to  the  gaoler  -in  whose  custody  the  Warrant  to 
"tfdet/daikt  is,  commanding  him  to  hare  the  body  before  tiM  g^^^r. 
Cdiirt;  Arc.  {q). 

Formeriy,  if  the  sheriff  or  other  officer  to  whom  the  wwt  Method  of  en- 
•was  directed  obeyed  it  not,  the  course  was  to  issue  an  alias  JjJ^,^**" 
ii^edi  c&rpus,  and  then  a  pluries  habeas  corpus ^  and,  afUr- 
iHifif'kn  alias  phariesy  to  which  if  he  yielded  no  obedienoe; 
lAbr*  Made  sortie  return  thereupon,  in  excuse,  which  the  Couit 
should  think  sufficient,  then  the  Court  proceeded  to-  pmiiirh 
tils  dMktemjpit.  .    .  t 

"  Th!4  ineiihod  of  proceeding  hf  alias  and /}ftim5  has,  liow-  Pfoeeediagt  by 
ever'j  'goue  into  disuse  in  almost  all  ctoes,  and  the  proeesB  %y 
tttta^inent  haib  been  substituted  in  its  stead.    It  hat  been 
Ib'tig  settled,  at  cotnitnon  law,  that  if  the  sheitff  or  other  offieer  ^d  shefUTmay 
to  #hom  a  habeas  corpus  is  directed,  omit  to  make  a  retuni;  ditebeiifliice. 
or'ittdi^e'te  insufficient  return,  an  attachment  maybe  issued 
^^lihis^'hiiM  for  his  disobedience  to  the  original  writ  without 
issuing  an  alias  or  pluries  habeas  corpus  (r) ;  and  as  that 
jMnlctlce'itattds  upon  this  legal  principle,  tnr.,  that  disobeying 
tIM  Kih^  Writ  in  a  contempt,  and  equally  a  ooatempt  te  dlia 
libey'tlfelSMt  writ  as  at  last  (s\  the  same  principle  bas'beoi 
it)pliefl  ta 'Writs  issuing  out  of  the  Court  of  Gfaaacery  as  wdl 
sSi  to  tiioile  il^Oi^  by  courts  of  law  (/>.  "   '  *  - 

Where  a  cispi  corpus  hinA  been  returned  to  a»  9ittach<^  SheriflTdis- 
meut  upon  which  a  habeas  corpus  cum  causis  was  issued  ^l^^j^^uQ^^r 

.   ..    insolvent  act 
after  habeoi 

0»)  Hind.  113.  («)  Ibid.  carpus,  miltw  of 

(V>  Imp.  Off.  Sher.  Ctowley's  cass,  Mwaiistr  1.  contempt. 

{r)  Rex  i;.  Winton,  5  T.  R.  80.      73.  ^ 

Q  Q  3 
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Proc€s&  of  CQutempi : 


■offiewDtczcuit 
for  noibringbg 
up  tlie  body. 


R«tw»  V  Uie  ^  hring  the  defendant  to  the  bar  of  the  Court  lo  answer 
his  contempt,  but  the  officer  to  whom  it  was  addresaed,  Mfbfit 
he  had  received  the  writ,  discharged  the  dafen4ai^  a^fcdfr 
an  Insolvent  Act,  Lord  Hardwicke  declared  him  guilty  of  a 
xsontempt  in  discharging  the  defendant  before  he  had  «lW9^ 
his  contempt,  and  ordered  the  officer  to  stand  QamniHtad 
unless  he  showed  cause  to  the  contrary,  which  oxder  wm  %vHh 
sequently  made  absolute  («). 
^Vbtt  will  be  a  If  a  defendant,  after  being  arrested  upon  an  attachm^i»  ^ 
let  out  upon  bail,  and  a  habeas  corpus  is  subsequently  iasDiedy 
the  sheriff  may  return  that  the  defendant  is  not,  and  was  pot 
Thiiheisout    ^  ^®  issuing  the  writ,  nor  hath  been  since  ia.hia 

upon  bail.        custody,"  whereupon  the  habeas  corpus  will  be  treated  M  it 
nullity,  and  a  messenger  will  be  sent  to  bring  the  defeii^ant 

—  that  he  is  The  sherifif  may  also  return  that  the  defendant  is  /an^ioba, 
^^'^i^'*^*  and  that  he  cannot  have  the  body  without  danger  and  penl  p( 
^  .   his  life  (y);  and  it  is  a  good  return  to  a  habeas  cormu4  cum 

dead.  causis  that  the  party  is  dead  (z).  r 

Proceedings  It  seems  that  when  a  sheriff  returns  a  cepi  corpus ^  thnt 

iipoa  i«Uini  of    the  defendant  is  in  such  a  weak  state  that  he  cannot  be  rt- 

moved,  the  proper  course  is  to  move  for  a  messen^r  (a). 
Hab€at  eorput       According  to  the  old  practice  of  the  Court,  when  a  prisoner 
own  cotMii.  brought  in  upon  the  ordinary  writ  of  habeas  corpus  i«^Ur 

iilg  out  of  this  Court,  and  it  appeared  upon  reading  the  return 
that  he  was  in  custody,  or  detained  in  execution  upon  some 
other  process,  he  must  have  been  remanded  to  the  prison  from 
whence  he  was  brought  (6). 

The  plaintiff  might,  however,  in  such  case,  move  the  Court 
for  a  habeas  corpus  cum  causis,  and  then  the  prisoner  being 
brought  up  by  such  wTit,  the  Court  would  order  bim  to  be 
turned  over  to  the  Fleet  prison  *^  with  his  causes,"  which  had 
the  effect  of  charging  him  with  such  other  matters  as  he  waa 
before  charged  with  in  the  prison  from  whence  he  came,  aa 


(u)  Kendal  v.  JiaroD,  I  Dick.  89. 
(x)  Holme  v.  Cardwell,  3  Mad. 
114. 

{y)  Impcy,  Oif,  Slier.,407. 


(s)  lbid.40C. 

(a)  MilG3  V.  Lingham,  7  Yes. 830. 
Vide  ctiam  jwjt,  Messengei." 
(h)  1  Harr.  125. 
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well  Ha  with  die  order  or  decree  of  this  Go«l^t,  thereby  M  is  Wrii  ^fJMii^ 
tttHM4over(c).  rmrmeum^^^ 
The  preMiit  pftietice  of  the  Court/ hom^r»  b  to  imth  a  <  >r— — ^ 


AmUas'ccrpm  icUm  eautis  ia  the  6i«t  InstimcOk 

The  ftrm  of  the  trrit  is  M  follows  s  Formofwrit 
WiHSam  the  Fourth,  *o.  To  the  shwriff  of,      graoOnf.  «m>w  imed. 
you  thmt  you  do  on  the         iuf  -bf 

hring  hefbre  us,  into  our  Court  of  Chafieery^  -whetesoover 
''hshaUthenbe,  thebodyof  -hywhsit^ 

MMt  ittme  or  addition  of  names  he  is  called  er  knepira^  .  J:  ' 

who  is  ddtained  in  oar  said  prison  in  yonr  esstody  (toffttk»r 
**  With'  OM  neeount  of  (he  cause  or  oauseg  of  hw  hmn§  ad  '^r 

i4iM  {nio  and  detained  in  custody  {d)^  to  perform  wd  i  .'^o 

''-flUde  stt^h  Ofder  as  our  Court  shall  aiake  in  this  hehalf? 

and  hereof  fail  not,  and  bring  this  writ  with  you.  Witnees 

oinvelf  at  Westrnmiter,"  &c 

Ttik  wHt  must  be  indorsed  with  the  words,    jmnumU  $t 

It  is  to  he  observed,  that  if  a  defendant  he  brought  up  IWhm  If  first  writ  it  ^  ^ 
a  eonnty  prison  by  habeas  corpus  cum  causis,  (whieh  is  the  ^g^^'^'' 
only  method  of  removing  him  if  there  he  other  detainettt  musTbell^  ' 
against  him,)  every  subsequent  writ  of  habeas  corpus  to  the 
Warden  of  the  Fleet  to  bring  the  defendant  to  the  bar  of  the  ^ 
Coiirt  must  be  citm  causis  {e). 

The  defendant  being  brought  up  from  the  county  gaol  by  Of  tamiog  the 
vbtue  of  this  writ,  together  with  his  causes  of  commitment, 
the  Court  usually  orders  him  to  be  turned  over  to  the  Fleet 
prison,  where  he  will  remain  charged  as  weii  with  the  detainers 
lodged  against  him  below,  as  also  until  he  comply  with  the 
Older  of  4ie  Court  (/),  unless  his  committal  to  the  oountf 
goal  has  been  for  a  criminal  offence,  in  which  case,  aa  wo 
have  seen,  he  will  only  be  turned  over  to  the  Fleet  pro  forma^ 
and  will  be  immediateJy  removed  thence  to  the  oouaty  gaol, 
wHh  the  cause  of  his  committal  to  the  Fleet  (^). 


(c)  1  Hair.  12S. 
(cf )  The  words  io  italics  are  only 
inserted  in  ^hsbeat  corpus  eumeauiis. 
(«)  Hind.  111. 


(/)  Hind.m. 

ig)  For  the  subsequent  ceuisc  of 
proceeding,  where  the  defendant  it 
poor  or  an  idiot  or  lunatic,  or  where 


Q  q4 
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Process  of  dmiempt : 


Bj  the  1  W.  4,  c.  36^  rule  it  ib  iMwiM/thml  if  m  de- 
fendanty  upon  being  brought  before  the  Court  npM  •&  Aateet 
carpus  J  Bhall  make  oath  (which  oath  shall  be  •faimielJBiiid  Id 
him  by  the  registrar,  and  he  shall  be  examiaed  by  faim  is  tfin 
Court,)  that  he  is  unable,  bj  reason  of  porertj,  to  — apldy  a 
solidtor  to  put  in  his  answer,  the  Court  shall  thenopoa  raftr 
it  to  the  Master  in  rotation  to  inquire  into  the  truth  of  Unt 
allegation,  and  to  report  thereon  to  the  Court  forthwitli,  wmk 
thereupon  the  Court  may  make  such  order  as  upon  otker 
ports  of  the  like  nature  are  thereinafter  oontained ;  that*  ii^ 
the  Court  will  assign  him  a  solicitor  and  counsel  (A). 

By  the  ninth  rule  it  is  further  provided,  that  if  it  akall 
appear  to  the  satisfaction  of  the  Court  that  any  micb  prieeaer 
is  idiot  or  lunatic,  or  of  unsound  mind,  althougii  BO  .«ev^ 
mission  has  been  issued,  the  Court  shall  appoint  a  (r*uwdiaa 
to  put  in  his  answer  and  discharge  the  defendaal,  prMidiag 
for  the  costs  in  any  of  the  ways  pointed  out  by  the  Act  m 
shall  seem  just ;  and  if  the  Court  shall  see  fit,  the  defenee 
may  be  nuule  by  such  guardian  in /orma  pauperis  (t^  ' 

If  a  defendant  is  brought  up  by  habeas  corpm$  the  costs r'am 
not  fixed,  but  must  be  taxed  (^}. 


Sect.  IV. 

Of  the  Messenger. 

In  what  casci  WiiEN  the  sheri£f  returns  to  tlie  attachment  cepi  corpuSf 
and  that  he  hath  the  defendant  ready,"  which,  as  we  have 
seen,  is  the  return  he  always  makes  when  he  has  taken  a  bail- 
bond  for  the  defendant's  appearance  (/);  the  Court  will,  if 

it  ift  iotended  to  take  a  bill  pro  eon-  ptu,  tbe  Court  will  not  turn  kimorer 

ftsto  against  a  defendant,  vide  vott,  till  the  gaoler  has  been  paid  all  hia 

The  sheriff  or  gaoler,  &c.  to  whom  fees.   2  Jon.  178  ;  Keb.  27S.  S80  ; 

the  writ  is  directed  ia  bound  to  bring  2  Show.  172,  pi.  165. 

up  the  piisoner  at  the  day  mentioned  {h)  Sugden's  Acts,  by  Jemmett, 

in  the  writ,  and  it  is  no  excuse  for  C7. 

not  obeying  the  writ  that  tbe  fees  due  (0  Ibid.  GO. 

to  the  gaoler  were  not  tendered  to  (k)  I  Smith,  ISl. 

him ,  but  if  the  gaoler  bring  [up  tlit  (/)  Johnson  v,  Aylett,  2  Dick.  658. 
prisoner  by  virtue  of  such  habeas  cvr« 


whers  adafcod- 
aatia  poor. 


Where  defend- 
ant b  idiot  or 
a  lunatic,  or  of 
unsound  mind. 


Costs. 
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ttte  ddfenaast  dues  not  enter  h»  *^it>eayailce^iiid  v'dfetf  ^  hin  l^J^'^^ 
teAteraipi  by       ntnm  of  tlie  writ,  (^re^^  mmatnigifr^^ii  -  u- 
ottdwWificg' wyon-  the  Co«rt  to  bdag  tb»'diiAlMbui«i«o<llM>Br 
«j>ldi«<ibiiK:t6iuuw0ribrlike^^  <  ^i*- 

vl)t.|ii|ipearst«^hnnrf  becnn  ifimncnrly  'tli«  prft€t^)^<ato«>«f  Origin  of  the 
Mm  naCpMW^^rithe  C#drt  to  tnak^'W  onief  >i]]^^lh»  fl6erlff  P»<:^« 
J|0tMiig^>iii:>th«  lk>dy'by!  a  ooiti^  «l«y^  and  if  kf  diA  notr  com- 
^  wUtx'iiiilc^  ofder,  tb^ki  to  amerse  hhn,  uhI  to  Mitl  b 
Mig;«#i^tKlte  tho  difendtolt  iiito  coslody  ted  bnnf^  MS^ 
10  tlw^Coililrt  Md  tbiil  appeal  tO'bcf  «ttti  tkro  praelide  <^tN 
Court  of  fikclMN|Mr  (M).  ^ 
J'/'lii  Ae-Cottrt  of  Chancery,  hoi^ever,  thofraotio^  offhaking         i  - 
lP]HPtvioitf  >'Ohlor^pon  the  eheriff  ha»  been  diacofltinttedy  ftttd    ,       /  ft- . 
arvMsmig^tte'lsefit  immediately  upon  the  return  cepi  ddffpni     i  c 
iMlli^niiMk'lio'  tho  attacihntent  (n).    It  is  said  that  diivpitie-k 
|kMt>irag^oriffklalU^  confined  to  those  cases  where  the  atfach-*' 
nieit^rfiiidiwictfepd  t^ihe  sheriff  of  London  and  Mlddle^k,  m 
-O^^tevlfld^iinr^  ttny«thefr  corpomtion  having  the  grant  of  fini» 
and  amehieniottt^^^aa  London  (o)  and  Bristol  hare,  be^adifeo/fM 
iiiolPliiMs>i|lB  tli#'e0treats  and  amercements  went  to  Ute  sheriflb 
themselves,  the  Court  could  not  with  effect  amerce  tlie^  she^ 
riff,  and  there  was  no  other  way  left  to  do  justice  to  the 
plaintiff  but  by  ordering  the  defendant  to  be  taken  into  cus- 
tody by  the  Court's  own  officer  (p)."    Now,  however,  the  rule 
is  to  send  a  messenger  into  every  county  without  distinction ;  l^i^***'**^* 
and  where  a  sheriff  having  taken  a  defendant  into  custody  coanty. 
upon  an  attachment  took  a  bail-bond  for  his  appearance, 
which  ho  ilolivvred  to  the  plaintiff,  who  obtained  a  rule  nisi 
£bt  the  ahflriff  to  bring  in  the  body.  Lord  Hardwicke,  up<m 
the  sheriff  shewing  for  cause  that  he  had  delivered  the  bail^ 
bond  to  th^  plaintiff,  and  that  be  had  not  the  custody  of  the  body , 
discharged  the  rule,  because,  he  said,  the  plaintiff  might  have  a 
messenger  into  the  county  where  the  person  lived,  which  was 
a  motion  of  c<^ucBe  upon  a  cepi  corpus  returned,  though  for- 
merly the  Court  allowed  the  messengel*  to  go  to  thooe  pai^ 

m)  1  Fowler.  E.P.  m.  (ji)  Oilb.  For.  Bm  70;  oibbf 

n)  Anon.  2  Atk.507.  v.  Cotton,  1  Vera.  164. 

(•)  Sed  vide  Aoon.  1  Vern,  116. 


W  aft?*,  im^vr^r. 
Iff  rwjM— .  -tf  -Sift  T^iaK  4iaiB  oc 
vrrr^i»  zirimir?  uu  :ae        <if  3er  jai^Aii 
Mr.  a.  iw— 1111.111  w  HiiK  r. 
5**  imuMir-.^  ^ 

.iKAiy  rhac  -3b£  aiPMinrir  will  cua  a 
«UL  QUI  Cmt:.  nuDsaa  at 

HMUui.  »<»  C#Mm.  aadxvu  <m  uat  net. 


Ml. 

{^^t^^^  *t,3LX  lots  mtMyta%ttr  it  oa«  ot 

Ih*!  l/ff'l  ^'hirit^ArUm  ( tifU  f'/u.  I  Up. 
Aj'i^i.  wbef«.4  tLifc  v.fj'.a.'it-it- 
ftrr/i«  i\  Hy\fft\u{tA       k'U;r«.  pjittct 


14-4.  7  X  :  -  ii  :c  -Jie  crier  ia  tkb 
rue  **  TV  Cont  boB^  is- 

r-^riwii  '-^t  '^j  pnctieie  at  lUft 
Tc.-.  I  -eatrzCija  might  be  *- 
wiHefi  ?m  i  Rt«n  of  •  i 
kc-vin^  £<it  taat  itv; 

Tiif.^r^  of  a  gcM<afff.  IMI  ihi 
m<:ucr.ger  b  bat  a  new  «Cev.  hit 

thir  the  s«ri<^t-it-ms  ma;  aa 
«eH  ;o  95  «  itHgntef.  if  ii  iiAwrf, 
t;.at  th«  s«fieaBl-3t-am»  atteudM^ 
rh-t.  Coji:  du  apprehend  the  said  da* 
i*:r,*izr.Vi,  and  hrio^  them  into  thia 
<''j\r\  to  the  Mid 

K  .7.  L'\!6*i5  A.  fb.»J. 


Of  ike  Misseager* 
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ordered  to  bnng  the  ^e^andaot  to  the  bar  of  the  Court,      \m  }^  oim 
retomed  that  the  defendant  could  not  be  found,      aerjeant^  improper, 
at^anna  was  ordered  to  go  (or);  and  so  wherea  meeaengor  wJio  —  or  caoaot 
bad  baoA  pent  to  bring  up  an  infuit  defendant,  waa  umhla  to  ^  ^^^^ 
findM^ttnii  the  Court  directed  the  aerjeaat-at-anaa  to  goC^) ; 
aiid»'ii)  anothei  caae,  where  the  mesaengeir  who  had  heeo  iont  messenger  diet, 
diad  hifoio  he  had  eiceeuted  hia  warrant,  the  sejrjeantMiloaniia 
waa  auhatituted  and  sent  in  his  stead  (a). 

An  order  iosc  a  messenger  ia  obtained  by  motioQ,  upon  ^^^.^^'^^j^ 
prodoblioia  of  the  attaohtnent,  and  of  the  aherififa  return  of  ^tuaed.^^ 
ctfpi'Oeirpia  4heretQ»  and  is  granted  of  eourae  (a). 

Aa  aoon  aa  the  order  has  been  drawn  up,  paased  and  entered.  Proceeding 
it  JMt  be  delivered  to  the  meaienger  ef  the  Court,  whp,  ^^<^«'>1»<'- 
upoiKfeoeipi  of  the  order,  must  obtain  the  Lord  Chancallor-a 
wwraH  tO'take  the  defsndaat 

IkoMeaaengar  of  the  Court  uaually  exeeutea  this  varraAt  Deputy  mes- 
hf  aideputf  appointed  for  the  oeoasion  (c)  ,'and  hia  remuuerar  '^^ser- 
ties  ia- 6a*  fid.  per  diem  £9r  the  time  he  iaout,  and  6<f.  per 
milo  for  the  diatanee  be  baa  to  travel.   The  faea  of  tha 
aeijeant-a^annaare  double  (d). 

if  tteideiaenger  cannot  £»d  the  defendant,  he  aaoat  maka  ^^^^^^ 
a  return  «f  ms      inmnius  upon  the  warrant,  whtreupoft,  aa  defendanfis  not 
wiaikaTie  aaeo^  tha  serjeant-ai-anna  will  be  ordered  to  go  («).  found. 
If  he  iada  tiiat  aince  the  aheriff's  return  tp  the  attachment 
tha  defendant  has  been  committed  to  prison  upon  anotkei  When  defendant 
ehai^,  at  the  suit  of  others,  and  that  tjie  aheriff  upon  thai  of  thesherik  ^ 
grouivl  refuses  to  deliver  him  up  to  tlie  messenger,  he  must 
procure  a  return  to  that  effect  from  the  sheriff  (/),  and  upon 
the  aheriff 'a  making  such  return  a  habeas  corpus  cum  causis 

(g)  Sanbroka  «.  Ekios,  1  Dick.      (b)  1  T.  &  Yea.  116. 
68 ;  Wilkinson  «.  Belcher,  2  Bro.      (c)  Report  pf  Commissions,  App. 

C.C.181.  A,  p.  330. 

(y)Ste«ii;.Calley,LawJ.1835,l.      (d)  Ibid. 

(s ;  M'Nab  0.  Meosall,  2  Sim.  16.      (e)  Wilkinson  v.  Belcher,  2  Bro. 

Where  a  messenger  having  a  defend-  C.  C.  181. 
ai^tiahiacustodyupd^T  an  attachment      (/)  Johnson  v.  Avlet,  ^  Dick, 

thinks  jproper  to  let  him  go  at  laree  658.   It  seems  from  this  case  that  a 

upon  hu  own  undertaking  to  pay  the  return  by  the  nietaeoger  himself  to 

coats,  he  will  not  be  periuittea  to  use  this  efiect  would  not  be  nufiicient  to 

the  process  of  the  Court  to  compel  found  an  order  for  a  haUa»  eorpM  cum 

payment  of  the  costs,  but  must  bnng  causis,  but  that  thQ  sheriflP  himself 

au  action.  Jenkins  v.  i^aadys4  Jdc.^33.  must  niiikc  the  return.    Sed  nu* 

(a)  Hind.  101. 


eo4 


PMctJM  of  C^miewHpi  : 


fif  iW3leucfl-  mar  be  L««ne<.  to  the  sheriff,  to  brills'  the  defendant^  to  tin 
bar  of  the  Coart.  vith  the  causes  of  his  committal  (^).  It  is  to  bt 
ofatfenred.  when  the  detVodant  has  bee  a  taken  into  cnstodj  bj 
the  meseen^r.  he  g^nerallr  ffives  notice  of  that  lact  to  die 
plaintiff's  solicitor,  and  keeps  the  defendant  in  custody  till 
the  plaintiff's  solicitor  reqnirea  htm  to  be  brouglit  ap  (A). 


Mui  briiifE  The  vtatnte  1  W.  4.  c  36.  hoverer,  rcqairaa  dnt  ^^i*  i 
;J^^7*«  defendant  has  been  taken  br  the  meoMifirer  h»  W 


bnmght  np  to  the  bar  of  the  Coort  within  ten  dbya  «f  In 
beins'  taken  into  custodr,  unions  the  last  of  soeh  ten.  iifi 
shall  happen  oat  of  Term,  in  which  cnae  he  nvH  b6ibm^ 
np  within  the  fint  liMir  dars  of  tho  enaniny  Term;  nlid'.ii 
caae  any  defendant  shall  not  ho  bfonght  to  Cte  \mr  i 
■och  period,  the  messenger,  in  whoao  cnslodj  ho 
thereupon  to  discharge  him  out  of  cnstodj,  withont  . 
bj  him  of  the  costs  of  contempt,  which  an  ii 
puTahle  by  the  party  on  whoae  behalf  tho  pwwttMi  Iwrfg^T 
Commitul  of  When  a  defendant  is  brought  ap  to  lha:bw  »f.^tb»jC<Hlii 
F^"^*^  ^  by  the  messenger,  he  wiU  be  conmitted  to  the  J^§g$, 

till  he  clears  his  contempt;  the  Court  may,{  hoMver^ ifiihii 
contempt  is  for  non-appearance,  appoint  a  iiletk  m  Cowlier 
attorney  of  the  Court  to  enter  an  appearance  for  him  (j^k-^  -.m 
When  he  has  cleared  his  contempt  he  may,  upon  eppilieiir 
tion  to  the  Court,  either  by  motion  or  petition,  be  dieciinrged  i 
and  if  after  conformity  and  payment  of  the  oosfa,  or  lender 
and  refusal  thereof,  any  further  prosecution  shall  be  Inid^ 
the  same  contempt,  the  party  prosecuted  shall  be.dlifhfffged, 
with  his  costs  (/). 

For  the  course  of  proceeding  where  the  party  bio«|^  «p 
is  too  poor  to  put  in  an  answer,  or  appean  to  be  idio^  er 
lunatic  or  of  unsound  mind,  the  reader  is  reiened  to  .jQie 
preceding  Section  (m). 


Cokts. 


If  a  defendant  is  taken  by  a  messenger,  the  costs  are  not 
fixed,  but  taxed  costs  (n). 

(fr)  Johnson  t>.  .\y\cU,  ubi  supra.  {I)  Ibid. 

(h)  Cha.Rep.  A  pp.  X.  330.  (m*)  Ante,  " 

(i)  1  W.  i,  e.  3€,  s.  1»,  rule  S.  (n)  1  Siuitli,  131. 
[k)  Ibid,  sec,  11. 


Of  Attachment  wUk  Proclamations. 
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•  SecT.  V, 

.     ,  '  0/  Attachment  with  Proclamations. 

ir  floi  ftttaehmept  has  been  issoed  to  compel  the  appearance  In  what 
af  a  defendant,  and  the  sheriff  makes  a  return  fo  it.  oinon  ' 
esi  invtnifiu,  the  next  process  which  issues  to  enfbrcie  the 
otedienoe  of  this  defendant  is  a  writ  directed  to  the  sheriffs 
MmMabdihgf  him  to  cause  ptLblic  proclufhatim  to  be  made  in 
a\l^pkLces  'Vnthi»  ki$  bailiwick,  as  well  within  liberties  ob 
fMkoutf  'bcUlingf  upon  the  defendant^  upon  his  ullepianee^ 
pffn^hsllf  'to  make  his  appearance  in  the  Court  qf  Ghat^ 
k9ff\7¥st^ne0enh9Ussin  the  meantime,  if  he  can  find  4he 
dvfMUM}  t9  attach  kiin,  seas  to  have  him  in  Court,  &e.  <: 

THU  ^leAtiSt  attachment  with  proclamatione,  abAtet  Origin  of  the 

iiGRfiWliA^tdd  Itf  tntMAtic/ki  eif  the  process  in  criminal  oasee,' in  .. 
IffffeKl  ^jrit^^'i^^it  inventus  returned  to  a  capias,  the  par^ 
ia>t>iUcfarfaiedv  ^and^ifhe<  does  not  come  in  upon  the  prochiina*^ 
tii»iA;i»'^iedkM 'to  heif  sea  emt  law  I  and  so  in  Chancery  if  the; 
ehertf  hpcw  fui*  attaekment,  which  answers  to  the  capias,  ra« 
titsnAinen^'inmftus';  the  defendant  is  proclaimed,  and  if  4ie 
d<fa»:it»tedme'intapoii  the  proclamation  then  he  is  deemed 
a* 'Ml/,- and' «  cotnmiBsion  of  rebellion,  which  is  the  next 
^ft)be<ii,^*<bstiei<<?)v 

''  AeeMiag'  to''  the  old  practice  of  the  Court,  a  writ  of  iggucgti  w«U 
attachment  with  proclamations  was  issued  in  all  cases  where     «<^t  of ' 
tflfe  Wsiam'^ttl  Uie  orlguial  attachment  was  non  est  inventus,  J^nTof^p^- 
lie*  Wl^'  #lie^  the  defendant  had  appeared  bat  cnnitted  to  &°ce. 
fMkw^  tHfllii-duMF  time  after  appearance,  as  where  he  had* 
not  appeared;  but  by  the  1  W.  4,  c.  36,  s.  15,  rale  1,  it  JJ^JJJ^^ 
has  been  enacted,  that  ''when  a  writ  of  attachment  shall  have  in  contempt  for 
duly  issued  against  any  defendant  for  a  contempt  in  not  an-  tniwer ; 

swering  the  bill^  and  such  defendant  shall  npt  have  been  taken  JJien  under  ^ 
under  such  writ,  and  the  sheriff  of  the  county  into  which  such  atuchment. 
writ  shall  have  issued  shall  make  a  return  of  non  est  inventus 

{o)  Gilb.For.  Rora.  7». 
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Process  of  Contempt: 


In  what  cases  to  Uie  same,  tho  Court  shall ,  upon  motion  bj  or  on  behalf  of 
-  the  plaioti£F  (notice  of  which  shall  not  be  required^ 

Seijeant-auamu  that  the  serjeant-at-arms  attending  the  Court  do  apprehend 
may  iuue  at     ^^^i^  defendant  and  bringr  him  to  the  bar  of  the  Coott  to 
answer  his  contempt,  and  the  same  proceedings  snaj  mm- 
upon  be  had  as  if  such  order  had  been  mnde  in  the  manner 
theretofore  in  use." 

This  rule  was  framed  in  conformity  with  the  nggeetiem 
of  Uie  Commissioners  for  inquiring  into  the  pmctioe  of  4he 
Court,  by  which  it  was  proposed  that,  in  order  to  shorten  Oe 
process  for  compelling  an  answer,  the  plaintiff  miglit  1m  at 
liberty,  upon  the  return  of  a  non  eat  inventue  to  i 
ment  for  want  of  an  answer,  to  pass  by  the 
process  of  contempt  and  to  move  at  once  for  a  eeijeanl-atp 
Upon  motion,    Arms  (p).    It  is  to  be  observed,  however,  that   the  rak 
ll^j^l^l?^        provides  that    before  such  an  order  can  in  any  such  onie  bs 
made,  the  plaintiff  applying  for  the  same  shall  be  required  to 
satisfy  the  Court,  by  tho  affidavit  of  the  solicitor  of  the 
plaintiff  (or  of  his  town  agent,  if  the  writ  of  attachment  was 
issued  by  such  town  agent),  that  due  diligence  was  need  to 
ascertain  the  place  where  such  defendant  was  at  the  time  of 
issuing  such  writ,  and  in  endeavouring  to  apprehend  the 
defendant  under  the  same,  and  that  the  person  soing  ibrtii 
such  writ  verily  believed  at  the  time  of  suing  forth  the  eanie 
that  such  defendant  was  in  the  county  into  which  each '  writ 
Where  affidavit  was  issued"  (q).    It  is  presumed,  therefore,  that  iriien  At 
cannot  be  made,  defendant  is  not  in  a  situation  to  make  the  afidarit  leqnfaed 

old  pfBCtlOS  ^ 

must  be  resorted  by  this  rule,  he  must,  if  he  wishes  to  have  the  bill  taken  pro 
confesso  against  the  defendant,  adopt  the  old  pcactioe  of 
suing  out  a  writ  of  attachment  with  proclamations,  in  the 
same  manner  that  is  still  adopted  in  cases  of  coBtenpte  for 
want  of  appearance. 

Writ  issues  An  attachment  with  proclamations,  like  a  first  attachment, 

^       *  issues, without  order  (r),  unless  where  it  is  against  a  defend- 

(p)  Beport  SO^  prop.  6.  For  the  poit,  sect,  **  Serjeanl-at-arms.*' 
course  of  proceeding  under  this  rule,      (r)  Gilb.  For.  Horn.  81.  Edwards 

vide  pmt,  sect.  '*  Serjeant-at-arms/'  v.  Pool,  2  Dick. 

(q)  1  W.  4,c.  M,  rule  1.  Vide 


Of  Attachment  wUh  Procia^atians. 
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ant  leMdiag  ia  such  pttrts  of  the  United  Kingdom      Great  Form  of  the 
Britain  or  of  Ireland  as  are  not  within  the  jurisiktioo  of  die 
Coort)  or  ia  the  ble  of  Man,  nnder  the  stat.  2  W.  4,     33  (j), 
end  4  &  5  W.  4,  c«  82  (Of  in  which  eaae  a  pveTiooa  ' order 
moat  be  obtained  (u). 

uThe  writ  of  attachment  with  proclamations  ia  neariy  in  Form  of  the 
the  tame  form  ae  the  ordinary  attachment^  with  the  exeep- 
tMm  of  the  introduction  of  the  command  to  the  eheriff  te  cause 
•dm  defendsot  to' be  proclaimed  in  the  manner  before  ifpeei- 
Mfyt^  Aeoeidkig  to  the  oM  practice  of  the  (Joort,  where  it  Return  day. 
waainteaded  t»  proceed  to  a  seqoestratiott,  there  must  hare  been 
Jifikem  4ays  between  the  teste  and  the  return  of  the  writ,  nn- 
laii  an  ender  had  been  obtained  to  make  the  several  processes 
isi  iket  «anse  returnable  immediately,  which  might  have  been 
httSMsed  in  all  cases  where  the  defendant  resided  within  ten 
enikm  of  London;  but  now  the  practice  is  regulated  by  the 
1  W«  4,  c.  36,  s«  I5f  rale  3,  which  has  been  before  discussed 
in  tieaing'of  attachments,  and  which  applies  to  all  the  writs 
m pumseSiOf  contempt  as  well  as  to  attachments (y). 

^  faft  ofdet  te  obtain  this  writ,  the  attachment  with  the  letam  How  made  oat. 
nen  set  iawn<ns  indorsed  tiiereon,  must  be  left  widi  the  derk 
in  Coaitf.  who  will  thereupon  make  out  the  writ,  and  leave 
Jiiwilh  tim  he^hearer  of  the  Six  Clerics'  office,  who  aill  get 
iftnealed  (is)^ 

.Theiwriimnst  be  indoreed,    By  the  Court,  fcr  not  upfieaT^  Indorsement. 
ss5r,V  >(not'answeringO  ftc  wHii  die  name  of  the  clerk  in  Court 
whnensn  si  ant ;  and  the  surname  of  the  Master  of  the  RoUs 
andbef  tlie  fiix  Clerk  in  whose  division  the  writ  is  made  out 
sMAsdapihe  sdbscribed  (a). 

■  It  tmrnks^^ma  be  entsied  witii  the  Registrar,  in  the  same  Must  be  entered 
Mmnr  weniaandinient,  and  when  it  is  sealed  the  bag-  with  the  Regis- 
bearer  leaves  it  at  the  seat  of  the  clerk  in  Conrt,  who  sends  it 


608 


Process  of  Cemiwmpt  : 


Retaraoltke    ^  tlw  solicitor,  who  imift  forwaid  it  to  tlie  iberUI  orotto 
officer  to  vhom  it  is  directed  (6).  • 

A  sheriff  emnnot  justify  breaking  dooft  fai  inrflitnf  li%  Hi 
piocees,  though  the  oommissioner  in  exeeutfiif  wAt'if 

rebellioa  mmj  (c).  .-.c  - 

Return,  lUNiai  ^  sheriff  cannot  succeed  in  taking  tllodefoaduHMltf 

iMiwiifitf.         the  writ  of  attachment  with  proclamations,  he  must  sMliB^U 
following  return :  '  - 

"By  mrtue  of  this  writ  to  me  directed^  I  ktsiie'eMmd 
public  proclamation  to  be  made  withim  my  btdlmiek  fAatMP 
within  named  A.  B.  do  appecar  on  the  day  amd  mi  thapbut 
within  written^  as  within  I  am  commanded:  and  I fwrtkarM^ 
ti/y  that  the  within  namedA  .B.isnot found  in  my  MftipiM*|tf}P 
Retorn.cepi  the  defendant  comes  in  upon  the  prodmnntlonn,  w  is 

^■^^  arrested  under  the  attachment,  the  sheriff  may  eitiier  miait 

him  to  bail  or  send  him  to  prison  as  upon  a  fint  attachmoBft,*^ 
in  which  case  the  return  is  cepi  corpus,  Stc, 
Proceeding  upon     The  proceedings  upon  the  return  of  a  writ  of  attaduneAt^Mtt''' 
return.  proclamations  are  tlie  same,  mutatis  mutandis^  with  t 

«  the  first  attachment.  It  is  to  be  obserred,  howerer,  thnt  i 

Alter  return  no 

pica  ordemuirer  the  old  practice  there  was  a  considerable  difference  betweoiHBI''. 

without  special  ^ff^^^  ^f  a  first  attachment  and  of  an  atUchment  with  wMUM^- 
leave. 

mations  upon  the  subsequent  proceedings  of  the  daiwdii 


Under  the  old  practice  a  defendant,  aflter  the  fint  sttaeknaeaf  • 
returned,  might,  if  he  was  resident  abore  twenty  mileo  llMn 
town,  have  obtained  the  ordinary  dedimus  potesMem 
commission  to  put  in  his  answer,  or  he  might,  as  in  i 
cases,  have  pleaded  or  demurred,  provided  he  did  so 
the  usual  time,  without  special  leave  (e) ;  but  by  an  ord«K*ef - 
Lord  Clarendon,  it  was  ordered  that  after  a  contempt  My  - 
prosecuted  to  an  attachment  with  proclamation,  reiuned^"^ 
commission  to  answer  should  be  made  out,  nor  any  plea  or 
demurrer  admitted(/),  but  upon  motion  in  Court  and  affi&tiC 
made  of  the  party's  inability  to  travel,  or  other  good  maMer  to 
satisfy  the  Court  touching  that  delay ;  and  the  reason  assigned 

(6)  Ibid.  115.  (/>  Uoyd  v.  Gunter.  1  Vera, 

(f)  Gilb.  For.  Rom.  76.  275  ;  Newton  r.  Dent,l  Dick.  2S4.; 

(J)  Imp.  Off.  Sher.  Sanders  i\  Murney,  1  S.  & S.  m.- 
(•)  Bearaes,  Ord.  178. 
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If  J^Md  Chifif  B«8ra<3Ub0n  far  ibis  diBlMiedmiii^/^.b^  PiocaMdinp 
vpoo  the  first  contempt  on  the  fini  Attochnwit.  k m«  upon  Return. 
igge^lblfbAi'^  ftffaeted  4ehiy,  tnd  there&9«..«^ii  tendei^ 
4^  }fq»t%,  of.  ibe  M4aehn^  the  4ilendaiit  migittt  tato  hig. 
eommiiMony  and  uj^n  like  tender  the  plea  or  imanmt  fSn 
%hftffNi»h»*;  bill  if  there  reguUuiy  iesiMd  an '  attaclmient    :  . 
if|(^^pe«J«mlione,  the  defendant  ootild'aet  of  ceune  Tpmrgh 
his  contempt  by  a  mere  tender,  but  he  must  appljto  the 
^JmVl  jo  jp|i0iir  that  hie  jplea.  or  demurrer  are  proper^  mod'  to 
t^iilf^^  |p(^«jfeciiee  &r  hie  delay,  in  older  tint  the  GoiM 
n^lft^       thikt  then  was  no  further  likelihood  of  ' delcy*^' 
thft  j4^H  vgr '  dimmier  put  in  or  by  the  conmiiaaion  to  aiMweir 

,^IHeypytioii  in  practice  in  ihit  respect  appean  «o  have  Practice  as  to 
tf^|fyS|9^plaai  in  cases  of  commission  sued  out  or  plea  pitt  ih  iT^^i^^ 
a^^|i||a^hwent  with  poclamations  retumed(A),  at  least  wheH»'  commission  to 
the  attachment  has  b^enr  issned  upon  a  contempt  fot  ^Mlf  of  ^  ^'^^^ 
afiufsff  5iUehi     <the  present  practice,  cannot  issue  till  ^tiAer 
tlHi^pifu^Qfi'^  eight  weeks  in  a  town  cause,  and  ten  W^ks 
iihihMllllrj  .«i^>e-  '  Whether  the  late  changes  in  the 
P9PI94lB%^^)^tt  Qouft  :  have  affiseted  diis  rule  in  the  ease 
at^pal|i»i»il.wi<fe  prodaanations  ii^ued  for  wanit  of  appeara)iti^f ' 
InPhiiK^K'bein'detenhiined^  but  it  is  submitted,  thaf'tf 
%[^;UHb;oC  liOid  Bnrag;ham's  orders  (t),  by  directhig<  tMt; 
wJ^jDP  ^^l^adant  is  in  contempt  to  an  attachment  fb^  want  of 
appewM^^  ^  interval  between  the  day  fixed  hj  the  gnb^ 
p^iTfiffi      jsppaajranee  and  that  on  which  the  same  is  actually 
e^^lffjSd  slydl  ,be  deducted  from  the  time  allowed  to  plead; 
ai|iWi|#j«r  imafaf  (ndt  demurring  alone),  prerents  a  defeiidAnt 
m;9fmhim9(tSmot  gahung  any  advantage  in  point  of  timely 
stjunding  Qui  Ib^  processes  of  contempt,  the  defendant  ou^ 
no^  to-b^  ^DSveated  firom  suing  out  a  dedimns  to  take  his  plea, 
answer  or  'demurrer  (not  demurring  alone),  under  the  nIhtH- bf 
the  above  orders. 

It  if  tOkbe  observe  that  the  order  of  Lord  C]areiidoA,  -abov^ 
referred  to,  applies  only  to  cases  where  the  attachment  with 


DO  demurrer  can  be  put  in  after  the      (t)  Ord.  1833,  ord.  12. 
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r^^'^^uSi    P"^^^*"^*^*^*^  returned ;  and  that,  therefore,  when 

^  V  f  &  defendant  after  such  a  writ  had  heen  iMned,  bat  faefiMre  it 
was  returned,  put  in  a  plea  and  answer,  the  Vice  ChmnodUor, 
Sir  J.  Leach,  refused  a  motion  to  take  the  plea  and  anawtr 
off  the  file  under  the  above  order,  though  he  held  Cliet  if  it 
had  been  filed  after  the  return  of  attachment  with  proclaini- 
tions,  it  would  have  been  irregular  (^). 


Cotu.  costs  of  an  attachment  with  proclamations  are  12  s.  .11  tf., 

and  if  executed  155.  def.  (/). 


Sect.  VI. 

Of  the  Commission  of  Rebellion* 

In  what  cases  If  a  defendant,  after  proclamation  made,  (whereby  he  » 
cited  to  appear,  &c.  upon  liis  allegiance,)  still  continues  to 
disobey,  he  b  considered  as  a  rebel  and  a  contemner  of  the 
laws ;  and  the  next  process  which  issues  against  him  t 
commission  of  rebellion,  which  is  a  writ  issuing  out  oif  and 
NatuT*  of  the  under  the  seal  of  the  Court,  directed  to  special  commfsaionen 
I^^***  therein  named,  commanding  them,  jointly  and  severallyy  to 

attach,  or  cause  to  be  attached,  the  defendant,  wherever  he 
shall  be  found  within  the  kingdom,  as  a  rebel  and  contemner 
of  the  laws,  &c.  (wi). 
Why  directed        T^i^  writ,  it  is  to  be  observed,  is  not  usually  directed  to  the 
to  special  com-    sheriff,  but  to  commissioners  named  in  the  writ;  and  the 
missiooers.        reason  why  it  is  so  directed  is  stated  to  be,  because  the  sheriff 
cannot  be  supposed  to  execute  such  process  in  person,  and 
it  may  be  inconvenient  to  lodge  tlie  discretionary  powers  there- 
by conferred  in  the  deputies  of  a  ministerial  officer;  where- 
fore the  Court  appoints  its  own  commissioners,  who  are  en- 
joined to  do  every  thing  very  carefully,  and  are  answerable 
for  their  misbehaviour."  (n). 

{k)  Sanders  «.  Mumey,  1  S.  &  S.  one  of  attacbment  muk  proclamataoiu 

9SS.  may  be  omiUed,  provided  the  terms  of 

(I)  1  Smithy  Ch.  P.  ISl.  the  1  W.  4,  c.  86»  s.  15,  rule  1.  can 

(m)  Hind.  117.   If  the  defendant  be  complied  with.  Kitfs  aiii«p  006. 

is  in  contempt  for  want  of  an  answer  (n)  Hind.  11G.    It  is  taid  in  a 

this  process,  as  well  as  the  preceding  note  to  James  v.  Phikps,  9  P.  Wms. 


Of  the  Commission  of  Rebellion. 
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Thi»  process,  like  the  processes  of  contempt  before  enti-  ^^"^"^^ 
merited,  issues  without  order,  unless  where  it  is  against  a  > 
dellBfndant  resident  in  the  Isle  of  Man,  or  in  some  part  of  the      order  neces- 
United  Kingdom  which  is  out  of  the  jurisdiction  of  the  Cottrt, 
in  which  case  there  must  be  a  previous  order,  mider  the  stttttite  unless  where 
2  W.  4,  c.  33;  and  4  &  6  W.  4,  c.  82,  before  referred  to(o).  tC^ingdoLf 

The  commission  is  made  out  by  the  plaintiflF's  dlerk  in  How  made  <mt« 
Court,  upon  production  to  him  of  the  attachment  with  pro- 
clamations, with  the  return  of  non  est  inventus.  It  is  usually 
directed  to  four  commissioners,  selected  by  the  plaintiff's  soli- 
citor, and  is  in  the  following  form  : 

William  the  Fourth,  ^  c.  To  A.  B.,  C.  D.,  E,  F.,  and  Form  of  the 
G.  H.,  gentlemen,  greeting.  commission. 

Whereas  by  public  proclamations  made  on  our  behalf  by 
the  sheriff  of  Middlesex,  in  divers  parts  of  that  county,  by 
virtue  of  our  writ  to  him  directed,  Robert  Edwards  hath 
been  commanded,  upon  his  allegiance,  personally  to  appear 
before  us  in  our  Court  of  Chancery,  at  a  certain  day  now 
past :  yet  he  hath  manifestly  contemned  our  said  command: 
Therefore  we  command  you,  jointly  and  severally j  to  attach, 
or  cause  the  said  Robert  Edwards  to  be  attached  wheresoever 
he  shall  be  found  within  our  Kingdom  of  Oreat  Britain,  as 
a  rebel  and  contemner  of  our  laws,  so  as  you  have  him,  or 
cause  him  to  be  before  us  in  our  said  Court,  on  {insert  return  ^ 
day")  wheresoever  it  shall  then  be,  to  answer  to  us  as 
well  touching  the  said  contempt,  as  also  such  matters  as 
shall  be  then  and  there  objected  against  him,  and  further  to 
perform  and  abide  such  order  as  our  said  Court  shall  make 
in  this  behalf  And  hereof  fail  not.  We  also  hereby 
strictly  command  all  and  singular  mayors,  sheriffs,  bailiffs, 
constableSf  and  other  our  officers  and  loyal  subjects,  and 

667,  that  by  the  conme  of  the  Court  in  Hind.  116,  natU,  that  a  oomnui- 

a  commission  of  rebellion  issues  only  sion  of  rebellion  could  not  be  eze^ 

to  iba  $hiriff  of  Middletex,   There  cuted  in  Scotland;  The  above 

does  not,  however,  seem  to  be  any  have,  however,  been  held  to  tziead 

authority  in  the  books  for  this  pro-  to  the  issuing  of  process  of  contempt 

porftiofi,  and  the  praotioe  «  otherwise,  in  that  part  of  tfte  UniMd  Rioglom, 

In  the  Practical  Register,  however,  in  the  cases  expressed  in  those  Atli, 

it  it  stated  that  the  commission  is  Cameron' t;*  Cameron,  S  If .  &  K. 

sometines  directed  to  the  sherifT,  889 ;  Paikier  v.  Lloyd, -6  Sim^  906 ; 

p.  129.  and  vide  ante,  278. 
(o)  AtUe,  177. 179.   It  is  stated 
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$ervants  whomsoever,  cis  well  within  liberties  Oi  without,  ihit 
they,  by  all  proper  means,  diligently  aid  and  astiit  you^  aki 
every  one  of  you,  in  all  things,  in  the  executian  of  the^pr^ 
raises.  In  testimony  whereof  we  have  caused  theit  'miir 
letters  to  be  made  patent.  Witness  ourself  at  WestmisUHfrt 
this  day  of  ,  in  the  year  of  onr  ri^iL 

The  names  of  the  Master  of  the  Rolls  and  of  the  Six  Clktk 
are  subscribed  to  this  writ,  and  then  it  is  to  be  folded-  uj^  ill 
the  same  manner  as  an  injunction,  and  indoned  "  Bj^tke 
Court,  a  Commission  of  Rebellion*'  {for  want  of  M 
pearancc  or  of  an  answer,  or  non-performance  of  H  detrekf 
order,  S^c,  as  the  case  is),  '*  at  the  suit  of  A,  B.,pUnikAff* 
On  the  label  must  be  written  the  clerk  in  Court's  Aame.  ' 

The  commission  being  thus  made  out,  two  docqnef»  fnrliM 
following  ibrm  must  be  written  upon  paper : 

The  King,  and  so  forth,  A  commission  of  rebMkm 
directed  to  (insert  commissioners*  names).  Jointly  and  ieet- 
rally,  to  attach  Robert  Edwards,  defendant,  for  wta^of 
{appearance,  answer,  Sfc.  as  the  case' is),  at  the  smH  iff 
Charles  Banbury,  plaintiff,  returnable  •  WUw^ 

the  King  at  Westminster,  the  day  of  y  in  the 

year  of  his  reign. 

The  Master  of  the  Rolls  and  Six  Clerk's  names  being*  mib- 
scribed  as  before,  the  docquet  should  be  folded  up  like  n 
order,  and  indorsed  near  the  top,  Cammisdon  of  Rebelikm, 
E.  F.  against  G.H.,^'  and  near  the  bottom  the  Master  of  the 
Rolls,  Six  Clerk  and  clerk  in  C-ourt's  names ;  the  cotnmiBsiea 
being  given  to  the  bag-bearer  of  the  office  to  be  sealed,  toge- 
ther with  the  docquets,  be  leaves  one  of  the  dooquets  Vith 
the  entering  registrar  to  be  marked  with  an  intruiwr^  tod  ^pui- 
cures  the  other  docquet  ta  be  signed  bj  the  Lord  Chancellor, 
and  leaves  it  with  the  clerk  of  the  Hanaper-office :  tbe  com- 
mission is  brought  back  sealed,  and  left  with  the  dei^  in 
Court,  and  delivered  to  the  solicitor  or  to  the  eDmniiasMmera 
to  be  executed. 

The  return  of  a  commission  of  rebellion,  as  well  as  of  odier 
process  of  contempt,  is  regulated  bj  the  1  W.  4^  c.  36^  s.  15. 
.  rule  3  (p). 

(  f)  Ante,  p.  €78. 
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.  The  cotnmiBsioners  upon  the  receipt  of  this  writ  are  bound  In  whi^t  man* 
to  anrefit  the  defendant  wherever  they  can  find  him ;  and  it  ?^  «tecitted.  ^ 
seemA  that  they  may,  for  this  purpose,  break  open  his  house, 
or  tha  house  of  any  other  person  in  which  he  may  happen  to  ^^^^^^^^^ 
be^  {q\  because  the  object  of  the  writ  is  to  deprive  hini  of  may  break  opaa 
protoction.  by  law,  to  which,  as     a  rebel  and  contemner  qf  doors; 
th^  lawr*  he  is  bo  longer  considered  entitled  ;  and,  therefore, 
it  implies  an  authority  to  enter  into  the  house  (r). 

It'Seems,  however,  to  be  considered  that  in  such  case  it  is  but  should  have 
advisable  for  the  commissioners  making  tlie  arrest  to  have  a  *  IJJ'^hcr^^' 
p^aca  officer  with  them  ($) ;  and  for  this  purpose  the  commis- 
Bioa  commands  aU  mayors,  sheriffs,  bailiffs  and  constables,  and 
all  other  officers,  loyal  servants  and  subjects,  to  render  their 
Bid  and  assistance  to  the  commissioners  in  the  executiopi  of 
their  duty. 

A  defendant  may  be  arrested  upon  a  commission  of  rebel-  May  be  eze- 

lion  on  a  Sunday  (0;  but  Lord  Loughborough  said  that  he  Su^.y" 

•hoald  moch  disapprove  such  an  execution  of  it,  unless  in  .  ^    ,  . 

'^^  but  only  in  cases 

of  absolute  necessity  ;  and  that  if  executed  in  church  of  necessity. 


ho  would  punish  the  commissioners,  and  that  they  would  have 
been  punishable  at  law  (ii). 

Where  a  party  is  taken  under  a  commission  of  rebellion  in  jq  what  cases 
term  lime  or  during  the  public  seals,  the  commissioners,  if  he  °^^y  ^ 
ke  tstken  in  or  near  to  London,  ought  to  bring  him  immediately 
4o  the  Couirt  (x) ;  but  if  the  arrest  takes  place  either  in  vacation 
1km  or  ill*  the  country,  and  good  security  is  offered  for  his 
44^araoee,  the  commissioners  not  only  may,  but  ought  to, 
(akeit(y>. 

'  The  bond  in  each  cases  is  usually  entered  into  by  the  paity  Bail-bond, 
hianaelf,  with  two  sufficient  securities,  in  the  penal  sum  of 
200     with  4he  following  condition  (x)  : 

^  The  ixmditiw  of  this  obligation  is  such^  that  tf  the  above 
fomnder^  A,  do  personally  appear  before  our  Sovereign 
Lord  tko.  Kimg^  in  His  Majesty* s  Court  of  Cha^icery,  on 

r«)Prac.Beg.iaO;2Prax.l  Aim.  (t)  Hind.  116;  Prac.  Refl;.  SO. 

Tii  '  {u)  IbiiLiai. 

(r)  NewU  ?ra.  14;  Oilb.  For.  (x;  Prsc.  Regp.  J20. 

Kom.  76 ;  vide  Lowtcn  r.  the  Ma>or  (y)  Johe9  v.  Clelnent,  BilnV.  50. 

ef  Colchester.  2  Mci  .  30J.  (i)  Hind.  119. 

(i)  Uiad.  110. 
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i       ^       ^  wtrnkm  rjf  rth^tlham  u$mf4       a/  ike  imc  Cmuii 

kim  at  the  9itii  C.  D..  ami  §kmU  mMfwer  m  mil  Jm 
kh  taid  esmtewtpt  as  /or  ail  tmck  ikutfg  at  $kaU  CAai 
mmd  there  elected  o^owjf  kim,  amd  do  mmd  pesjmm  mkM 
the  md  C<mrt  §kaU  awcard  or  order  m  tkat  behalf^  ikm  At 
firtaeni  oUigatiom  to  be  tcidj  «r  eUe  tm  remunm  nt  Jmit  jkgm 
o^d  tirtue*  * 

Tbe  hond  is  nsmlW  mMk  to  ihe  MaMer  of  die  KMm^  hA 
if  mde  to  the  Lord  Cliancelior,  Loid  Keeper,  dice,  «r  im  itay 
two  of  tbe  Masters,  it  will  be  good  ^a). 
IfaoUilo&rcd,  If  the  ptrtj,  vpoD  being  urested  ib  tbe  connCry,  domwA 
tebmStiu^^  offer  (POod  bail,  it  is  the  doty  of  the  conmiiMioiien,  as  •* 
to  tikSroft^  tfaej  hare  made  the  arrest,  to  bring  him  op  to  the  Ceut  j 
diately^'iS';,  and  if  ther  omit  to  do  this,  and  keep  the  < 
in  their  own  custody,  the  Court  will  ponish  then  for  <. 
omission ;  thus  where  a  commissioner  had  mrresteA 
ftnt  upon  a  commission  of  rebellion,  at  the  phuntiff' s  Bait,-lbr 
the  breach  of  a  decree,  and  imprisoned  him  for  six  weeks  m 
his  own  house  and  other  places,  and  refused  to  take  hefl  Ar 
his  appearance  to  answer  the  contempt,  whereapoB  the^^e- 
fendant  had,  by  order  of  the  Court,  entered  his  appeenoDce 
upon  the  arrest  by  his  clerk  in  Court,  it  was  referred  to  the  Six 
Clerks  to  certify  whether  upon  a  commission  of  rebellion  fior 
breach  of  a  decree  bail  ought  to  be  taken  or  not.  The  Six  Clerks 
oertified  that  the  commissioners  might  either  take  or  retee 
bail,  at  their  discretion  (c) ;  but  that  in  case  they  refaeed, 
then  they  ought  to  bring  tho  party  to  the  Court  wi^ot  de- 
lay; and  thereupon  the  Court,  on  reading  a  precedent  of  the 
like  nature  made  in  Lord  Ellesmere's  time,  ordered  the  eom- 
missioncr  to  stand  committed  to  tbe  Fleet  for  his  abuse,  end 
to  pay  tlie  defendant  his  costs  and  charges  sustained  by  his 
imprisonment,  to  be  taxed  by  tlie  Master  {d), 

M  Hind.  119.  not  authorized  to  Uke  btil,  iMt  thty 

(b)  Studdr.  Acton,  1  11.  Bl.  468.  roust  have  the  body  in  Court  at  the 
476,  return  of  tbe  commission.    1  Hair. 

(c)  ThiR  docs  not  apply  to  decrees  1 29 ;  and  Jones  v.  Clement,  Bunb.  60. 
for  payment  of  money  into  Court,  or  Vide  pott,  "  Decrees." 

dtrccUng  anv  other  particular  act  to      (d)  Inglet  v.  VaugbaD,  1  Clu 
he  performecf,  in  whidi  case  it  seems   liep.  205. 
that  comniissionen  of  r«bcllioQ  arc 
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.  Ijt  may  hap)^  that  at  the  time  of  the  d^feo4ant'0  amat  RttnmVj 
th^  Court  may  not  be  aitting,  ia  which  case  it  will  not  be  ii^  CommiMioMCT, 
the  eommissianers*  power  to  bring  him  to  the  Court,  the  com-  If  Court  not 
miasionera,  however,  muat  not,  even  under  such  cijrcumstaacaai  mustbs^* 
allovr  him  to  go  at  large  without  bail,  but  they  sjl^oujid  lo4ge  lodged  in  priioiu 
hiip  eitl^er  in  the  Fleet  prison  {e\  or  in  the  custody  of  th^ 
•heriff  for  safe  keeping  (y) ;  and  where  a  commisatpn  q{  xe^ 
bellion  was  awarded  against  a  defendant  for  non-payipeAt 
Qostf,  and  the  commissioner  arrested  him,  and  iqx  his  more 
^w£d  keeping  delivered  him  to  the  sheriff,  who  took  charge  of 
the  prisoner  accordingly,  but  refused  either  to  deliver  the 
pfVK>iier  to  the  commissioner  or  to  bring  him  himself  into 
Coujrt  at  the  day,  a  day  was  therefore  given  to  the  sheriff  ,to 
hiM^  in  Abe  body,  upon  pain  of  10 /.  (^). 

The  proper  course  to  be  pursued  in  such  a  case,  in  order  to 
briag  in  the  body,  would,  according  to  the  present  practice, 
be  to  procure  a  writ  of  habeas  corpus  (h). 

If  the  copnmissioners  permit  the  party  to  escape  after  they  £scape  or 
have  arrested  him,  they  will  be  committed  till  they  produce  '^ue. 
him  (a);  if  he  be  rescued,  the  rescuer  will  be  committed 

The  return  to  this  process  is  made  by  two  or  more  of  the  Return, 
commissioners  who  act  under  it.    The  return,  when  the  com- 
missioners are  unable  to  find  the  party,  should  be  indorsed 
upon  the  writ  in  the  following  form  : 

We,  whose  names  are  hereunto  subscribed,  being  two  qf 
the  commissioners  within-named,  do  humbly  certify  to  this 
kamwrable  Court  that  we  have  made  diligent  search  and  in- 
quiry after  the  within-named  C.  V. ;  but,  notwiihstandimg 
all  our  endeavours  for  the  purpose,  we  cannot  meet  with  him, 
so  €is  to  attach  his  body  by  virtue  of  this  commission.  Wit- 
ness our  hand,  this  day  of  (/)• 

If  the  commissioners  refuse  or  neglect  to  make  a  return  to  How  comptlled. 
the  commission,  the  Court,  on  motion  or  petition,  wiU  order 
them  to  return  it ;  and,  upon  disobedience  to  the  order,  the 


(01 


Harr.  129.  (t)  5acbever«1l   v.  Stcheverell. 

C«ry.  116.  Toth.  S8. 

(^)lbid.  (fe)  Hind.  118. 

(h)  Ante,  591.  {I)  1  Smilh,  lia, 

R  R  4 


616 


Process  of  {hnismpt  t 


^Ret'n    ^^^^  tnotioti,  jpounded  «pon  affidavit  of  Mvieft 

upon  ^  uni.^  order,  commit  th«m  ;  for  not  being  partior  to  tli#  idt, 

no  writ  of  execution  of  the  order  ia  required  ttf  ^fafing'tflem 
into  contempt  (m).  '  '      •  'i» -jvt 

C^eetfui.  When  the  party  ift  brought  to  tlie  bar  by  tbii'cOlnniinU 

counsel  should  be  inttructed  to  move  that  he  may  bo*  ti<i 
over  to  tlie  Fleet  prison,  which  will  be  ordered,  of  oMM^ 
and  after  the  defendant  has  been  so  turned  over,  ba  naM 
remain  there  till  he  has  cleared  his  contempt,  or  ia  otherwili 
discharged  by  order  of  the  Court,  or  by  the  provisiona  -oflhl 
1  W.  4,  c.  36,  hereinafter  referred  to(9i).  ■ 
NoH  at  invtntu*.  Upon  a  return  of  non  est  inventus  by  the  oonuniuioBMI^ 
or  any  two  of  them,  the  Court  will,  on  motion,  ordfir  the 
party  to  stand  committed,  and  for  that  purpose  the  Lofd  Ckav- 
cellor  grants  his  warrant  to  the  seijeant^at-anna  to  take  Idii 
into  custody  (o).  • 


The  costs  of  a  commission  of  rebellion  are  2  L  1  «»  4dL  (p)^ 

•    .    .    r  .1 


Sect.  VII. 


Serjeant-at- 
Arms. 


Has  a  deputy 
always  attend- 
ing the  Court. 


0/  the  Serjeant-at-Arms, 

Ix  the  last  Section  we  have  seen  tliat  where  the  commie- 
sioners  in  a  commission  of  rebellion  return  non  est  inveutut^ 
the  next  proceeding  is  for  the  Lord  Chancellor  to  issue  his 
warrant  to  the  serjeant-at-aniis,  or  his  deputy,  to  take  him 
into  custody. 

The  serjeant-at  arms  is  an  officer  appointed  by  letters  patent 
from  the  Crown  {g),  who  has  an  authorized  deputy  in  conistant 
attendance  upon  the  Great  Seal,  whose  duty,  besides  that  of 
bearing  the  gilt  mace  before  the  Lord  Chancellor,  Lord  Keeper 
or  Lords  Commissioners,  in  going  or  returning  from  Court  or 
Parliament,  is  to  execute  all  warrants  against  persona  who 


(m)  Hind.  119.  120. 
(n)  Pol/,  soct.  11. 
(o)  Prac.  130. 


( p)  1  Smith,  ch.  r.  ISI. 

Hind.  l:i3. 
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b»v«  etood  oat  commitsftoiw  of  rebellion^  «iA«r  in!oxec«lMili  Injhttcaiei 

of  a  dkierae  or  order  of  the  Court»  or  on  mesne  prooe^  (r).  >  *    s  ,  ^ 

,n  It  appoiUv  to  be  consiidered  by  mine  wntem>  upod  the  prao* 
tice  of  the  Court,  that  besides  the  duties  above  nenliett^d^  it 
botongv^  tiiii  officer  to  bringinp.' to  the  bar  aay^  om.  that 
tittitho  ooBtody  of  *a  eherilF  or  -other  officer  who-  has  ro^ 
tmwA^  ^  cepi  corpus  upon  a  process  of  the  Oiurt-  <») ;  And 
thia  appears  to  have  been  formerly  tho  praciioe,  though  the 
jnom  SBual  course  now  is  to  eend  »  messenger  for  that 
p«rjk>se<0' 

The  practice  of  sending  a  messenger  appears  to  bate  been  Serjeant-at^ 

of  noeni  origin,  and  has,  in  all  probability,  been  adopted'  in  J^t*!n  3l  cLe« 

consequence  of  it  being  less  expensive  than  a  seijeantratoarinfty  where  a  mes- 

wbsBO  fees  are  stated  to  be  double  those  of  the  messenger  (11)4  ^' 

Aitfeijeant^at-arms  may,  howerer,  go  in  all  cases,  in  whtdba 

messenger  can  be  sent  (x).    And  we  have  seen  that  where  a  Where  mes- 

messenger  has  been  sent,  and  dies  before  he  has  executed  his  J^*f|iis*i*|J*' 

^^armt  (»)  Of  foils  in  his  execution  of  it,  by  reason  of  the  executing  bis 

.  .I.'..,-,.         .  commission, 

defendant  s  escape,  or  not  bemg  to  be  found,  the  serjeant-at-  by  defendant's 

arms  ought  to  be  sent.in  his  stead  (s).  escape,  &c. 

The  reason  for  the  serjeant-at-arms  being  sent  in  the  last 
case  is,  because  where  the  party  has  been  taken,  and  has 
escaped^  or  cannot  be  found,  the  only  remedy  which  a  plaintiff 
can  have  is  by  sequestration  against  his  property,  which,  as 
has  been  before  stated,  cannot  be  issued  unless  upon  a  return 
of  non  est  inventus  by  the  serjeant-at-arms. 

The  practice  of  sending  the  serjeant-at-arms,  when  the  Reason  for  the 
ordinary  processes  of  contempt  have  failed,  has  been  adopted  P^^*^' 
by  the  Court  ex  abundanti  cautela,  lest  there  may  have  been 
any  negli^peivce  in  the  ordinary  officers  or  mini$ter8  of  justice 
to  whom  the  execution  of  the  writs  of  attachment  is  entmstedi 
4>r  lest  th^  Commissioners  of  rebellion  (persons  nominated  by 
the  pli^nti£^  shof|ld  collude  with  or  be  warped  by  their  employer 

(r)  Hlbd.  l^W.  (*)  Frederick  v.'  Dav'icf,  1  Venj. 

(f)  Pnc.  Bicg.  aoi^  lUnd.  lilS  ;  S44»  N.  1. 

1  Harr.  185.  (y)  M*Nab  v.  Mensal,  2  Sim.  16. 

(()  Ante,  602  ;  Frederick  i\  David,  (%)  Ante,  602  ;  Sambroke  v.  Ekins, 

I  Vern.  »44.  1  Dick.  68  ;  WilkittSdn  #.  Bcisher, 

(If)  Vide  Mr.  Peacock's  cvidcnctr.  2  liro.  C.  C.  181  ;  Steed  t».  Callcv. 

Chan.  Kep.  App.  (A),  330.  Law  J.  1835,  1. 
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Invhfttcaies  to  the  prejudice  of  the  defendant,  to  goaad  agmuMt  which  the 
-  Conrt,  to  satiefy  its  conscience,  and  to  be  infonned  wheChw 

the  defendant  doth  actually  hide  himself  from  jostloe  or  aoC, 
sends  an  officer  of  its  own,  upon  whose  return  xMj  xn'% 
sequestration  be  regularly  issued,  unless  the  pMtj  be-tf  fmm 
or  peeress  of  the  realm,  a  bishop  or  nember  of  the  How  af 
Commons,  or  an  absconding  defendant  proceeded  i%«iMt 
under  the  sUtute  I  W.  4,  c.  36  (a). 
Seqncttrttion  By  an  order,  dated  the  1 3th  May  1 72 1 ,  7  Geo.  1  (*>,  •Aeri»- 
can  only  issue  citing  that  a  petition  had  been  presented  by  the  seijeant-^i-tttti^ 
M^lnmt^ii^  setting  forth  that  he  is  entitled  to  take  all  persons  into  custiDdy 
who  stand  in  contempt  to  a  conunission  of  rebellioD  retorted 
non  est  imventus,  and  further  reciting  that  several  ordon  -if 
commitment  (for  certain  contempts  in  the  said  potition  -OOB* 
tained)  had  been  executed  by  the  Warden  of  the  Pleei,  or  else 
that  he  had  made  returns  nm  est  inventus,  whereupon  MqoM^ 
trations  had  been  obtained  contrary  to  the  rules  of  the  Coort, 
and  that  the  said  petition  had  come  on  to  be  heard  before  his 
Lordship,  and  that  upon  hearing  several  precedents  and  what 
was  alleged  on  either  side,  his  Lordship  had  declared  thet  m» 
sequestration  could  regularly  issue  to  sequester  the  estate  of 
any  person  who  could  be  found,  but  upon  the  return  ntm  est 
inventus  of  the  serjeant-at-arms;  IT  IS  THEREFORE 
ORDERED  that  from  thenceforth  where  any  person  is  in 
contempt,  either  for  want  of  an  appearance  or  answer,  or  Icr 
not  yielding  obedience  to  any  order  or  decree  of  this  Coort, 
(unless  it  be  for  contemptuous  language,  or  the  beating  or 
abusing  any  person  in  the  serving  of  the  process  of  this 
Ck>urt,  or  other  contempts  of  the  like  nature,)  the  serjeant- 
at-arms  attending  this  Oourt  do  apprehend  and  bring  the  c<w 
temner  to  the  bar  of  this  Court  to  answer. such  contempt ;  but 
if  the  contemner  cannot  be  found,  then  to  return  non  eti 
inventus,  to  the  end  that  a  sequestration  may  regularly  issue, 
according  to  the  ancient  use  and  practice  of  this  Court,  and 
that  process  do  for  the  future  issue  accordingly  (c). 

Sencant-nt-ariDs     This  order  was  pronounced  in  consequence  of  a  complaint 
ordered  upon 
return  to  ttie 

alUchmcnt.  (a)  Hind.  123.  (c)  Ueames,  Ord.  322,  Free.  Cba. 

(6)  Hind.  126.  552. 


Of  the  Serjemi-ui-Arms. 


619 


mftd^  by  the  Mije^t-at-arnia  of  a  prgctice,  then  recently  In  what 
introducedy  of  making  an  order  for  the  committal  of  the  party 
to.the.  custody  of  the  Waxden  of  the  Fleet,  and  of  awarding  a 
tequeelratioa  upon  hia  return  of  non  e$t  invenhm  inatead  of 
pending  the  eerjeant-at-armsy  according  to  the  ancient  prao- 
lice,  bj.  which  means  the  serjeant-at-arnui  wae  deprived  of  hia 
ancieskt  and  customary  fee  (d).  The  practice  complained  of 
appears  to  have  been  adopted  for  the  purpose  of  shorteningthe 
pneoess  of  the  Court,  which,  however,  it  does  not  seem  to  have 
acQomplished.  The  recent  statute,  however^  of  the  1  W.  4,  Under  l  W.  4, 
o«^f  rule  1,  has,  as  we  have  seen,  effected  this  oliject  more  ^*  1. 
completely,  in  the  cases  to  which  it  applies,  by  omitting  the 
katermediafce  processes  of  attachment  with  proclamations  and 
oonimtaston  of  rebellion,  and  enabling  the  plaintiff,  in  cases 
wliera  the  defendant  is  in  contempt  for  want  of  an  answer,  to 
procure  an  order  for  a  serjeant-at-arms  immediately  upon  the 
sheriff's  return  of  non  est  inventus  to  the  original  attach- 
mant.  .  The  attention  of  the  reader  has  been  before  called  to 
the  faot  jthat  this  shortening  of  process  does  not  apply  to  cases 
in  which  the  defendant  is  in  contempt  for  want  of  appearance, 
or  in  which  the  plaintiff's  solicitor  or  his  town  agent  is  not 
prepared  to  aatisfy  the  Court,  by  affidavit,  that  due  diligence 
was  used  to  ascertain  the  place  where  the  defendant  was  at 
the  time  of  issuing  the  attachment,  and  in  endeavouring  to 
a{^reheiid  him  under  the  same,  and  that  the  person  suing  ^^'^|, 
forth  su€;h  writ  truly  believed  that  the  defendant  was  in  the  proclamation 
county  into  which  such  writ  had  been  issued  («).  In  other  commission 
cases  the  defendant  must  pursue  the  ancient  course.  are  necessaiy. 

.Hie  above-mentioned  order  of  the  13th  May  1721,  contains  Ordcrfor  time 
a  reference  .to  another  method  of  shortning  the  process  of  the  not  granted 
Conrt,  which  appears  at  that  time  to  have  prevailed,  where  a  "^uitomnt^g 
defendant  had  appeared  and  applied  fur  time  to  put  in  answer,  that,  upon  non- 
In  that  case  it  seems  to  have  been  the  course  of  the  Court  to  jcMtli^iSST^ 
require  the  defendant,  as  a  condition  upon  which  further  time  shall  go. 
was  granted  to  him,  to  enter  his  appearance  with  the  Regis* 
trar  (/),  and  upon  his  not  putting  in  his  answer  within  four  days 

(d)  Exp.  Jephson,  Prcc.  in  Ch.      (/)  As  to  the  effect  of  entering 

an  appearance  nith  the  Registrar, 

(e)  Anlt,  606,  vide  pat ^  chap.  X. 
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Im  what  casei  after  the  time  limited  bad  expired,  to  moTe  tliaihe  might  iUuid 
i wicd.  ^  committed  to  the  custody  of  the  Wajxien  of  the  Fleet.-  •'Ml 

practice  appears  to  have  been  considered  by  Loud  llacipletfioM 
as  irregular,  as  far  as  it  went  to  obviate  the  necessity  for  t 
serjeant-at-arms  (g)y  and  in  consequence  it  was  made  part  of  the 
order  of  the  13th  May  1721,  That  it  should  be  made  a  part 
of  all  orders  for  giving  time  to  answer,  or  for  doing  any 
other  act  upon  the  party's  entering  his  appeai^ce  "With  the 
Registrar,  that  the  party  when  he  enters  such  his  appeafiiac« 
should  likewise  consent  that  a  seijeant-at-arms  ^hoiiltf  ||b 
against  him,  as  upon  a  commission  of  rebellion  retumett^'iidii 
est  inventuSy  in  case  of  non-compliance*'  (A).  ' 

The  practice  enjoined  by  the  last  order  doeii  not  appeil'ti 
have  been  strictly  followed,  at  least  so  fkt  VM' tfMUit  t» 
making  it  a  condition  of  every  order  for  time  to  anaWi^r'ifiiii 
the  defendant  should  consent  to  a  seijeani-at-anka; '  fo^  ^ 
find  that  by  a  subsequent  order,  dated  the  2f3d  Jaiftili^ 
1794,  after  noticing  the  frequent  and  great  diM^s'^iUP'iil^ 
fendants  in  putting  in  their  answers,  it  id  oMTer^^,  'ttafw 
a  third  application  for  time  to  answer,  the  dy!bndtUit'di^\0iA(i^ 
sent  to  enter  his  appearance  with  the  Registrar  "by  1ni'ii^i»£'te 
Court  in  four  days,  consenting  that  the  seijeant-at-^^niii 
attending  this  Court  shall  go  agamst  him  as  ^  a  comiriiiaiidft 
of  rebellion  returned  non  est  inventus  in  case  he  do^  Aot 
put  in  his  answer  by  the  time  granted,  and  that  on  a  lieoMd 
application  for  time  to  answer  an  amended  bill,  or  '  kfter 
exceptions  allowed,  the  defendant  do  consent  to  die  Mttw 
terms  (i).  "i ' 

New  orders.  I'he  practice  continued  to  be  in  conformity  with  ihe  alNm 
order  until  the  new  orders  of  the  21st  December  1833y*iihlcli 
have  restored  the  practice  to  what  it  was  under  the  order 
the  17th  May  1721,  by  providing  that  in  every  ardet  grcoMk 
by  a  Master  for  further  time  to  answer  y  it  shall  be  ihade 
dition  of  such  order  that  the  defendant  shall  ehteir  His  apjiear- 
ance  with  the  Registrar,  and  consent  to  a  scrjeant-at-armsr,  as 
in  the  case  of  a  commission  of  rebellion  retuhied  iian  rst 

(g)  Exp.  Jcphson,  Prcc.  in  Ch.     CIi.  552. 
538.  (i)  Bcanics  Old.  565    4  Brd.  C. 

(A)  Bcamcs,  Ord.  322 i  Prec.  in  f.oli. 
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inventugf  tmleas  \inder  any  special  drcomstances  the  mkl  SiSinSu 
Master  shall  otherwise  direet,  and  which  cireamstanoea  ahali  ^       y    ■  < 
teahonly  stated  fn  the  order  (A).  >  . 


An  Oilier  for  tbo  seijeant-at-armsx  on  the  retiiru  non.^#^  Order  for 

inventus,  upoi^  a  commissipn  of  rebellion*  must  be  applied  for  »«»jc«nt^t-aniif 

'■'^  apoD  commis- 

by  ifop^on.  in  Court  (t)^  the  reasook  of  which  is  stated  to  be  lion  of  rebelHoa 

b^qaii^e,; .  as  there  is  nothing  to  issue  under  the  Great  Seal^  tp  2*"^^^^*'*^ 

make  it  a  record  of  the.  Court,  there  must  be  some  act  of  the  °* 

^oprf.  ^  authorize  the  serjeant-at-arms  in  going  (m), 

,  S^,i{<gTa)  al)uses  having  crept  into  this  practice,  an  order  wajf  Upon  making 

ipft^€|]^y      l^r4  Keeper  Finch  (n),  whereby  after  reciting  t^f^f  I^i  muitd^Sw 

npofi^tsong^l^lmx^.  1^   by  the  serjeant-at-arms  atlendiiig  th^  the  commission 

(](^f(f^]$ea)[^tbat  iJ'ter  ccjntempts  were  prosecuted  to  a  serjeaiit-  J^**^^)^"!^*^ 

aK^^U|^^.^i^,a  copmii/tment  pronounced,  the  prosecutor  v^oM  the  Repstrar, 

^f^  f$:p  t^  ffrder,  ^nd  never  take  forth  a  warrant  ther^of^ 

h^n^^jL^^e,  fl^epf,  to  force  the  party  prosecuted  into  i^ow 

{^vD^^t^^f^.  sometimef^  for  the  whole  matter  in  difie^enc.e^ 

b^^^tfifValfK^^  ffvr  the  discharge  of  the  contempts,  whereby  tb^ 

^^j|;jQ^*s  qnfipji/oytipent  was  rendered  in  great  part  ineffectual,; 

fR^  pi^.yei^on  thereof,  his  Lordship  did  order,  that  lifter 

ai^y  .  order,  for  a  aeijeant-at-arms  should  be  granted  by  the 

Qoi^rt,  .the  .Il^ietrar  should,  on  request,  draw  up  the  said 

o^rder,        46|iver  the  same  to  the  serjeant-at-arms  or  his 

deputy,  and  no  other  person,  they  paying  for  the  same  ;  by 

Hir^f^.^a^  he. should  or  might  endeavour  to  apprehend  the 

P^X/^r<)sgfu^9^  and  bring  him  into  this  Court  to  answer  hjui 

afu^.  ^|^p|t^-.,ijf^e  could ;  but  if  he  could  not,  his  Lordsbij^ 

4id  fur^b^^p^^,  that  no  order  for  a  serjeant-at-amiB  drawn 

up  ^nd,       tbe  I^e^strar,  should  be  dischaiged,  and  tt^e  poor 

tempt  therei^ppp,  <i|[ithout  the  serjeant*s  fees  be  paid,  to  hip, 

and  ^.  certificate  under  his.  hand  certifying  the  si^qie ;  aiid  tfiat 

after  the.  s^  orde/c  b«|ii^  so  drawn  up  and  passed  as  afpre7 


(k)  Ord.  21  Dec.  18S8,  ord.  XXI.      (m)  Ibid. 
(I)  Hiod.  126.  (n)  Ibid.  T24. 
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Onlerfor,  how  sanl,  no  private  or  other  agrreement  should  be  ma<le  between 
obtained.  jjj^  party  or  parties,  or  the  person  or  persont  so  stftndin^n 
contempt  as  aforesaid,  or  any  other  person  there,  or  any  on 
their  bchalfs,  without  such  satisfaction  should  be  made  and 
a  cortificato  of  tlie  same  produced  to  the  Court  (o).  Tins 
onler  n-as  revived  by  the  Lord  Keeper,  by  order,  dated  19th 
July  1G85,  1  J.  2  (/)),  and  was  again  reriTod,  by  order, 
12th  June  1694,  6  W.  3,  whereby  it  was  also  further  or- 
dered, tliat  when  any  motion  should  be  made  for  a  setjeant- 
at-arnis,  the  counsel  moving  for  the  same  should  immediately, 
in  Court,  doliver  unto  the  Registrar  the  commission  of  rebel- 
lion, and  tell  who  was  clerk  in  Court,  that  the  serjeant-at- 
arms  nii<rht  have  an  account  of  him  where  the  contemner 
lives ;  and  that  the  order  should  be  drawn  up  by  the  Regis- 
trar and  delivered  to  the  serjeant-at-arms  or  hia  doputy,  they 
paying  for  the  same,  or  taking  out  a  warrant  thereon,  whereby 
tlie  party  or  parties  so  in  contempt  might  he  taken  into  custody, 
and  he  brought  into  the  Court  to  answer  the  same  (7). 

In  consequence  of  the  above  order,  the  practice  now  is,  that 
whenever  a  serjeant-at-arms  is  moved  for  on  a  return  non  eit 
inventvs  to  a  commission  of  rebellion,  the  commission,  with 
the  return,  is  placed  in  the  hands  of  the  counsel  who  makes 
the  motion,  who  delivers  it  to  the  Registrar  in  Court,  toge- 
ther with  the  name  of  the  clerk  in  Court  (r). 
Upon  attach-  The  form  of  obtaining  an  order  for  a  seijeant-at-arms  andisr 
^yCiit  under  1  j  w.  4,  c.  36,  upon  the  sheriflF's  return  of  non  est  w- 

ventus  to  an  attachment  for  want  of  an  answer,  is  prescribed 
by  rule  1  of  sect.  15  of  the  Act,  which  is  as  follows :  vii. 
"  When  a  writ  of  attachment  shall  have  been  duly  issued  against 
any  defendant  for  contempt  m  not  answering  the  bill,  and 
such  defendant  shall  not  have  been  taken  under  such  \mt, 
and  the  sheriff  of  the  county  into  which  such  writ  shall  have 
issued  shall  make  a  return  of  non  est  inventus  to  the  same,  the 
Court  shall,  vpon  motion  by  or  on  behalf  of  the  plaintiff, 
(notice  of  which  shall  not  be  required)  order  that  the  seijeant- 


(0)  Bcames,  Ord.  245. 
(jp)  Ibid.  168. 


(q)  Ibid  802. 

(r)  Uind.  126,  1  Turn.  &  V.  liO. 
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at-arms  attendii^  the  Court  do  apprehend  such  defendant,  ^'J^*'^'^'' 
and  bring  him  to  the  bar  of  the  Court  to  answer  his  contempt,  - 
and  the  same  proceedings  may  thereupon  be  had  as  if  such 
order  had  been  made  in  the  manner  heretofore  in  use ;  provided 
that  before  such  order  shall  in  any  such  case  be  made,  the 
plaintiff  applying  for  the  same  shall  bo  required  to  satisfy 
the  Court,  by  the  affidavit  of  the  solicitor  of  the  plaintiffs  or 
of  his  town  agent,  if  the  writ  of  attachment  was  issued  by 
such  town  agenty  that  due  diligence  was  used  to  ascertain 
the  place  where  such  defendant  was  at  the  time  of  issuing  such 
tvrity  and  in  endeavouring  to  apprehend  such  defendant  under 
the  same,  and  that  the  person  suing  forth  such  writ  verily 
believed  at  the  time  of  suing  forth  the  same  that  such  defend- 
ant was  in  the  county  into  which  such  writ  was  issued. 

Upon  a  motion  made  for  a  serjeant-at-arms  under  this  Affidavit,  under 

rule,  the  Vice-Chancellor,  Sir  I^.  Shadwell,  decided  that  the  lW.  4,c.  M, 
'  must  be  made 

affidavit  thereby  required  must  be  made  by  the  clerk  who  bythecltrk 

issued  the  attachment,  and  that  the  town  agent  must  join  ^tuci^^^^^* 
in  the  affidavit,  swearing  as  to  his  belief  (s) ;  and  in  Pugh  v.  and  agent. 
Pugh  (^)  an  application  was  made  to  the  Master  of  the  Rolls 
(Sir  C.  C.  Pepys)  for  a  serjeant-at-arms  under  this  rule^ 
which  wais  supported  by  an  affidavit  of  the  solicitor's  town 
agent,  stating  that  he  had  issued  the  writ  and  that  he  verily 
believed  that  the  defendant  was  in  the  county  of  Middlesex 
at  the  time  of  its  issue,  and  also  by  an  affidavit  of  the  sheriff's 
assistant^  stating  the  steps  he  had  taken  to  attach  the  defend- 
ant, but  in  which  he  had  been  unsucessful ;  but  his  Honor  solicitor  or 
refused  the  application,  because  there  was  no  affidavit  of  the  agent  must 
solicitor  or  his  town  agent  that  due  diligence  had  been  ufted  dnfgence. 
in  endeayoaring  to  apprehend  the  defendant,  as  required  by 
the  Act ;  his  Honor  being  of  opinion  that  as  the  Act  had 
expressly,  pointed  out  the  persons  with  whose  evidence  the 
Court  was  to  be  satisfied,  no  other  evidence  could  be  satis- 
factory. 

In  Wright  v.  Green  (v),  however,  it  was  held  than  an  affi- 
davit by  the  solicitor's  agent  who  had  sued  out  the  writ, 

(0  Handfield  v.  Wdolley,  4  Sim.      (f)  2  M.  &  K.  S58. 

(u)  2  Rut3.  &  M.  9S. 
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Order  for,  how 

obtained. 

^        w  ' 


Affidavit  must 
follow  the  terms 
of  the  Act. 


sotting  out  verbatim  the  copy  of  a  letter  which  the  plmiatiS 
had  received  from  the  officer  emplojed  in  executing  the  writ, 
and  in  which  the  particulars  of  two  unaocoeeeful  «ilMin>li 
to  arrest  the  defendant  was  detailedt  tnd  awearing,  to  the 
agent's  belief,  tliat  the  contenta  of  the  letter  wm  true,  «M 
sufficient. 

It  is  to  be  observed  that  in  that  case  the  affidaTtt  did  not 
state  in  terms  that  the  agent  believed  thai  due  diUgence  had 
been  ased  in  endeavouring  to  apprehend  the  defendant^  hat 
that  Lord  Brougham  was  of  opinion  that  the  letter  of  tiie 
officer  to  the  nlaintiff  had  disclosed  circumatancea 
in  reason  to  satisfy  the  Court  that  such  diligence  had 
really  used,  and  that  as  the  agent  had  awom  to  hk  heiief 
that  the  contents  of  the  letter  were  true,  there  was  altogodier 
sufficient  in  the  affidavit  to  satisfy  the  Court  that  the  tanni 
of  the  Act  had  been  complied  with. 

It  has,  however,  also  been  ]ield  that  in  general  the  aSdaTit 
ought  to  follow  precisely  the  terms  of  tJie  Act,  and  theielon 
where  it  only  went  to  show  that  due  diligence  had  been  Qied 
to  discover  the  defendant's  residence,  and  not  the  place  vkeie 
he  actually  was  at  the  time  of  issuing  the  at^atih/meni^  tiw 
order  was  refused  (.r)  ;  and  so  where  a  motion  of  thiemtaFB 
was  supported  by  the  affidavit  of  the  plaintiff  *a .  town  agent* 
stating  that  all  due  diligence  had  been  used  to  aacertam  the 
place  of  the  defendant's  residence  at  the  time  when  the  writ 
was  issued,  and  to  apprehend  him  by  virtue  thereof,  and  that 
at  that  time  the  defendant's  lost  and  only  known  place  of 
abode  was  in  tlie  county  into  which  the  writ  had  been  iMilfid, 
Lord  Brougham  was  of  opinion  that  the  affidavit  was  clearly 
defective  in  not  swearing  to  the  party's  belief  that  the  defend- 
ant was  in  the  county  at  tlie  time  of  the  issuing  of  the 
writ ;  an  omission  which  was  by  no  means  supplied  by  the 
statement  that  at  tlie  time  tho  defendant's  leat  and  only 
known  place  of  abode  was  in  the  county  into  which  the  writ 
had  issued  {y). 


(x)  Davis  r.  Hmmmond,  5  Sim.  9 ;  den's  Act.*,  by  Jemmrtt,  6] ,  n.  (c. ) 
Meller  v.  Mellish,  cited  ib. ;  Miller  (v)  HaDdfield  v,  Wildes,  2  R  & 
V.  BeDoett;  Carr  v.  PowMt,  Sug.    M.  91. 
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Where  a  party  upon  obtaining  an  order  for  time  to  answer,  Duiy  and  Power 
Lr  to  filter  his  appearance  with  the  Registrar  and  fiubmit  > 
tliftt  upon  his  defiialt  a  Berjeant-at-arma  should  go  as  upon  xjpon  ordtr  for 
a  return  of  lum  est  inventus  to  a  commission  of  rebellion, 
in  fuch  case  the  order  for  the  serjeant-at-arms  is  granted  upon 
a  certificate  of  the  Six  Clerk  that  the  answer  is  not  filed  (2)  ; 
anad  it  seems  that  such  an  order  may  be  obtained  upon  petition 
at  well  as  upon  motion  (a). 


The  order  for  the  serjeant-at-arms  having  been  di-awn  up,  Duiyofierjeant- 
paeeed  and  entered  (5),  the  clerk  in  Court  or  solicitor  must 
g^re  it  to  that  officer  or  his  deputy  attending  the  Court, 
who  procures  the  Lord  Chancellor's  warrant  thereon,  and 
at  die  return  thereof  certifies  in  what  manner  he  has  acted 
under  it  (c). 

The  duty  of  the  serjeant-at-arms  or  his  deputy,  upon  receiv-  power  of. 
ing  the  warrant,  is  to  arrest  the  defendant  wherever  he  can 
fiirf  hhn,  aind  it  appears  that  he  is  armed  with  very  extensive 
|jiip#^ni  for  that  purpose  (/f).  It  is  to  be  observed,  that  the 
captbn  of  a  party,  under  a  warrant  of  the  Lord  Chancellor, 
bnt  execiited  af^er  he  has  delivered  up  the  Great  Senl,  will  not 
be  frrel^larC^). 

Ttm  s^rjeant-dt-arms  can  take  no  bail  bond,  therefore  if  a  Cannot  take 
party  bie  taken  by  a  serjeant-at-arms,  in  execution,  he  must  bail, 
be  kept  in  custody  till  the  return  and  then  brought  up  to  the 


(f)  Dind.  127, 

(a)  Ctmnttn  of  I/iindonderry  r. 
CMthiraiia,  1  Dick.  »6. 

(ft)  The  »er)e«nt-at-anns  or  his 
depatj'  genmffy  takes  upon  himself 
to  dimr  up  4^  Mder  and  to  get  the 
warrant  from^t^e  Lord  Chancellor, 
after  which  he 'applies  to  the  clerk  in 
Court  Of  lelieilQr  for  inalnictioni, 
I  Turn.  Sc  V.  120. 

(c)  Hind.  IW. 

id)  It  appMts  from  aa  extract 

taken  from  a  manuscript  of  the  An- 
tiquities of  the  office,  in  the  5th  year 
of  the  reign  of  King  lienry  V,  that «'  a 
serjeant-at-arms  nuky  aopreheod  or 
attach  any  snbjrct  of  t£e  King'b  or 
other,  whatsoever  he  be,  remainiog  in 
the  four  seas  of  England,  or  any  part 
thereof,  be  it  any  bouse,  castle  or 
fort,  that  will  be  broken  to  make  his 
VOL.  I.  S  I 


arrest,  mav  rase  and  beat  down  to 
the  grouna  ;  and  the  power  of  the 
seijeantpit-arms  is,  that  if  resciMt  be 
msuie  unto  him,  he  may  levy  the 
power  of  the  countiy  where  the  rescue 
is  made ;  neither  can  any  amated  by 
the  serjeant-at-arms  be  by  any  other 
attached  out  of  his  guard  upon  a  great 
raaaom,  for  an  arreat  made  by  the 
Serjeant  of  the  King  bath  enfranchised 
fiis  body  from  all  other  persons  ;for  ihg 
tiijeaiu*$  ofreu  u  cf  metr§  high  ttetrnv 
than  anif  other  can  be,  and  therefore 
the  serjeant-at-arms  is  commonly 
called  *  the  valorous  force  of  m  King's 
errand  in  the  execution  cf  justice.  " 
Vide  Mr.  William  Butt's  Evidence, 
Chan  Rep.  App.  A,  828. 

(e)  j\anh  I'.  Youston,  Law  J., 
183.1,  SO. 
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ScrjeaoVat- 
Aiius* 

Ddendant  clear- 
ing his  contempt 
mast  be  dis- 
charged. 

— ^  On  potting 
in  his  answer 
entitled  to  im^ 

charga. 


Defendant  not 
clearing  his  con- 
tempt, must  bt 
brought  to  the 
bar  whhhi  a 
Uinited  time. 


If  not  brought 
up,  is  to  be  dis- 
charged. 


—  and  the 
costs  to  be  paid 
by  the  plaintiff. 

Proceeding 
when  defendant 
is  brought  up. 


bar  of  the  Court,  but  if  he  be  taken  for  want  of  appearance  or 
answer,  he  may,  upon  his  entering  his  appearance  or  filing  his 
answer,  and  paying  the  costs  of  his  contempt,  be  discharged ; 
and  if  the  plaintifif's  solicitor  refuse  to  discharge  him,  the 
Court  will,  upon  motion  or  petition,  order  his  discharge  (e). 

It  is  to  be  obserA'ed,  that  where  the  serjeant-at-arms  hat 
been  sent,  for  a  contempt  in  not  putting  in  an  answer,  the 
defendant  is  entitled  to  his  discharge  immediately  upon 
putting  in  his  answer  and  clearing  his  contempt,  and  is  not 
to  be  kept  in  custody  till  the  sufficiency  of  the  answer  hat 
been  decided  upon ;  and  if  in  such  case  the  serjeaot-at- 
arms  refuse  to  discharge  him,  the  defendant  must  apply  hy 
motion  or  petition,  upon  a  certificate  f<*om  the  clerk  in  Court 
that  the  answer  has  been  filed  and  the  costs  of  the  con- 
tempt have  been  tendered  or  paid  (as  the  case  may  be),  and 
the  Court  will  make  an  order  for  his  discharge,  which  most  be 
served  upon  the  seijeant  or  his  deputy  having  the  defendant 
in  his  custody ;  and  a  refusal  to  obey  such  an  order  would  be 
a  contempt  of  Court  (J), 

If  the  defendant  upon  being  taken  does  not  clear  his  con- 
tempt, he  must  be  brought  to  the  bar  of  the  Court ;  and  by 
the  1  W.  4,  c.  36,  s.  15,  rule  5,  it  is  provided  that  where  a 
defendant  is  in  custody  of  the  serjeant-at-arms  or  of  the  nses- 
senger,  upon  attachment  or  other  process,  the  plaintiff  ahafi, 
within  ten  days  after  his  being  taken  into  such  cuatody,  (or 
if  the  last  of  such  ten  days  shall  happen  out  of  Teim,  ihftn 
within  the  first  four  days  of  the  next  ensuing  T«nn,)ieattite 
the  defendant  to  be  brought  to  the  bar  of  the  Court;  'tmd 
in  case  any  defendant  shall  not  be  brought  to  the  bar  of  the 
Court  within  the  respective  timet  aforesaid,  the  sheriff,  gaskr 
or  keeper,  serjeant-at-arms  or  messenger,  in  whose  cOBtody  lie 
shall  be,  shall  thereupon  discharge  him  out  bf  custody,  with- 
out payment  by  him  of  the  costs  of  the  oonteoopi,  which  atM 
be  payable  by  the  party  on  whose  behalf' tlie  process  issued. 

When  the  party  is  brought  up  to  the  bar  by  the  serjeantpat- 
arms,  he  will  be  dealt  with  in  the  sstme  manner  as  a  pvty 
brought  up  in  the  custody  of  the  messenger  (g), 

(«)  Hind.  126.  418.  Vuh  jwjf.  "  Answers.' ' 

(/)  Waters  v.  Taylor,  IG  Ves»      (g)  Vide  antt.  C04, 
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If  the  serjeant-^t-ftrms  cannot  succeed  in  arresting  the  ^crjeanuat- 
defendant,  he  must  write  b  return  or  certificate  of  now  est  in-  ^ 
ventus  upon  the  back  of  the  warrant,  which  must  be  Bled  in  rroceedings 
the  Report  Office  before  a  writ  of  sequestration,  which  is  tbe  *" 
next  process,  can  regukriy  issue  (A).  tMurB«d. 


It  is  to  be  observed,  that  the  costs  of  a  seijeant-at-arms  are  Cosu. 
not  settled,  as  upon  other  processes,  but  are  to  be  taxed  hy  the 
clerks  in  Court  for  the  plaintiff  and  defendant,  and  are 
according  to  the  distance  the  seijeant  has  to  go  in  seeking 
for  the  party  (i). 


Sect.  VIII. 


Of  the  Writ  of  SequestrtUion. 

Wmr       serfeant-^t^arms  has  'been  ordeved  to  take  a*  Inwhatctsei 
deinndant  Into  enstody  for  a  contempt  nipon  mesne  jnracess,  i^'^ed. 
andTetnrifi  Tum  «yf  inventus  or      fesone,*'  or  **  llmt  <he  has 
been  msisted  in  the  execution  of  'his  daty,"  the  next  process 
which  «i8sae0  to  compel  the  obedience  of  the  jpar^  is  a 
seqMestraiioH.  ■ 

The  proc^  of  sequestration  is  a  writ  oroommission  istning  Mature  of  tht 
under  the  Great  Seal,  sometimes  directed  to  the  sheriff  mr -P'^^** 
(idiioh  -is most  osusl)  to  certain  persons  of  the  pkintiffb  own 
nomination,  empowerkig  him  or  them  to  enter  «pon  aadise*'' 
qnestertke  real  and  personal  estate  «nd  effects  of  fthe  dafendi- 
ant  (or-some^pafticularpartor  parcel  of  hifl  lands;)  ud  la  tefca, 
reoeire  and  sequester  the  rente,  issaes  end  profits  thenof,  aidl 
keep  the  same  in  their  hands,  or  pay  the  same  in  aueh 
manner  and  tD  snch  persons  as  the  Court  shalLin  iti  diacacetion 
appoint,  until  •the  parties  shall  hare  appeared  to  or  ailswerad. 


(k)  Hind  126. 


(i)  Ibi.!.  127. 

ft  S  2 
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j^M^of  the    the  plaintiflf's  bill,  (or  performed  some  other  matter  which  Ins 
«  ^       /  been  ordered  and  enjoined  by  the  Court,  in  the  process  speci- 
fically mentioned,)  and  for  not  doing  whereof  he  is  in  con- 
tempt (k), 

OripAoftequet-  Sequestrations  are  stated  to  have  been  first  introdiieed  in 
Sir  Nicholas  Bacon's  time,  and  then  were  but  sparingly  osed 
in  process,  and  after  a  decree  to  sequester  the  thing  in  demand 
only  (/).  It  is  said  that  the  first  instance  of  a  seqaestration 
after  a  decree  was  in  Sir  Thomas  Read*8  case,  in  Lord  Coven- 
try's time.  Another  was  issued  in  Lake  v.  Meares  (tm^^  II 
Jac,  and  in  the  case  of  Hide  v.  Petit,  in  1666  (it),  which 
was  affirmed  in  part.  The  same  process  appears  to  haine  been 
adopted  by  the  Court  of  Exchequer  in  Greavus  Fontame^ 
1687,  and  in  a  case  of  Whit  ham  v.  Bland  {p),  in  Lord  Shaftes- 
bury's time. 

Struggles  of  the  There  appear,  however,  to  hare  been  great  straggles 
^nstf  between  the  Courts  of  Cenmion  Law  and  Courts  of  Equity 

before  this  process  was  established,  the  former  holding  that  a 
Court  of  Conscience  could  only  give  remedy  ifi  personam  and 
not  in  rem,  and  that  sequestrators  were  trespasMiv,  against 
whom  an  action  at  law  would  lie  {p) ;  and  to  such  extent  does 
the  objection  of  the  Courts  of  Law  to  tliis  {m>ces8  appear  to 
have  been  carried,  that  according  to  a  case  cited  by  the  Lord 
Chancellor  (Nottingham),  in  Colston  v.  Gardiner  {g\  a 
question  was  entertained  npon  an  indictment  for  murder,  where 
one  was  killed  on  laying  on  a  sequestration,  whetherthe  homi- 
cide was  justifiable  or  not.  Whereupon  a  pardon  was  sued 
out"(r). 

But  these  were  such  bloody  and  desperate  resolutions,  and 
so  much  against  common  justice  and  honesty,  which  required 
that  the  decrees  of  this  Court  which  preserved  men  from 
fraud  and  deceit  should  not  be  rendered  illusory,  that  they 
could  not  long  stand'*  (5),  and  the  process  is  become,  by  long 

(h)  Hind.  127.  (0)  2  Cha.  C%,  49 ;  U\od.  J88. 

(/)  Earl  of  Kildare  v.  Sir  M.       (p)  Blagrave  v.  Walts,  1  Mott, 

Eoatace,  1  Vern.  481.  549 ;  Cro.  Kliz.  651. 

(m)  Toth.  176.  (q)  2  Ch.  Ca.  44. 

(n)  1  Ch.Ca.93  ;  Freeman,  125.       (r)  Gilb.  For.  Rom.  78. 
168,S.  C. and  Bedinfield  v.  Zeuch^ib.      (1)  Ibid.  2  Cha.  Ca.  45. 
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use  and  acquiescence,  and  is  now  looked  upon,  as  the  legal    Form  of  ths 
and  ordinary  process  of  the  Court  (0-  Wnt. 

A  sequestration  upon  mesne  process  is  usually  directed  to  Form  of  ths  irriL 
four  seifuestrators,  and  care  ought  to  be  taken  that  the  per- 
sons naiDed  he  such  as  are  able  to  answer  for  what  shall  come  to 
their  hands,  in  case  they  should  be  called  upon  to  account  (u). 

The  writ  or  comniLssion  is  in  the  following  form : 

William  the  Fourth^  Sfc.  To  ^c.  Greeting,  Whereas 
A.  B*  complamant,  exhibited  his  bill  of  complaint  in  our 
dmrt  of  Chancery  against  C.  D,  defendant. 

And  whereas  the  said  C.  D.  being  duly  served  with  a  writ 
issmng  out  of  our  said  Courts  commanding  him,  under  the 
penalty  therein  mentioned,  to  appear  to  and  answer  the  said 
bill,  hath  refused  so  to  do  ;  and  thereupon  all  process  of  con- 
tempt hath  issued  against  him  unto  a  serjeant-at-arms. 

•*  And  whereas  the  said  C.  D.  hath  of  late  absconded,  and 
so  concealed  himself  that  the  said  serjeant-at-arms  hath  not 
been  able  to  find  him,  as  by  the  certificate  of  the  said  serjeant- 
at-arms  appears :  Know  ye  therefore,  that  we,  in  confidence  of 
yaar  prudence  and  fidelity  have  given,  and  by  these  presents 
do  gxoe  to^  yaUf  any  three  or  two  of  you,  full  power  and 
auiharity  to  enter  upon  all  the  messuages,  lands,  tenements, 
and  real  estate  whatsoever  of  the  said  CD.,  and  to  take, 
^coUect^  receive  and  sequester  into  your  hands,  not  only  all  the 
rents  andprq/its  of  the  messuages,  lands,  tenements  and  real 
'estate,'  bu4'  also  all  his  goods,  chattels  and  personal  estate 
whatsoever.  And  therefore  we  command  you,  any  three  or 
two  of  you,4hat  you  do,  at  certain  proper  and  convenient  days 
and  houre^  go  to  and  enter  upon  all,  the  messuages,  lands, 
tertements  and  real  estate  of  the  said  CD.,  and  that  you  do 
collect,  takty  and  get  into  your  hands,  not  only  the  rents  and 
profits  of  all' his  said  real  estate,  but  also  all  his  goods, 
chattels  and  personal  estates,  and  detain  and  keep  the  same 
under  sequentmtion      your  hands  until  the  said  C  D.  shall 

(t)  Hind.  129.   Where  nulla  bona    2  P.  Wms.  261$  butfbra  sequestra- 
has  been.rrtujnvd  to  a  sequestration    tino  to  the  colonies,  sppUcatioo  must 
ill  this  cMintry,  anuher  sequestration   be  made  to  the  King  in  Council.  I  bid. 
may  Im  is  sued  apainst  the  defendant's       («)  1  Hmr.  14S. 
propcitv  iu  Irrland.  Fryer f.  Bernard, 

•  •  3 
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Process  of  Contempt: 

fully  answer  the  complaincmf s  billy  clear  his  contempt^  ami 
our  said  Court  make  other  order  to  the  contrarf,  WUmem 
ourself  at  Westminster ^c. 

It  has  been  before  stated  that  a  sequestration  ur  the  aejrt  pro- 
ceeding upon  mesne  process,  which  is  issued  after  the  ivtdn 
of  non  est  inventus  by  the  scrjeant-at  arnuiy  aoad  that  ifat 
seijeant-at-arnis  is  the  only  officer  upon  whoso  return  ytiuk 
process  can  be  issued  (:r). 

A  sequestration  may,  however,  be  issued  wbeire  a  defemdant 
resists  the  serjeant-at-arms,  or  makes  a  rescue  (y). 

In  cases  of  contempts  in  tho  non-performance  of  a  deieree 
or  order  of  the  Court,  sequestrations  may  be  iasaed  altbdligh 
the  serjeant-at-arms  has  not  been  sent,  as  where  a  d^fftttdant 
is  already  in  custody  under  an  attachment  or  dthtf  procelw  of 
contempt,  and  obstinately  persists  in  his  contempt.  If  may 
also  be  issued  to  enforce  a  decree  or  order  where  the  defendant 
is  in  custody  in  another  suit,  either  at  hiw  or^hi'd^ilitjFy' or 
upon  criminal  process.  It  is  not,  however,  Ihe  pmMm  to 
issue  sequestrations  where  the  defendant  is  in*  cuiftody  Ibr  a 
contempt  upon  mesne  process,  because  where  a  defeiMlatat  ii 
in  custody  upon  mesne  process  the  ptabtice  of  -the  -  Ce«ft 
enables  the  plainti£f  to  obtain  the  effect  of  that  ppoceat, 
either  by  entering  an  appearance  for  him  under  the  statute 
1  W.  4,  c.  36,  8. 1 1,  or  by  taking  the  bill  pro  coirfesso  againsl 
him  under  the  fifteenth  section  of  the  same  act.  .  ' 

This  writ  is  always  obtained  upon  motion^  If  it  be  moTed  for 
upon  a  return  of  non  est  inventus  by  the  seijeaht<ai-an«is«  the 
counsel  who  moves  must  have  the  warrant  with  the  return  in 
his  hand  (z).  If  the  party  in  contempt  has  resisted  the  Ser- 
jeant, or  having  been  taken  has  made  his  escape  and  stands 
out  in  contempt,  in  such  cases  the  motion  tnilst  be  supfKNted 
by  an  affidavit  of  the  facts  (a). 

No  sequestration  can  be  granted  up6n  petition  (6). 

The  order  for  a  sequestration  being  drawn  up,  passed  and 
entered,  is  to  be  left  with  the  plaintiff's  elerk  in  Court,  tog<^ 
ther  with  the  names  of  the  persons  whom  the  plaintiff  chooses 


(x)  Ante. 

(I/)  Bcaino,  Old.  10. 
HtDd.  13(>. 


{h)  BcamesOrd.t5.SlJ. 
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to  have  inserted  as  comniLssionerSy  and  the  clerk  in  Court  will  In  what  cmm 
thereupon  miike  out  the  writ  in  the  form  before  mentioned (c/).  ^'^^^ 

The  writ  is  folded  up  like  an  injunction^  and  the  Master  of 
the  noils  a|id  Six  Clerks  names  aubscrihed.  It  must  be 
indorsKKl/*  4  commission  of  sequestrqtion  agic^iust  CD^dq/end- 
ant^  at  the  suit  of  A,B.  complainanf,*'  with  the  Master  of  the 
Rolls  and  Six  Clerk  s  names  (e). 

The  clerk  in  Court  having  made  out  the  sequestration,  deli- 
vers it  to  the  bag- bearer  of  the  Six  Clerks*  office  to  be  seale^, 
which  being  done,  the  bag- bearer  leaves  it  at  the  clerk's  seat 
in  the  ojffi^e,  to  be  given  to  the  solicitor  when  he  calls  (f). 

An  opiiuon  appears  formerly  to  have  been  entertained  in  }^  ****** 
the  prefpsfion,  that  a  sequestration  upon  mesne  process  for  cutedf 
want  of  ai\  answer  ought  not  to  be  executed,  and  that  the 
plaintifiF,  instead  of  having  it  carried  into  effect,  ought  merelj 
upon  it»  isi(\ung  to  proceed  to  take  the  bill  pro  confess^. 
againat  the  4ef^nd^ot.  This  opinion  seeois  to  have  arisen  in 
cons^^ue^a  ^  what  was  said  by  Sir  Thomas  SeweU,  M.  R.,  in 
(feather  "f.t  W^termnn  (g)j  and  Vaughan  v.  Williums{h),  la 
tlie  fqrindr  caife,  ttie  defendant  being  in  contempt  to  seques- 
tration ill  mew  process  for  want  of  an  answer,  ^e  sequestra- 
tors, execii^  the  comniission,  and  the  plaintiff  preferred  a 
petition  (which  caif^e  on  for  hearing  at  the  same  time  with  th^ 
cause,  in  whi^h  tha  bill  was  ordered  to  be  taken  pro  confesso)^ 
praying  that  th^  sequestrators  might  account  and  pay  tha 
balance  to  him  i|i  part  of  his  demand,  whereupon  the  Master  of 
the  R<ollsr  reprobated  the  execution  of  the  sequestration,  st^yjng 
it  was  very  jn^foper  and  what  should  not  have  been  done,  and 
repreheiide4  the  solicitor  very  severely.  In  the  latter  case,  the 
Master  of  th^  .Rpl}s  alao  expressed  an  opinion  that  when  a  bill 
had  beeo  tnkre^  prQ  cqt^fesso  op  a  sequestratiop  for  want  of  a^ 
answer,  the  execution  of  the  sequestration  was  unnecessary 
and  improper.  These  cases  appear  to  have  been  cited  by 
Mr.  Dickens,  the  Registrar,  in  tlie  notes  handed  up  by  him 
to  the  Lord  Commissioiiers  of  the  Great  Seal,  in  Bowleg  v« 

(<l)  lliiul.  130.  (g)  1  Dick.  335. 

(O  liHtl.  138.  {h)  Ibid.  3'>1. 

{/)  lliiU. 

3  s  4 
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In  what  cases  Ridley  (k),  in  support  of  the  disiuiction  taken  by  him  between 
eiccuted.  sequeetrationa  in  mesne  process  and  for  a  duty,  muielyy  that 
a  8e(^9tratk>n  in  mesne  process  ougiit  not  to  be  executed ; 
but  with  ref«nttioe  to  thoae  cases,  it  is  to-  be  lobaeired 
that  they  go  no  further  than  to  sliow  that  ^en  tlie  plain- 
tiff intends  to  proceed  to  have  the  bill  taken  ^  jm^  €«m- 
fesso  against  the  defendant,  the  execution  of  the  aeqtieetmtion 
is  unnecessary,  and  therefore  improper,  because  the  object 
of  executing  the  sequestration  being  merely  to  compel  an 
answer  from  the  defendant,  the  same  purpose  is  effeoted  by 
taking  the  bill  pro  confesso  against  him,  (by  which  proeces  the 
plaintiff  obtains  the  same  decree  that  he  would  have  been 
entitled  to  had  the  defendant  put  in  his  answer  and  lidaiitted 
the  whole  case  made  by  the  bill,)  and  this  being  accomplished, 
the  process  drops  as  a  matter  of  course,  and  the  seqaei»tmtors 
become  accountable,  not  to  the  plaintiff  or.to' the  Court, 
but  to  the  defendant.  In  fact  the  practice . appean^  to  be, 
that  a  plaintiff,  upon  obtaining  a  sequbsttattoH':  against  a 
defendant  for  want  of  an  answer,  has  an  option  whether  he  will 
proceed  to  take  the  bill  pro  confesso^  or  to  coitpel  answer : 
if  the  circumstances  of  the  case  are  such  that  jastioe  can  be 
obtained  by  taking  the  bill  pro  confcssOy  he  ouglit  not  to  Cause 
the  sequestration  to  be  execute<l ;  but  if  his  cose  ia  such  that 
an  answer  from  the  defendant  is  necessary,  he  may.  It  should 
be  observed,  however,  that  the  cases  in  which  a  plaintiff  can 
have  occasion  to  compel  an  answer  from  a  defendant  instead 
of  taking  the  bill  pro  confesso  against  him  are  comparatively 
few,  and  are  in  general  confined  to  bills  of  discovery,  where 
the  answer  is  wanted  to  be  read  at  law,  or  to  obtain  some 
admission  from  him  on  which  to  found  some  application  to 
the  Court,  and  that  unless  in  such  cases  the  proper  course  to 
adopt  is  that  of  taking  the  bill  pro  confesso  (/). 

(Jk)  .2  Dick.  (>24|.  .It  appear:i  frQin  port<td  to  btve  said  tliat  be  could  see 

the  state  Dent  of  this  case  by  the  no  Tuunclalion,  either  in  the  reason  of 

Solicitor-general  in  Simmonds  v.  Lonl  the  thing,  or  in  the  history  of  the 

Kinnaird,  4  Ves.  TZ^t,  739,  that  this  Court,  for  supposing  that  a  sct|ues- 

case  is  erroneously  reported;  and  iu  tintiun  to  compel  an  appearance  or 

the  note  of  the  same  casein  3  S\van<(.  husnmi.  siiould  nut  be  executed. 

30(),  n.  (/>),  Lord  Tliuiiow  is  ic-  {^l)  rit/«  ;>o.^^,  Chap.  IX. 
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The  executing  of  the  sequestration,  however,  will  not 

preclude  the  plaintiff  from  proceeding  to  take  the  bill  pro  con-  «   9 

fesso ;  and  where  a  ntkil  has  been  returned  by  the  sequestra-  Execution  of 
tors  upon  this  writ,  the  Court,  upon  petition  or  motion,  and  d^^^[^J^ 
production  of  the  writ  so  returned,  will  direct  the  cause  to  be  dude  taking 
set  down  for  hearing,  and  at  the  day  of  hearing  will  order  it      ^  conjhm. 
to  be  taken  pro  confesso  (w).    And  even  where  goods  or  real 
estate  have  been  seized  under  a  sequestration,  the  plaintiff  is 
not  precladed  from  proceeding  to  take  the  bill  pro  confesso  (n) ; 
and  where  a  bill  has  been  filed  for  an  account,  and  a  decree 
ad  eompmtandum  obtained  by  taking  the  bill  je?ro  confesso,  the 
Court  will  not  only  permit  the  execution  of  the  sequestration, 
bat  will  keep  it  on  foot  as  a  security  for  the  defendant *8 
aocouaiting  in  the  Master  s  office  (o). 

Where  »^  defendant  has  not  appeared,  and  has  stood  out  all 
the  preeeding  processes,  unless  he  come  within  the  descrip- 
ti6n  o^a  defendant  absconding  to  avoid  the  process  of  the 
Ceurt,  (the  .  method  of  proceeding  against  whom  for  the  pur- 
pose of  taking  a  bUl  pro  confesso  against  him  has  been  before 
pointed  but)(|>),  or  unless  he  be  a  person  resident  abroad,  (for 
whom  «n^ appearance  can  be  entered  under  the  2  &  3  W.  4, 
c.  33,  and  4  &  5  W.  4,  c.  82,  before  referred  to)  {q\  no  other 
means  than  that  of  a  sequestration  can  be  resorted  to  for 
compelling  his  appearance ;  against  such  a  person  therefore, 
if  an  answer  from  htm  is  necessary,  the  sequestration  should 
be  executed,  as  the  only  method  of  compelling  his  obedience, 
within  the  reach  of  the  plaintiff. 

It  should  be  observed,  however,  that  in  cases  where  the  In  what  cases 
interest  of  a  defendant  whose  appearance  cannot  be  enforced  n^*f,*™|I^° 
by  means  of  the  preceding  processes  of  contempt  is  such  that  executed, 
a  decree  can  be  made  in  the  cause  against  the  other  defendants 

(m)  Gibson  V.  Scevineton,  1  Vern.  272,  1  Fowl.,  Excb.  p.  15S. 

247.    In  the  Couit  of  Kxchequt-r  (n)  Davis  v.  Davis,  2  Atk.  22. 

(lie  praclige.  appears  to  be,  in  cases  (0)  Maynard  v.  Pomfret,  3  Atk. 

where  it  is  mtendWl  Co  take  the  bU I  408 ;  Shaw  v.Wnght,  3\'es.  22.  Vid€ 

fro  conj'etso,  to  put  the  sequestration  etium  Heyn  v.  Ileyn,  Jac  49.   As  to 

into  the  hands  01  tfie  commissioners,  whether  it  will  permit  it  to  remain  as  a 

and  to  procure  them  to  return  nutla  security  for  the  ultimate  balance,  vi'c/« 

honaf  and  upon  that  return  to  move  /ws/,  p.  C30. 

that  the  bill  may  be  taken  pro  lum-  (^/i)  Atite,  270. 

/euo.  Vide Desbrow  p.Cromniie,  Diinb.  («/)  AnlCy  277. 
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la  what  cases 
Dot  executed. 


»  Where  a 
decree  can  be 
made  against 
the  other  de> 
fendants. 


—  Where  a 
defendant  it 
abroad,  no 
sequeitration  is 
necessafy. 


Defendant  in 
contempt  to  a 
sequestration 
allowed  to  coma 
,  in  and  answer 
after  decree. 


without  his  presence,  a  sequestration  need  not  be  executecl^  «id 
that  the  niere  issuing  of  the  sequestration  is  sufficient.  It 
has  been  held,  that  a  sequestration  is  like  an  outlawry;  so  tfvU 
if  a  defendant,  who  cannot  be  found  so  as  to  be  served  with 
process,  is  proceeded  against  to  a  sequestration,  and  does  not 
then  appear,  you  may  proceed  against  the  rest  Qot;  in 
snch  cases,  care  must  be  taken  that  all  the  preceding  pffoecftm 
have  been  regular,  otherwise  the  Court  will  not  peimiit 
case  to  go  on  against  the  defendant  who  has  appealed,  unless 
tlie  plaintiff  will  consent  to  stand  in  the  place  of  the  defend- 
ant who  has  not  appeared,  to  all  purposes ;  and  thefefoftt' 
where  in  a  case  of  this  nature  it  appeared,  iipon  reading  the 
affidavit  of  service  of  the  sxibpcena  upon  the  absent  defeadA^» 
that  the  writ  had  been  left  at  a  place  where  he  had  but  puce 
lodged,  and  that  two  years  before  the  service,  it  was  held  tbat 
the  service  was  wrong,  and  that  the  plaintiff  could  not  be  p^- 
niitted  to  go  on  against  the  other  defendant  (j). 

The  above  rule  must  be  taken  as  applicable  0  caee«  where 
the  defendant  is  resident  abroad,  out  of  the  reaoh  of  the  Court, 
in  which  case,  if  he  cannot  be  made  to  appear,  it  amonnts  to 
the  same  thing  as  if  the  plaintiff  had  taken,  out  proceee  for 
want  of  appearance,  and  had  carried  it  through  tlie  whole  line 
of  process  to  a  sequestration  (u).  Upon  this  principle,  when 
a  bill  was  brought  against  one  partner  for  a  joint  demand»  and 
the  other  was  out  of  the  kingdom,  Lord  Hardwicke  held  that 
the  partner  before  the  Court  ought  to  be  compelled  to  pay  the 
whole  {x). 

It  is  to  be  observed,  that  in  Phillips  v.  The  Duke  of  Buck- 
ingham (y),  where  one  of  the  defendants  was  in  contempt  for 
want  of  an  answer,  and  had  stood  out  to  a  sequestration,  and 
the  cause  had  been  heard  against  the  other  defendants,  Uie 


(s)  Lord  Craven  v.  Widdows,  2 
Ch.Ca.  139;  Parker  V.  Ulackbourne, 
Free,  in  Ch.  99 ;  2  Vern.  360,  S.C. ; 
Phillips  V.  Duke  of  BuckiogUain,  1 
Vern.  228;  Downes  v.  Thomas,  7 
Vis.  206. 

(t)  Parker  v.  Blackboume,  ubi 
iupra. 

(^u)  Darwent  v.  Walloo,  2  Atk. 


510.  Fide  ante  2d8.  366. 

(x)  For  (he  course  of  proceeding 
against  parties  vrho  are  abroad,  la 
cases  where  it  is  im^wrtant  (o  obiaiii 
an  an^^wer^  or  to  take  the  bill  pn 
ctmfeuo  against  ibem,  v«(c  «nl#, 
chap  iv.  s  12. 

(y)  1  Vern.  228. 
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defendant  who  was  in  contempt  waa  afterwards  allowed  to  Howextcoted. 
come  in  and  answer,  and  the  cause  was  then  regulai'lj  pro- 
ceeded ii^  and  heard  against  him. 


When  a  sequestration  upon  mesne  process  is  to  he  executed.  In  what  mannar 
it  should  be  delivered  by  the  solicitor  to  the  sequestrators,  executed, 
with  proper  iostrnctions  for  carrying  it  into  effect  (z). 

The  sequestrators  are  officers  of  the  Court,  and  as  such  are  Duty  of  seques- 
amenable  to  its  authority,  and  are  to  aot  from  time  to  time  in  tratora. 
the  execQtion  of  their  office  as  tliey  shall  be  directed ;  they  are 
to  account  for  what  comes  to  their  hands,  and  are  to  bring  the 
jnonej  into  Court  as  they  shall  be  directed,  to  be  put  out  at  Money  received 
interest,  or  otherwise,  as  shall  be  found  necessary ;  but  such  j*^  ^^^^^ 
money  ia  not  usually  paid  to  the  plaintiff,  but  is  to  remain  in  not  paid  to 
Court  till  the  defendant  hath  appeared,  or  answered ,  or  cleared 
his  contempt,  and  then  whatsoever  hath  been  seized  shall  be 
accounted  for,  and  paid  over  to  him  (a).    In  this  respect,  Lord 
Haidwicke  observed,  there  exists  a  great  difference  between  Secia,  in  exe- 
a  sequestration  upon  mesne  process  and  a  sequestration  to  ^J!^^^^^^*^**^^ 
compel  the  payment  of  .modoey  under  an  order  or  decree,  fpr 
in  the  latter  case,  after  the  process  has  been  executed,  and 
goods  and  estate  sequestered  under  it,  the  plaintiff  may  have 
them  applied  to  satisfy  his  demand^  which  he  cannot  have  upon 
process  for  contempt  (6).    It  is  said,  however,  in  the  books, 
that  ev«en  in  the  case  of  a  sequestration  upon  mesne  })rocess 
the  Court  has  the  whole  under  its  power,  and  may  do  therein  as 
it  pleases,  and  as  shall  be  most  agreeable  to  the  justice  and  Sequestration 
equity  of  the  oase(c) ;  and  in  Maynard  v.  Pomfret  {d),  where  keproirfoT"* 
a  defendant,  in  contempt  for  want  of  answer,  had  stood  out  after  decree  pro 
the  whole  process  to  a  sequestration,  whereupon  the  bill  was  ^^fi*^* 
taken  pro  confesso  against  him,  and  a  decree  made  ad  compu- 
tajidumj,  Lord  Hardwicke  himself  refused  to  discharge  the 
sequestration  on  the  defendant's  paying  the  costs  of  contempt 
only,  but  kept  it  on  foot  as  a  security  for  his  appearing  before  the 
Master  to  account.  It  should  be  noticed,  that  in  the  above  case, 

(0  1  T.  &  V.  122.  (c)  Hind.  ISO. 

(a)  Hind.  138.  ((/;  3  Atk.  4GS,  ante,  633. 

{h)  Davii  V.  Davis  3  Atk.  24. 
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What  thiDgs 
leqnestratora 

may  seize: 
goods  and 
chattels ; 


How  executed,    the  material  part  of  it,  as  against  the  defendant,  was  the  dis- 

.        covery  to  be  elicited  from  him  by  his  answer,  and  that  the  obiect 
Whether  it  cao  . 

be  kept  on  foot  of  keeping  the  scqaestration  on  foot,  as  stated  by  Lord  Hard- 
the*Sumatc*'    vicke,  Was  merely  to  compel  him  to  go  before  the  Master  to  be 
balance  due      examined  as  to  the  same  points  as  those  to  which  the.diaooTery 
from  defendant.         y^\^^     answer,  was  material.  His  Lordship  did  Mt.go  the 
length  of  fraying,  that  he  would  keep  the  sequsstrataoBiOii  foot 
to  enforce  the  payment  of  the  balance  which  migbt, be. ev^- 
tuallj"  found  due  from  the  defendant  upoa  the  account;  :but  in 
Shaw  V.  Wright      Lord  Loughborough  appeara  to. have  «od- 
sidered  the  case  of  Maynard  r.  Pomfret  us  going  the  whole 
letigth  of  proving,  that  though  the  sequestratioa  iaaued  as 
'mesne  process  to  compel  an  answer,  yet-  it  should 'ywwn  if 
ther^  was  any  duty  to  be  performed^  and  ito  ha^  ao|fi|d  <HMHi 
that  view.    In  Shaw  v.  Wright ^  the  bill  had  been < filed, ^j^rMi- 
dnary  legatees  against  an  executor  for,  an < Account, lO^^iir  tes- 
tator's personal  estate,  and  a  seqaestradoQ  had  be^n-jpiip^  ftr 
wahtof  an  answer,  and  had  been  exiseuteds  .  Tii|dbi})had  fdsoheea 
tEkk^n  jn-o  confessOj  and  a  decree  ad  cotaj^/oiiAm  praiiMiHieed, 
and  the  Court  not  only  kept  the  seqneetratsonoQ  foot  tiUiUi^  de- 
fendant should  have  accounted^  but 'upon' a^pe tktmik-hcUigpie- 
' seated  by  the  plaintiffs,  which  oame  ea  ferlsf  arMi^lBlt  sans 
itime  with  the  cause  for  fiirther  directions;  ordered  Ibe49qiics- 
trators  to  pay  the  amount  in  their  hands  ;4nt#  iGeiif^jla  the 
credit  of  the  cause,     to  the  aocoiuit  of  th^l  perMB^  .estali 
of  the  testator.''    The  Court,  as  it  appem  fram  thf^  niport 
of  the  case,  felt  no  difficulty  in  keeping  .the  seqa^^tnlMNKiB 
foot,  so  that  the  sequestratore  might  oonttaue  1#  roowie  tk 
I'ents  and  profits,  and  pay  them  into  Court (/!)<;  t,:  f,, 

The  sequestrators  under  a  sequestration  in  tnesne  proem 
may  take  possession  of  all  the  defendant's  gS>9^(l:^<^.^t^|I^Ma^ 
This,  however^  must  be  understood  as-lipplyi«grto  thMgoodi 

■  («)  3  Ves»  22 ;  antr,  from  tiae  Co  time  tesray^thA'iialMi 

(/)  Heg.  Lib.  1795,  B.  652.  wtikh  shall %e  fcubdxlea^kM  tte 

The  iroids  oS  the  order  are,  *'  U  is  i««o  the  Ooitrt^;  rvith:  lli»^»ritv  of 

or(|i!nd  that  the  sequestrators  ap-  ihe- Aomni^taiitA^efieTal,  fte  be  noe 


pci^tad  by  tloB  Court  of  the  personal 
esute  oftbe  dcfeodant,  Fetar  \V  right, 
do  pass  their  aecountt  before  the  said 
Ma.>ter,  and  after  payment  of  their 
costs,  and  such  Jiuowances  as  the 
said  Master  th<ilt  tliink  piopcr«  then 


pitced  ioLtlisumtttvf  ocUiiMc^ 
the  afoiesaid  seciunt  of  «lie  reeidM 
of  Aie  teitslsi^st  ^mooml  csMi 
\  suhyect  to  the  further  ordtf  of  Cb 

Co^tr^6tc." 
{g)  1  Barnard.  431. 
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fend  chattels  only  which  aro  in  the  powession  of  tho  defendaojt»  What  thiogf 
or  KiQiich  oan  1)6  eome  at  without  suit  or  action  ;  for  altho^h  ^ 
some  doubt  appears  formerly  to  have  heea  entertained  tipoA  butnotcAoiei 
the  'pointi  it  seems  now  to  be  the  estaUished  irule.of .  the  .Gojvt  * 
ihvLi  ehoBes  in  aetion  cannot  be  sequestered  (^)^  .  .rXbus  m  jSib^ 
bonif  ^.  Buoknwthih)^  where  a  partnerjwith  me  Tboma^Sttody , 
as  Mster  of  a  ship,  in  a  voyage  to  Qiiianai  suied,bis.  itduiwi* 
strater'lb  i^nestration  ^m*  want  of  an  anawejT)  and  tb^n  mi^d 
a  liierchMit)' who  had  possessed  nuteteian  bars  of  gold,  the  prp- 
pMy  of'  Bundy,  tuad  coined  them,  It  washeld^  that  tiie  seqnfis- 
tmfitfh  was  :no  title,  for  a  mere  rights  of  action  cannpt.  be 
seq^este!red>.'  ''And  sa  where  upon  a  sequestration  agauQst  a  or  arrears  of 
a  d^^Mkdlant,  fof  itant  of  a  ^i^cient  answer,  an  appUqation  wa,s     ^^^^^^  > 
iMde  iiaC  fh»  grantor  of  fin:  annuity  to  the  defendant  mjgbt 
^yiiaCo^Gicmit'^  airrenrB  of  the  annuity,  the  Viqe  CbaiM^eUor, 
Shp  Ll'BlMidweU^  >held,  that  he  could  not,  upon  mere  nq^pf , 
hildl^^et^  ^beesr  -isothittg' eke  in  ihe  case,  haye,..m^d^  ,tibie 
ord<lr(i>)i><-iiIb(tippbarbd^  however,  that  the  plainti^^f^  qjx 
a  ibMM#'  oo(M0SloB' obtaiaed  an  order^  (upon  the  .  g^^ti^r  jb 
iq>pCMriil(f  itttlourt  by  oeaopel,  .«nd  consenting}  .that  b^j^^ht 
pojf  thl/  ahMMi^aiid  fntiue  paymento  of  the  annuity  junto.  .Cpurt; 
arid'  HlA  flovferthewfore  held,  ithat  after  giving  hvi.  cogent 
tO'Sttdh  «b  diHievy«it  was  not  consistent  for  the  grantor  tq  say 
hef  oiiglit  ^dt     payia  the  arrears  (^')« 

Yhe  k^pddoniof  the  Vice  Chancellor  in  the  above  case  appejars  or  the  salary 
^  b(»  m  "cottfohnity  with  that  of  Lord  Thuriow  in  Fenton  v.  Zu^ld!^^^ 
LoMkst*(kffj^  mho  lield  that  a  salary  to  an  eqnerry  .  to  of^  ^pf 
thb  lUyyal  ¥Vimily  oould  not  be  taken  under  a  sequestration 
for  want  of  an  answer ;  and  in  Dundass  v»  Dutens  (J)  the  san^ 

Lt  •  -'tt    JiU'^J^.    n!    I'M ...  .. 

.  (f?  pri^e^  oiflj[  au^hoiitieg  in  sup-        (i)  JoHdsoq  r.  CMp'pindall,  2 

'^In*^^' «'*^*If"'?!!S'^'J*'        (i)  IfcU  H»Ho»<«Mid.«r«. 

""".'l^  .ill}  'If     ference  to  the  case  of  Lord  Pelham 
M4I   With '¥peottt^e fcmwr«f    „.  ,he  DtfchM.  of  N.weutle,  ( re- 

,l2rj?!.  t^*      *Wch  it  appear,  thai  a  «>m  of 

iiSS  Kh^Ibd  4  ^« Ir"?^  «n.«.«fc-W,th.tp«baU,theb.nker 

(A)  Cited  by  Lord  NoUin^nam  in 
hit  ProUgomtna  of  Gquity,  chap.  28.        (h)  I  Cox,  315. 
Vide 4  Ve*.  744.  (/)  1  Ves.  J.  IVW. 
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What  tilings      learned  Judge  was  of  opinion  diat  stock  or  property  in  the 
may  be  takeiL^  funds,  &c.,  being  choses  in  aetUm,  could  nol  be  reached  Ij 
the  process  of  this  Coiurt.    It  is  to  be  observed^  howearer,  that 
A  pension        *  pension  granted  by  the  Crown  is  not  a  dum  m  actimSf  wmd 
^vntml  ^  be         ^  received  by  the  sequestrators  at  the  Treaiarj^  altheogh 
sequestrated;     ^0  defendant  is  not  the  original  grantee,  hat  xneretf  an 
assignee  claiming  under  him  (m),  and  that  the  Comt  will, 
upon  appUcation,  make  an  order,  restraining  the  defendaaft 
from  receiving  the  pension,  and  directing  the  eequeetrmtora  to 
receive  it,  without  serving  any  order  upon  the  lords  of  tiw 
Treasury  for  that  purpose  (n). 
but  not  the  btlf.     But  although  a  pension  from  the  Crown  may,      we  hat* 
pay  ©fan  officer,  ^^^^^      sequestrated,  the  half-pay  of  an  officer  in  tlie  amy 
or  navy  cannot  be  either  assigned  or  attached  (o).   Tfais'  dis* 
ti notion  arises  from  principles  of  public  policy^  which  con* 
siders  half-pay  as  intended  to  provide  decent  jnaiatenaaee  for 
experienced  officers,  both  as  a  reward  for  their  past  serrioea, 
and  to  enable  them  to  preserve  such  a  situation  that  they  may 
be  always  ready  to  return  into  actual  service  (p). 
or  the  books  and     The  question  whether  the  oommissioners  under  «  writ  of 
cor^ratfon       sequestration  upon  mesne  process  can  seize  the  books  and 
iembU.  papers,  &c.  of  a  corporation  was  discussed  in  Low4en  .t.  The 

Mayor  of  Colchester  (9),  but  was  not  decided^  altheugfa  Lord 
Eldon  expressed  strong  doubts  as  to  the  existence  of  .aaoh  a 
power. 

Sequestrators        It  appears  from  the  last-mentioned  case,  that  upon  *  com* 

^ra^-^^^  ^P^"  parison  between  a  commission  of  rebellion  and  a  sequeatm- 

toin,  Lord  Eldon  was  of  opinion  sequestrators  have  Uie  potner 

of  breaking  open  doors  in  the  execution  of  their  dufy.;  moA  in 

Lord  Pelham  v.  The  Duchess  of  Newcastle  (r),  Lord  Thar- 

or  open  boxes    low  allowed  the  sequestrators  to  open  boxes  and.  rooma  ihat 

or  rooms  which  ^ere  locked,  if  the  keys  were  denied  them,  and  to  achedule 
are  locked :         .  , 

the  goods  in  them,  but  to  remove  nothing  trom  the  .h^iMe 

without  the  special  order  of  the  Court. 

(m)  M'Cartby  v.  Coold,  1  Ball.     Lidderdale,  2  Anst.  5U  ;  Colljer  r, 
&  B.  387.  FiUlon,  i  T  &(  A.  4r>a. 

(o)  Ibid.     Vide  etiam  Stone  c        (*')  3  Siyan,  JIDO,  lu 
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The  latter  patt  of.  the  ordet  m  the  above  case,  which  pro-  ^Vhal  thing* 
hibits  the  sequestrators  from  removing  anything  from  the  honse,       be  taken.  ^ 
is  cl»nsisteiit  with  the  ordmary  pt*actice  of  the  Coiirt,  Whidi,  but  may  not 
considering  goods  taken  upon  sequestrations  in  mesne  process  ^™tteSif^ 
as  in  the  iiature  of  a  pledge  to  aBSwer  the  cbttenipty  merely 
gives  the  sequestrators  power  to  take  the  property  ftoiti  thb 
defendUnt,  and  topreveVit  his  enijoyment  of  it  till  he  has  cleared 
his  contempt.    And  it  seems  that  if  the  sequestrators  take 
upo'fi  thetiiselves  to  remove  the  defendaitt's  property,  they  will 
botiableto  an  attachment  (i).    Seqaestrators  are,  however,  Must  keep  the 
bound  to  keep  the  defendant  really,  and  not  nominally,  out  of  out^f^l^ll^l^ 
possi^sslon  of  his  property  (0,  as    the  Court  must  not  be  trifled  sion. 
with,  aflid  its  process  must  be  lAade  effectual." 

As  the  sequestrators  upon  mesne  process  have  no  power  to  Cannot  sell 
remove  goods,  much  less  have  they  power  to  isell  them.    If  a  f^j^er?**^"^ 
sale  Is  waoledy  application  should  be  made  to  the  Court  for  per* 
mission  to  sell ;  but  an  order  for  the  sale  of  goods  taken  upon  oiders  for  sale 


mesne ptoois^mlW  scarcely  ever  be  made,  unless  for  the  purpose  seldom  i 
of  raising  money  to  pay  the  expenses  of  the  sequestratimi,  or  ^oodTare  c?a 
whifre  the  goods  are  of  a  perishable  nature,  such  as  rents  paid  perishable 
in  kitid,     the  natural  produce  of  a  Ikrm  (m),  * 

Tn  Whwttm  v.  Brcugktan  (or).  Lord  Hardwicke  is  reports 
to  hHVb^  said,  that  it  is  not  of  a  great  many  yea)rs  standing 
that  the  Court  has  ordered  goods  to  be  sold  to  satisfy  payment 
after  a  decree,  but  it  is  very  lately  that  the  Court  has  ordered 
it  for  a  collateral  contempt  in  proceeding  before  a  decree, 
whilsh  due  Court  now  does  in  aid  of  its  proceedings,"  from 
whksk  it  has  be^n  inferred  that  the  Court  does,  in  such  cases, 
poi^kms  thif  fybwtfr  of  ordering  a  sale.  In  Hales  v.  Shaftoe  (y), 
hW^Ver^  Aie  )k aster  of  the  Rolls,  Lord  Alvaniey,  doubted 
yfhBihBr,w^^$nesMrprt$ctss,  he  could  make  such  an  order,  and 
afterwaitls,-ih  the  satfie  Cttse,  Lord  Thurlow  refused  it(x) ;  and 
the'phiedlse^ihe  Court  BeeTnsTiow  to  be  adverse  to  directing 
such  a  sale,  except  in  the  cases  above  specified  (a).    In  con-* 

(«)  Desbrow  v.  Crommie,  Bunb.  (a)  1  Ves.  170. 1&4. 

272.                    ■  ^   •  (y>  1  Vet.  jun.  86. 

(0  ifales  V.  8h«ftot.  i  Ve«.  j«n.  («)  3  Bro.  C.  C.  72. 

86.  (a)  VUlt  Knight  v.  Young,  2  Ves. 

(u)  Shaw  r.  Wrig?»t,  S  Ves.  22  ;  fit  B.  184.  in  which  also  it  was 

W'ilcocks  V.  Wikbdis,  Aro^ln421.  stated  by  Mr.  Richards,  Kef.,  thut 


Procfss  of  Contempt : 


KfTeTt  II  i  on 
l.ikiiil.'k,  6(c. 


aad  upon 
noticu ; 


unlesK  wliorc  it 
\s  for  non-ap- 
jiearance. 


Application 
may  be  made 
either  mutton 
or  petition, 

and  notice  of 
sale  given  in 
newspaper. 


finnntion  of  which  it  is  to  be  observed,  that  in  WileockM  v. 
WilciKks  (Jb),  in  whicli  au  order  appears  to  hare  been  niade 
for  the  sale  of  commodities  seized  under  a  sequestiBfekm 
for  wunt  of  an  answer,  it  was  confined  to  perishable  stock 
and  effects,  although  the  application  extended  to  cattle  as  well 
as  to  the  perishable  stock  (r). 

From  the  report  of  Mitchill  v.  Draper  (ji),  it  seems  tbat 
a  sale  of  property  taken  under  a  seqaestnition  will,  not  be 
ordered,  unless  upon  notice;  wlictlior  such  an  order  caaJN' 
made  without  notice  upon  a  sequestration  in  mesne  prpcesM 
docs  not  appear ;  it  is,  however,  to  be  observed,  thu  if  aotios 
is  necessary,  it  can  only  be  where  the  process  has  been  issued' 
after  appearance  for  want  of  an  answer;  where  the  process  ia 
to  compel  appearance,  no  personal  notice  can  be  ^ven,  be- 
cause tlii're  is  no  person  upon  whom  it  can  be  served,  nnless 
the  party  himself,  in  consequence  of  whose  keeping  out  of  tbs 
way  the  sequestration  has  probably  been  issued.  • 

The  application  fur  a  sale  may  be  made  either  by  motion  «■< 
by  petition  (c) ;  and  it  appears  from  the  order  in .  IFtlcoeft* 
Wilcoclis,  that  it  was  directed  that  the  sale  should  take  jglneo 
after  a  fortuiglit's  notice  in  tlie  county  paper,  and  that,  tbe 
money  (after  reasonable  expenses  deducted,  to  be  ascertained 
by  aflidavit  of  the  sequestrator,)  should  be  paid  into  tlie  Bank 
to  the  credit  of  the  cause 


KffV'ct  nf  se- 
questiation 
upon  lands. 


Sequestrators 
may  enter  iuto 
lands,  whetiier 
freehold  or 
copyhold. 


Besides  the  ofTect  wlurli  si  sequestration  has  upon  the  goods 
and  dmttels  of  tlio  defendant,  the  writ,  as  we  have  seen,  au- 
thorizes the  sequestrators  to  enter  upon  all  messuages,  lands, 
tenements  and  real  estates,  and  to  collect,  take  and  get  into 
their  hands  the  rents  and  profits  thereof. 

Under  this  authority  the  sequestrators  may  enter  into  the 
possession  of  such  parts  of  the  defendant's  real  estate  ss  are 


initancct  could  be  produced  trbert 
the  Court,  having  put  Bequ(?stratora 
upon  mnve  prnce>*  into  jiosMj-^yion, 
acted  upon  it,  by  p.ivin^  the  costs 
out  of  the  pn)pcj'tv  si-lzwT,  dirccliiii' 
a  sale  fur  thHt  piirpoM'. 
(6)  Ainb.  42i. 


(r)  ViUt  Mr.  Bluut'i  edition  of 

AmbUr.  vi>l.  1,  42!,  n.(l>, 
(J)  U  Vos.  208. 

(«>  Ibid.    Wikocks  t.  Wilcocks, 

Arnh.  J2I. 

i/)  Lib  Rfp.  17C1.  F5.  fo.  110. 
b. ;  P.lunt'ri  Ambler,  4311,  n. 
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in  hit  own  occupation^  whether  freehold  or  copyhold  (^).  They  Effect  upon 
may  also  enter  into  die  receipt  of  the  rents  and  profiti  of  snch  ' 
eetatea  as  are  in  the  oeCnpatien  of  tenants.    There  appears  to 
have  heen  fwmeriy  some  doabt  whether  wpda  a  seqiM^itration 
in  metne  pmcus  the  Court  wonld  order  th#  tenants  upon  the 
land  to  attorn  to  the  sequestrators/  The  dOubt  arose  in  con- 
sequence of  the  decision  reported  to  liave  been  pronounced  in  Tenants  will 
Rawkf  r.  Ridley  {h)j  in  which  it  is  stated  that  the  lords  beoidml  tp 
Commissionm  ef  tiie  Great  Seal  had  ordered  tenants  to  attorn 
to  seqaestraters  upon  ^etne  proceeSy  hut  that  Lord  Thurlow 
had  afterwards  refused  to  enforce  that  order,    ft  seems, 
however,  from  the  statement  of  that  case  by  the  Solicitor- 
general      in  iSifiiifiomif     Kinnaird{]k)y  that  Mr.  Dickens's 
report  is  erroBSOus,  and  that  the  g^round  upon  which  Lord 
Tlinikw  had  refused  the  order  had  been  mistaken.  It  appears 
from  that  statmpent,  as  well  as  frohn  the  note  of  the  case  in  Lord 
Coldieeter*s  maikwcripts  <0»  that  Lord  Thurlow  was  of  ojpitiifMi 
theit  efMsh  mn>oriet  eould  be  made,  although,  under  the  ctrcum- 
stancftsef  tHat  }>arttenl«r  case,  the  application  was  prematu^, 
hssrfsig  Meai  teade  befive  the  sequestration  was  returned  (m). 
TtosisqiAsliallim  mpeh  entering  upon  a  defendant's  estate  Proceedings 

shooM  seM  die  t^niaats  in  possesaion  with  a  notice  in  writinir  "^^^^ 

•     .     •  .    .  ,  .  ,         refuse  to  tttorn. 

to  Mtom  mad  pay  Ibetr  irrean  and  growing  rents  to  them, 

which  may  be  done  either,  personally  by  the  person  scrying 

the  tenant  and  at  the  same  time  showing  him  the  sequestration 

under  seal,  or  by  leaving  the  notice  at  his  dwelling-house  with 

some  of  his  fomiLy^  together  with  a  copy  of  the  sequestration, 

and  showing  tbe=  original  writ  to  the  person  served  (a). 

If  the  ttnasit  refuse  to  attorn,  the  proper  course,  according 


(#)  1  Barnard.  451 ;  Cmilston       (i)  Lord  Redesdale,  then  Sir  J. 

V.  Gardiner,  9  Cha.  Ca.  t6;  S  Mitford. 
Swawu  279,  a.  8.C.  In  the  JUarquia       {k)  4  Vei.  7S5.  736. 
of  C^ermartben  v.  Hawson,  the  Court        (/)  S  Swanst.  806.  n.  (A.)  &  C. 
of  ExchM|ia^«ppearB  to  \kM  doiiM-       (m)  It  seems  that  at  law,  notwith- 

ed  whether  the^  conld  revive  a  se-  standing  attornment,  tenants  hold* 

qnestration  against  the  heir  to  codv-  ing  under  lease*  may  dispute  the 

lio1dlaads,on  accodnt  of  the  dim-*  title  of  the  sequestrator!,  uoleis  tiiey 

culty  of  cosipelKnJ  the  ion)  to  ad-  have  received  posaeaiioa  from  them, 

mit  the  sequestrators,  and  alio  by  See  Cornish  v.  SearaU,  8  Bam.  I( 

fMion  of  the  loid'a  right  to  the  fine,  Cress.  47S^  Q^wn.  whether.tbik  will 

&c.,  S  Swan.  S98.  n.  apply  to  tenants  at  will  T 

(Ik)  8  Dick.  «22.  uiVxV^i^"'  '' 
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Kflcct  UpOD 


Sec|aettT«tors 
in  meme  proem 
have  DO  power 
to  set  or  let. 


Effect  of 

fraudulent 

alienation. 


Sequestrators 
bound  to  ac- 
count ; 
and  to  make 
returns  from 
time  to  time. 


Proceii  of  Cantempi : 

to  Lord  Thnrlow*s  opinion  in  Rowley  Ridlef^  hs  C5caii««tln 
sequestrator,  before  the  motion  is  made,  to  imilie  « -relMef 
the  names  of  the  tenants,  and  of  their  reAiMl 'toHttfl¥ti»  wid 
then  to  more,  "  upon  notice  to  the  tenants'^  fcf^^^Mt  Cke)r 
maybe  ordered  to  attorn  and  pay  their  rents  t6'%he  isi^oei- 
tntonip).  This  order  should  be  made  npon  tlM-tenafeik^ 
name,  and  not  upon  the  tenants  of  the  defendant  g«fi~«t«lly{f). 

We  have  seen  before,  that  sequestrators  may  tlik<^  pessfewini 
of  lands,  &c.  in  the  defendant's  own  occnpatlion.  =  It  mMi 
also,  that  where  the  sequestration  is  for  the  Boh^rlbmiiMR 
of  a  decree,  the  Court  will,  upon  proper  applidttionV  giT^'llttAi 
authority  to  set  and  let  the  property  (r) ;  but  no  awdi:  autlMriljr 
will  be  given  where  the  sequestration  is  upon  mesne  proeeiwfj^. 

A  fraudulent  alienation  of  property  will  not' -priVettt^' tile 
effect  of  a  sequestration  (f).  This  point,  howetr^;  will  be'OMle 
fully  discussed  hereafter,  when  we  come  to  treat  of  t&#'yn»- 
cess  by  which  the  decrees  and  orders  of  the  Coutt  mscy  M  en- 
forced. It  may,  nevertheless,  be  observed  l)tefe;'ithat 
upon  a  motion  for  a  writ  of  assistance  to  etffofevii  te«n|}iiiiD- 
tion  to  put  sequestrators  into  possession  of  the  heawmd 
goods  of  the  defendant,  the  defendant  alleged' tliat  h«-liad 
assigned  the  house  and  goods  to  A.  B.  for 'a  raluable' con- 
sideration, it  was  ordered  that  A,  B,  should  be^xamined^ 
interesse  sua,  unless  he  showed  cause  to  the  contrary  at  tile 
next  seal  (ti). 

Sequestrators  upon  mesne  process  are  accountable  for  all 
that  they  receive,  and  can  only  retain  so  far  as  to  satisfy  fcr 
the  contempt  (x).  They  are  bound  from  time  to  time  to  make 
returns  to  the  Court  of  what  comes  to  their  hands  nnder  the 


(0)  In  the  Court  of  Exchequer 
the  practice  appears  to  be  for  the 
Court  in  the  nrst  instance  to  make 
an  order  upon  the  tenants  to  show 
cause  why  they  should  not  attorn. 
Rowley  V.  Corp.  of  Bridgwater,  1 
fowl.  ItA,  Pr.  157. 

(p)  4  Ves.  738 ;  3  Swanst  80C, 
n.(b)  vide  etiam  Anon.  2  Cha.  Ca. 
1G3. 

(9)  Anon.  2  Cha.  Ca.  163. 

( r)  Neale  v,  Bealing,  3  Swanst. 
304, n. (c)  ;  IlarvcY  r.  Hamy,  2  Ch. 
R«-p.  49. 


(j)  RiQf  t?.  — ,  S  SwansLMM- 

(o). 

(t)  Coulston  r.  Gaidtner,  S  Cb. 
Ca.  43  ;  1  Swanst  279,  n.  S,  C ; 
Witham  u.  Uland,  ib.  277,  n.  (•) ; 
Bird  V.  Littlctiales,  ib.  299,  ■.  («)  ; 
Hamblyn  v.  Ley,  ib.  Ml» («) ;  and 
vide  post,  "  Proceaa  to  enforce  de- 
crees." 

(u)  Bird  p.  Littlehales,  M  wupn<. 

(2)  Gibson  V.  Scerengton,  1  Vera. 
247. 
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MqueAtraiion(y),  and  if  they  omit  to  do  so,  they  will  not  be  Writ  of  Asiist- 
^pewiUed  to  aet  off  their  fees  (z).  < — 1-^  0 
<„i'Up(iA.the4equestiators  returning  that  they  have  money  in  Money  in  their 
Ae}r  poeeeMiont  the  Court  will,  upon  application,  ^4er  it  to  -JftlJ^^i^^Jj^ 
be;, paid  into  the  name  of  the  Accountaxkt-genepUy  to  the 
/eredi^  of  .tbe  cauee,  and  invested.   Thus,  in  Howell  Lord 
.  ,CfliMwp<<iy  (a),  an  ordei:  uaa  madiBp  upon  the  return  of  a  ae-  ^"J^^^jJJJ^ 
rqi^aifriitioB  for  want  of  appearance,  t^at  the  coeta  .Bj|^puld  be  retained. 
Jitfm^  l^d  retailed  by,  the  eequestfatora  out  of  the  money 
^n^qf^wiiA  by  them,  and  that  the  fest  ahpuld  be,  brought  into 
.iC^niit*  .Where  the  money  is  in  Court,  it  muat,  as  we  have 
•9^jl)imia  .there  till  the  defendant  has  appeared  or  an- 
swered and  cleared  his  contempt,  when  whatever  has  been 
..||fizf^,by..yirtue  of  the  sequestration  will  be  accounted  for  and 
.fMHd.,)iimv  deducting  therefrom  the  costs  of  his  con- 

^nn]/^  ..that  a  receiver  being  truly  and  properly  the  Writoftsiist- 

9^,.the.Cpur.t,.the  Coyxt  will  put  him  in  possession,  in 

.-f^iK^nrifffiry  .yay,  And  order  the  tenants  to  attorn  to  him, 
gUM^t  him  a  writ  of  assistance,  without  in  .t^e  first 
./Gulsc^ra^^m^iPHI  ^  iiyunctfoi)  for  the  possession  (c),,.  which  Whether  it  can 
in  other  ^S4is .  is  the  usual  process  To  this  case  the  ij^j'^p^^J^jlJ' 
teamed  author  of  the  treatise  on  the  Forms  of  Decrees,  in  tjbiis  injunction. 
CoNj^tlMilUOins  a  gueroy.  Wlietlier  the  like  order  would  not  be 
made  in  the  case  of  a  sequestrator  ?  and  in  corroboration  of 
ihis  ooiyeGture,  it  may  be  added,  that  in  Mr.  Fowlers  Practice 
of  the  Court  of  Exchequer  {e)  there  occurs  the  form  of  a  writ 
of  assistance  to  isequestrators,  which'  appears  to  have  been 
taken  from  one  actually  issued.  There  can  be  be  little  doubt, 
therefore,  that,  according  to  the  practice  of  the  Exchequer, 
such  a  writ  may  be  issued  ;  and  there  appears  no  reason  why 
a  similar  practice  should  not  exist  in  the  Court  of  Chancery, 
fn  Bird  v»  LiUlehalea(f),  however,  it  appears  that  previoosly 
to  the  jissuing  of  the  writ  of  assistance,  an  injunctiofi  had 
been  issued  to  the  defendant  to  deliver  possession  to  the 
sequestrators. 

.  (jryPe^bfOW  9,  Croronue,  Bunb.  272.  (c)  $luvp  »* Carter,  3  P. Wms,  379. 
(z)  Ilawkius  t.  Crock,  3  Atk.594.     (d)  ]bi<l.  noth. 
(a)  1  Fowl.  Lx.  Pr.  161.  (e)  Vol.  1,  161. 

(6)  Ante.  (f)  ^  Swan.  209.  n.  (a). 

T  T  2 


«44 


j»ro  intnem 


CfvnttiDpt  bjr 
duturiring  ie- 
questnton. 


Orte  for  «- 
amioatMnjirv 


well  inciM  of 
penonalii  of 
rial  etUte. 


—  Mty  be  hmd 
ai  of  coune  by 

Eity  claiming ; 
t  not  before 
icquestraton 
have  made  a 
returns 

How  obtained* 


ft  IB  deaifur  %  comraifil  of  the  CmaH  ^^Mnrb: 
tratori  in  their  fMMeMion.Qf  fnvipevty  ttkea  \ 
tratiM      ;        wbep»  M<i|iMittttom  Kere. 

i^litBtm  te  ilum  4»f  that  of  wWch  Ihey  km 
eeMe^ 

The  -ptoper  coorie  to  be  pmued  by  inj  penee 
tide  to  flB  <eaUte  er  other  property  eeqvestrefeed,  llihiiliip  kf^ 
mortgage  or  ju^nent,  leeee  or  otherwiiOy  or  who  jKtillK 
pammeent  to  the  eeqneateatioK^  is.  to  apply  to  .  thfi  ClNarti^ 
direct  the  plaintiff  to  exhibit  interrogatoriee  before  ■— 
the  Maetera,  ia  order  that  the  parly  applylagmy^he^imBUM 
aetohia  title  to  the  eetate  <&).  f  U. 

An  exaininadoiL  of  thia  eort  ia  <mlled  an  enamaninaliea  j^f 
vUerei$e  jwoy  and  an  order  ibr  aneh  an  examinatiea  aaay  bttobri 
tained  by  a  party  interested,  aa  well  where  the  pMpartyfOawtailt 
of  goods  and  ohattela  or  peraonalty,  aa  where  it  ja  rnaiiaitaUii(iV 
Thm  in  Jfor/m  n  WHUb  (ki.  a  person  <iewii1g  titk  i^jgMk 
seiced  ander  a  sequestration  obtained  an*  order  ^thtt.idiwpwrtpd 
proseenting  it  nu^^t  exhiWt  inlerragatoiiei  aiyahMl  ItftauM] 
examine  him  pre  intercut  nro,  and  in  tiie  moimH<aa..tha»^<w\ 
goods  might  be  restored  to  him  on  his  giving  sectmty.. 

An  order  for  the  examiiia^en  of  a  party  jwif»snler€iaia  <Mt- 
may  he^obtainedasaraatterof  eeuhiely  the  party  .  elalmiDpi(^; 
bat  it  cannot  be  granted  till  after  the  seqnestratorsMireimade: 
a  return,  beeaose  till  then,  it  oannot  appear  to,  the  Ceurl^ what 
is  sequestered  (m  •  v  *  >  jlin-'-3:> 

Hie  application  may  be  made  eitheff  hy  metMMirav  {letWoaCaV^ 
If  made  by  the  former,  it  should  beeuppoited  by  ajEd«^i|iel#^  ' 
ing  the  &ct8  under  which  the  claim  ariaesh  If^wade  -hy^ttid 
latter»  the  petition  ought  to  etate  the  eifotimsta^coe  of  the 


(g)  Angel  V.  Smith,  e  Ves.  3S6 ; 
Pelham  e.  Ihe  Duchess  of  New- 

(jk)  The  mode  of  proceeding  is 
.  the  same  where  the.  property  is.  in 
,^the  possession  of  a  tmirer.  Aaod. 
rO  Vsa,  287 }  jltogel  v/Smith,  9  Vea. 
SS6 ;  Brveb  v..Gfaatfaed  i  W. 
178. 

0}  Lord  Pelham  v.  the  Ductiess 
of  NewcaMe,  0  llwann.  t90,  it. 


Mairl^  (hitoiUi?<ador  vaa  lihaiiil 
'  by  the  Court  to  be  made^  aiaiilar  Is 
that  in  Mackt^siev,Th9  Mmpi  ^ 

settled  by  tbeCduft.      -  ' 

of  Newcastle,  S  SwiuialE.  see;  , 
(«i)lWd.   '         •  ' 
(n)  Hunt  V.  Priest,  S  Bidr.  eM 


Of  amsm^4pHefmUrilt^ 
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to  pot  her  raggestioits  into  an  order,  and  to  specify  whilt'iili 

MiiilMhd  tiiiit  i«m  teqmitiied  am^,.  tiv  Aft"^^  tkan^M 
pkuMUTJbo^t  (At  iMtte^^  i<('l<lrifei^^r<^l»lilA^ 


h%iMamjMk^SlSfffi9^^  As  to  whether 

pel  a  datnant  to  be  examined  ;3f«)imfJ»rMtf>«ik7r  uid!  iil  JT^ajf^  ^10*6  pnTli^ 
T^^ttfWfiilJKfaM  ^j^^  Sii^'Jfr  lMhvT.  C;/BaM  tvnt  Mocan  be 

balpiid  iiariMkik^  to/^eeiKpel  \a  IWMy  «9  be  so  ^esainined^^lM  ' ^j^^y^^ 

e<&)tte:yftil9)>-i<Mr^%^''ftiir:c^^  8d^-i*ilM^V>lMfl^ 
IriiftHiflC^  ftfciliqhii^tiyjpwi^  tti?hawbeen  ttiaid»  fiit«a  pertMKtbr 
bin«««iiDi*I}pfi^>iifc«Hi^  «  the  applieatiott'  bf  Oia 
pialdtiiQ^  itti^iiiiaMibf  iWhiH '^»ere  pronoimofd  in  JSNa^t^^ 
X«i»(#^JaMiii|i«svgj»Atu^  fi^  Offtii^iofi'(jO.  In  the  tw^  aail 
caaea  the  liMleiiicMttlbgi'th*  pMpei^  biid  odaaaieiic^d'^^leethEi 
umta^^v^Mt^M^tH^^^ppAeasiM  luiul^  ^Mtnedi  pai«^e£  r 
th^'icicdewfihiii)  1^  i^eitimbied  firom  proeeediot* 

b»<itiiiiinArt>ill/iiii  AKozder  was  nad^  in  consiqaanoe  ol  th^- 
defendant 8  eonnael  having  stated^  in  answer  to^an  applMMitiokr 
folt%'  ifclwl  th*  d«fettdaiit  had  aas^aed  tfa 

pi^ty  ib»l4Vtrtii»I»  «tanderatiofi  to  ii.  Jl.;  wh^orevi^kMir^lleF' 
Com.  Ai»i«ied  Uhat  if .  B.  should  be  examined  jpr^  ^t9r^m 
m>i  dnlei»h%}irfMlw«dcattlMPto  the  conU 
it  was  also  ordered  that  the  defendant  should,  within  two  dajs^. 
f^r^M^^^0i^^  S.'s  place  of  abode  (0.  .   '  ^^ 

^nWtlMaboWHwes'ef  ^M/ynv.  Lee  and  Jo/bief    €%tii^j|»  Injnactiim  to 

oh.>nT  .-/.I  f,'*  .•>-;.,'^.-.       .-.■.r  -. ; .    /     restrain  pro* 

i-''^        X  m^'  W  1^'^*  •'^  '  ceedingt  at  law 

W.l*^  'h^.  ^f/^^l  i^^^.W--:     .  c\^'^'^^,      •flUDSt  leqilCS. 

senMdfibadiiiw^^^^  (fy»SwaailI«9^«W.T*(ii)r/  UStots. 

upon  this  case,  m  JofaiisoQ,v,iGlMp-       vJI*  ,  M:.;ai ^-T  Ir-  i 
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Process  of  Contempt : 


Eximination 
pro  haertm 


In  what  cases 
Court  will, 
instead  of  an 
eiamination  pro 
intere$se  iuo, 
direct  a  trial  at 
law  ; 


or  a  reference 
to  the  Master 


or  will  ordef 
claim  to  be  sa- 
tisHet.1  «t  once. 


ton,  it  appears  that  where  sequestrators  or  a  receiver  are  in  tfie 
possession  of  property  belong nsr  to  a  defendant ,  and  a  paitj 
claiming  that  property  adversely  to  the  defendant  Inis^  tn 
action  of  ejectment  against  the  sequestrators  or  receirer,  for 
the  purpose  of  enforcing  hisclaim^  the  Court  will  interfere  fcy 
injunction  to  prevent  the  party  claiming  from  proceeding*  with 
the  ejectment ;  for  although  the  Court  will  some  times  p^niit 
the  party  to  proceed  at  law  against  the  sequestrators  or  reoeim, 
where  a  matter  is  in  a  fit  state  for  the  right  to  be  ascertained 
by  a  trial  at  law  (v),  such  a  proceeding  cannot  be  aotopied 
unless  the  peniiission  of  the  Court  has  been  first  obtained. 
This  was  settled  in  Angel  v.  Smith  (x),  where  the  rule  was  lud 
down,  both  with  respect  to  receivers  and  sequestratorSy  fiat 
their  possession  is  not  to  be  disturbed  without  leave  (y). 

It  has  sometimes  happened  that  where  a  party  claunin^  a 
legal  right  to  property  sequestered  has  made  an  application 
to  be  examined  pro  interesse  suo,  the  Court,  instead  of  tiie 
onler  prayed,  has  given  the  party  leave  to  tiy  his  title  at  law, 
cither  by  ejectment  or  in  such  other  manner  as  may  be  n^c^- 
aary,  for  the  purpose  of  deciding  the  point  (z)  ;  and  aonietiines 
the  Court,  without  directing  either  an  examination  protnter- 
esse  suo  or  a  trial  at  law,  have  at  once  referred  it  to  the 
Master  to  inquire  whether  the  party  claiming  is  entitled^to 
any  interest  in  the  property  ;  and  where  the  right  of  the  party 
has  been  clear  and  undisputed,  the  Court  has  at  once  made 
the  order  in  his  behalf,  without  either  directing  an  examina- 
tion pro  interesse  suo  or  referring  it  to  the  Master  to  inquire 
into  the  existence  of  the  right.  Thus  in  Dixon  v.  Smith  (a), 
where  the  landlord  of  certain  leasehold  property  which  bad 

vious  order  of  the  20lh  April  1813, 
whereby  it  was  rtiferred  to  the  Mas- 
ter to  inquire  whether  the  parties 
claiming  were  mortgagees  of  the  pn>- 
I>erty  seciuestered»  &c.  Upon  refer- 
ence to  the  Registrar's  book  it  ap- 
pears that  such  order  was  made  upon 
the  hearing  of  two  petitiooa,  which 
had  been  presented  by  the  parties, 
praying  that  they  may  he  enmnned 
pro  interaus  SHO,  Hcg.  Lib.  1814^  B. 
1340  (b)  i  tide  miam  Broeks  r. 
(jrcathed,  i  J.&  W.  178, 
(a)  1  Swan.  457. 


(«)  Attomcv- General  v.  Mayor 
of  Coventry,  1 1».  Wnis.  308.  Anon. 
6  Ves.  288  ;  Angel  v.  Smith. 9  Ves. 
835  ;  Brooks  v.Greathed,  IJ.  &  W. 
178. 

(x)  Ubi  supra. 

(y)  Brooks  v.  Grcatlied,  supra. 

(s)  Attorney -General  ».  Mayor 
of  Coventry,  1*P.  Wms.  308,  Wal- 
ker ».  Bell.  2  Mad.  21.  The  re- 
port of  this  case  is  confined  to  what 
took  place  upon  the  presentation  of 
a  petition  to  confirm  the  Master  s 
report,  made  in  pursuance  of  a  pie- 


0/  the  Writ  qf  Sequeitration. 
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been  taken  under  a  sequestration  applied  to  the  Court  that  out  Examinmuoii 

.01  certain  money  standing  m  the  name  of  the  Accountant-  iu«. 

general  (being  the  rents  and  profits  of  the  leaseholds  in  qiies-  ' 

IjoUj  which  had  been  paid  in  by  the  sequestrators)  tliFe  aimount 

4ue  for  arrears  of  rent  might  be  paid  to  him,  or  Uiat  fie  might 

be  at  liberty  to  go  in  before  the  Master  to  he  examined  pro 

interes9e  suo, '  Lord  Eldon  said/  that  in  a  clear  case  the  Court 

would  not  send  the  parties  into  the  Master^s  office,  merely 

that  they  may  return  with  their  rights  as  plain  as  wheA  they 

went  in^  and  accordingly  ordered  the  amount  of  the  rent'  due 

to  the.  landlord  to  be  paid  out  of  the  fund  in  Court.  And  so  in 

iHckinson  v.  Smith  (5),  where  a  motion  was  made  for  payment, 

out  of  a  fund  in  Court  paid  in  by  sequestrators  (being  the  pfo- 

dude  of  growing  crops  on  a  farm),  of  a  sum  due  to  the  p'ai-ty 

in  respect  of  a  composition  for  tithes,  the  Vice-Chancellor, 

Sir  J.  Leach,  although  he  refused  the  motion,  because  a       '  ' 

ooi^position  for  tithes  was  merely  a  personal  demand  and  ginre      t.    ^ . 

BO -/ten  upon  the  land,  said  that  if  tithes  had  been  due 'in     ^  ,.7.,^, 

respect  of  the  produce  of  the  land  taken  by  the  sequestrattirs,  :  .r  •  > 

the  motion  would  have  been  correct,  for  the  seque8trat<^rs 

would  not  be  justified  in  taking  the  produce  of  the  land  w!{h- 

out  paying  the  tithes. 

But,  in  genera],  where  personal  property  belonging  to'  a  Personal  pio- 

third  person  has 'been  sequestrated,  the  Court  will  not  make  P*'*^ 

^    •        .  *"  sequestrtton 

an  order  for  its  restoration  upon  affidavit,  but  will  direct  the  delivered  op  to 

party  to  be  examined  pro  inter  esse  suo  (c)  ;  the  Court  has,  ^^'-J^JJ^^ty 

however,  ordered  the  possession  of  the  property  claimed  to  be  ^^^^  ^* 

delivered  up  to  the  claimant,  upon  his  entering  into  good  and 

sufficient  security  to  restore  it  in  case  the  decision  upon  his 

claim  should  he  againdt  him  (d). 

Aninfiuit  may  be  admitted  to  be  examined  pro  interesse  suo  infant  may  U 

by  guardian  {e)  *  dnd,  as  we  have  seen,  a  person  may  be  admitted  examined  by 

to  make  out  his  claim  by  means  of  such  an  examination  in 

formi  pauperis  (/).  ' 

(6)  4  Mad.  177.   VHt  ttiam  ihe        id)  WUaram  v.  UrougbUm,.!  Ves. 
obiemLtioni  of  Parker,  C.  J.  io  180. 

Attomfjr-Otocfal  ©.Major  of  Co-  Lord  Mhtm      Duchm  of 

.»  »  NewcaaUe,»»wt»l.»iO.  n. 

(r)  Lurd  PcUuun  v.  the  Duchess 
of  Newcastle,  3  Swausl  WO,  n.  (/)  Ante,  43U 
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EzaniiiaboD 


Time  within 
which  iDterro- 

Ktories  should 
exhibited. 


Proeeodiiig 
where  wmina- 
tioD  iidiiputed« 


ExaminttioD  of 
witnesses; 


^  above  SO 
miles  from 
London  4^ 

—  where  resi- 
dent in  London. 


Publication. 

Reference  (o 
the  Master. 


In  all  orders  fgr  iho  piaiaiiff  lo  «x«Binie:a.|Nif%]r  pro  ] 
etse  suo^  th«ro  shoold  be  a  tioie  Hmited  withia  irkiGh  tin  m«' 
tem)gatorie0  mast  be  exliibhed  {g).  The  int«rrQg*^oiM« inBfr 
be  settled  bgr  the  Master  (A),  and  if  4he.  clumaaVBAfli  tiM 
interrogatories  have  been  e^ibited  and  aettkd,  haglett  tb  pm 
in  his  examination,  the  Court  will  order  him  to  do  lo,  aaA  Ml' 
procure  the  Master's  report  within  a  time  aptctfied        '  ^ 

When  the  examination  has  been  put  in,  the  pMatiff,  iifi  hi 
disputes  its  truth,  must  rei^y  to  it.    If  it  be  not  mpHed 
will  be  conclusive  (A),  and  the  claimant  maj  tSien  apply  i^^  - 
reference  to  the  Master  to  look  into  the  intenogpatenekBil^ 
the  examination,  and  to  certify  whether  the  claimant?  ha^ nm^' ' 
out  a  title  or  not  (/)•  • ' 

If  the  examination  is  replied  to^  leave  wiU  be  giveBl»eilftM^ 
party  to  examine  witnesses,  and  this  will  b»  daw  hy:  m^ff 
made  upon  motion,  without  notice  (m).  WIttratbe  wiCMiiif 
are  resident  above  20  miles  from  laadoiiy  it  aay>idiD"fon> 
part  of  tlie  order,  that  the  party  applying.  fer  lavwtc^eaHkSie 
witnesses  may  take  out  a  commission,  in  whidiih«*0lhar  JoajF 
join  if  he  thinks  fit  (n).  Where  the  witaeesae  wft  iff  LoiHtaif 
or  within  20  miles  of  it,  the  examination  moil.lvD-  btfciS'&B 
examiners.  -  r     ^  ■ 

When  the  commission  is  returned,  or  the  witnenioa,  if.tlvm 
is  no  commission,  have  been  examined,  publioatioa  pasm 
order  (o) ;  an  order  is  then  made  to  reler  it  to  the  Miattr^  to 
look  into  the  examination  aad  depositions,  and  fo  certify  whe^ 
ther  the  claimant  hath  made  out  any  and  what  interest  lis  tto 
premises,  or  in  any  and  what  part  thereof  (p).    Smna  dmbl 


(g)  Hunt  V.  Priest,  2  Dick.  540. 
It  is  presumed  that  if  the  interroga- 
tories are  not  exhibited  within  the 
time  specified,  the  Court  will,  upon 
application,  suspend  the  sequestra- 
tion as  far  as  reJates  to  the  interest 
of  the  claimant. 

(h)  Bowles  t?.  Parsons,  1  Dick. 

(t)  Cooper  V.  Thornton,  ibid.  72. 

(k)  Attomey-Oenenil  v.  the 
Mayor  of  Coventrvi  S  Swan.  311,  n. 

(0  Hamlynt;.  Lee  $SatoS  on  De- 
crees, 415  ;  1  Dick.  04.  8,  C.  ;  3 
Swan.  301,  S.C  j  Bowles  r.  Parsons, 


1  Dick.  14S.  In  FawcaU  vJelhaipU^ 
1  Dick,  ft),  it  appears  tbat  after  a 
reference  made  to  the  Mastoid  cer* 
tify  what  p^oof  the  daiwin^  had 
made  of  their  right,  upon  which  tba 
Master  had  reporfea,  lbs  ffrnktU 
upon  the  report  coming^  ca  te  la. 
heard,  ordered  the  plaintiff  to  reply 
to  the  examination. 

(m)  llowley  v.  Ridley,  S  Swan. 
308,  n. 

(n)  Fawcetto.  Fotheigill.  I  Didu 
19. 

(o)  Hunt  t.  Priest,  2  Dick.  611. 
0»)  Ibid, 


Of  ih0  WfU^  Se^ifraHon. 
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pnctio^  or  whetlMr  th#  tiierito  oogbi  sot  to  1%  dM^hl^Md  ^^^'^''^ 
otse.npMi  a.3]^titioa)  Itat  Lord  BaUiMt,  oflef  Mftiring     '  """."r"  . — ' 
tU>  lUgistns  to  fumwh  bim  wHli  «Me«  upon  tike  sulject/ 
(irii^di  be:,4id>  decided  1ii«t  it  oogbl  to  bo  rthtnii  tf^  tfcd  ' 
MMtar.(f). 

When  j^o  Bffastsr  bag  iDode  histeport^  ibe  eiM  »boteId'bi«et  OI»j«ctioiit  to 
doiirn  for  boarifg  upon  the  report  (r) ;  md  H  ia  to  be  obaen^^ 
that  the  Miuitor'a  report  apon  a  reference  of  tbb  nature  irndt  ti^y  bat  iMy 
one  lo  wbicb  ejcoeptiona  will  lie :  if  either  party  otje«ta  to  t)ie  ^/^^"^ 
Maitar^s  findmy,  the  natter  sboold  be  diacuseed  upon  bearlikgf 
thiinpert.(8). 

Upon  the  bearing  of  the  report,  the  Court  will  either  make  'Ordarupoa 
a  fifllil  ocder      of  tend  it  back  to  the  Master,  to  make  fartbbr 
ii^qidries  .or  to  compute  principal  and  interest  upon  tite  amoiort 
dMiio.iiia  oliaauuit(K),    If  it  is  sent  back  to  the  Mastery  it 
magr^-lf  jiecefsaiy^  be  beard  upon  farther  directions  (x).  ^'j'/.^ 

iHnmoi  it  appaais  flial  a  party  who  has  been  examined  jiirD  Dischargv^ 
uftNinmei  MfAiikaa  a  plais  title  lo  the  property,  and  is  not  *«<l»«^|i^- 
affaclad  J>y  the  aeqneatration,  then  it  is  to  be  disdbarged  -  -.r.nof  nj 
againal  hkn,  with  or  without  costs,  as  the  Court  shall  deter- 
mine upon  the  circumstances  of  the  case,  and  so  vice  versa  Q^^. 

A  eeqneatntaon  in  tkesne  jprocesf ,  like  other  processes  of  3^  cWtr* 
coaAempIt  mayi  be  discharged  upon  the  party  clearing  his  con- 
temp^  and  piaying  the  costs  incidental  thereto  (z);  but  if  the  ^™1^  .  ^  '  ' 
bill  has  been  ukenpra  etmfesBo  and  a  decree  made  ad  com-  ^|^^ 
putandMW^-^  Conrt  will  not,  as  we  have  seen,  dbcharge  the  there  is  a  decree 
aeqaeatratiott  on  payment  of  the  costs  of  the  contempt  only,  ^l,^]'"''*'****' 
but  will  keep  it  on  foot  as  a  security  to  the  plaintiff  for  the 
de^Midtttt'a^'^  Accounting  (a) :  whethet  it  can^  in  such  case,  be 
made  iiie  iiKiUHlsoif  ev^^         payment  of  the  final  balance, 
by  the  i^Ialntiff's,  ^reseptbig  a  petition  (to  come  on  witji  the 
caufs^fer  tjffiik9j(ii^c\kir^)f  that  the  sequestrators  may  accom^t 
and  pay  tf^e  balaoce  in  their  hands  into  Courts  has  beei^  t^o^ 
discussed  (i).    It  is  to,  be  observed,  that  where  a  decree  to' 

(9)  Ibid.  (x)  ^^d.  , 

(f^  Coeperr.  Thofntbri,  tWct.  GUfcu  For.  BAm.  81.  ' 

(Ifiwir '  <•>  ^      ^'^^  i.:. 

(I )  ^oop^ V.Thornton »ilftlfU|rft.  («)  i^nlt,  6»5. 
(tt)  Hamlyn  v.  Lee,  uh'%  tufru,  (ft)  Ante,  636. 
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Process  of  Contempt: 


Diichaise  of 
Sequoitnlioii. 


By  the  appoint- 
mcnt  of  a  re- 


After  abatement 
by  death  of 
plaintiff*,  time 
given  for  rcvlv« 
ing. 


By  death  of  de- 
fendant cannot 
be  revived. 

Secut  where  for 
the  performance 
of  decree. 


account  liaB  been  made  upon  taking  the  bill  pro  confess 
against  a  defendant,  who  has  appeared  but  not  anawered,  be 
may,  upon  motion,  obtain  leave  to  attend  the  Master  for  jt|w 
purpose  of  being  examined,  and  hare  the  seqaeBtiTidoii  takfs 
off  upon  his  paying  to  the  plaintiff  the  coets  of  the  Biut,  10- 
cluding  the  costs  of  the  contempt  and  of  the  application  {A). . 

Where  sequestrators  are  in  the  possession  of  lands  or  tene- 
ments in  question  in  the  cause,  tlie  appointment  of  a  receirer 
of  the  rents  and  profits  of  those  lands  will  have  the  effect. of 
discharging  tho  sequestration  (c). 

A  sequestration  against  a  defendant  upon  mesne  process 
abates  on  tlie  death  of  the  plaintiff,  but  it  is  revived  with  the 
suit  {<D ;  and  the  Court  will  not,  immediately  upon  the  abate- 
ment, turn  the  sequestrators  out  of  possession,  but  will  give 
time  for  the  revival  of  the  suit  (e). 

Where  the  defendant  himself  against  whom  the  sequestra- 
tion has  issued  dies,  the  process,  being  personal,  not  only 
abates  but  falls  altogether,  and  cannot  be  revived  ;  though  it 
is  otherwise  where  it  has  issued  for  non-performance  of  a 
decree  (/). 


Sequestrators, 
in  what  manner 
made  to  ac- 
count 


Abusing  his 
power. 


Costs. 


Sequestrators  will  be  ordered,  upon  petition  or  motion,  to 
account  before  a  Master  for  their  receipts  under  the  seques- 
tration, and  for  tliat  purpose  interrogatories  may  be  exhibited 
for  their  examination  before  the  Master,  their  answer  or 
examination  to  which  need  not  be  signed  by  counsel  {g). 

Where  a  sequestrator  abuses  his  power,  the  Court  will, 
upon  representation  of  the  facts,  make  an  order  that  he  shall 
shew  cause  on  a  particular  day  why  he  should  not  be  com- 
mitted and  pay  the  costs  to  the  party  complaining 

The  costs  of  a  sequestration  are  not  liquidated^  but  are  costs 
to  be  taxed  by  one  of  tlie  Masters  of  the  Court.  Sometimes 
the  sequestrators  are  allowed  a  poundage,  and  sometimes, 


(h)  Hcyn  r.  Hcyn,  Jac.  49. 
(c)  Ibid. 

(rf)  Hyde  v.Forater,  I  Dick.  132. 

(«)  Per  Lord  Hardwicke  in  White 
V,  Ilayward,  2  Vts.  461. 

(/.)  Hawkins  r.  Ciook.  3  Alk. 
50 i.    As  to  the  effect  of  ihc  death 


of  the  parly  upon  a  sequestration 

for  non-pei  foimance  of  a  decree,  rii/c 
Decrees,"  poit. 

(^)  Kcen(»  r.  Price,  1  S  &  S.  98. 

(Ji)  Lord  Ptlhamr.  Lord  Hai!i*y» 
3  Swan.  291,  n. 


Against  Peeri  find  Members  af-Parliament. 
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under  circumstances  of  tronble  aiid  expense,  ft  specific  sum  in  Digchofge  of 

iolido  (A).    In  Wood  v.  Freeman  (i),  an  exception  was  taken  v^,  ^ 

"tiy  ft  Sequestrator  to  a  Masters  report,  because  he  had  allowed 

Mm  a  groM  sum,  and  had  not  allo\red  him  6  5.  8  tl.  a  day  for  his  In  what  cases 

th>tiM6   hut  Lord  Hardwicke  said  he  did  not  remember  that  ""^'^^^ 

6^.  '  8  If.  was  an  absolute  stated  fee  to  all  sequestrators,  whether 

ifte  effects  seized  under  the  sequestration  were  large  or  small, 

ftiid  that  as  the  sequestrators  in  the  case  had  not  got  in  40/. 

in  almost  two  years,  he  thought  that  the  gpross  sum  the 

Master  had  allowed  him  was  sufficient  for  his  trouble. 

The  Court  refVised  to  make  an  order  on  a  plaintiff  to  pay  Sequettrator  not 

ft' sequestrator  his  fees  who  had  made  no  return  of  the  iroods  "taking  a  re- 

,    ,  ,  ,    ,  ,   -       turn,  deprived 

sequestered,  but  had  delivered  them  over  many  years  before,  of  his  fees. 

and  hiade  no  demand  upon  the  plaintiff  since ;  but  Lord  Hard- 
wicke said,  that  where  a  sequestrator  has  made  returns  from 
tfane  to  time  of  what  he  has  seized,  he  may,  if  the  plaintiff 
calls'  for  an  account  of  the  goods  sequestered,  set  off  his  fees, 
whatever  length  of  time  has  elapsed  without  demand  (*). 


Sect.  IX. 

Against  Peers  and  other  Persons  having  Privilege  of  Par- 
liament, Officers  of  tl^e  Court,  S^c, 

It  has  been  before  stated  (Z),  that  in  the  case  of  a  peer  of  Sequestration 
Parliament,  or  of  a  member  of  the  House  of  Commons,  whose 
persons  aire  privileged  from  arrest,  the  first  process  of  con- 
tempt for  non-obedience  to  the  subpcena^  either  by  not  appear- 
ing, or  by^  not'  'answering  after  appearance  (m),  is  by  seques- 
tration, 'whicK  wit!  issue  as  wipll  against  an  infant  peer  as  an 
adult ;  and '  that  the  same  process  is  now  also  resorted  to 
where  the  party  is  ah  officer  of  the  Court,  such  as  the  warden  of 
the  fleet,  or  asworaclerki  &c.,  although  formerly  the  method 


(h)  1  Turn.  &  V.  125. 

(i)  2  Atk.  542. 

{k)  Hawkins  o.  Crook,  3  Atk.  594. 


(0  Anie,  SrS. 
(m)  1  Cha.  Ca.  16. 


SvCMMttttioiU 


Older  uld. 


tod  scnred. 


Answer  put  in, 
good  ctuse 
against  making 
it  absolute ; 


but  where  ex- 
ceptions are 
takvn,  order 
will  be  en- 
larged. 


of  proote^ing  agmiaaft  tfaam  appeara  to'  haaa  baaa  bf  i 
4I0B  from  oftca  (a).  .-i^  ■  a'^injn 

la  tha  Court  of  ^oLcheqaBr^wMk  oiderior  a  aaqnaalmttai-aifb 
waa  nada  against  ono  of  tba  barau,  who  waa  aemlMtlitv 

suipctTia  in  the  ordinary  araj,  but  neiplacti^'  tSMlar  tiMya^  r 
paai«aeo(o).  •   -  'I'l  >-Mi7/ 

In  order  to  obtain  a  aaqneatiatioB  agakiat a  pa&tmtflwtoptgi^ 
aa- aCdavit  BMBt  be  tnada  of  tha  aamoao^lfaa  leltar 
and  of  the  copy  of  the  petition  span  whkk  it  1 
alao  of  the  aenrice  of  the  mhpogma^  waA  of  Aa-aop^iof^ahb  ^iiivi 
Where  the  prooeu  ia  required  againat  a  amAer  a^'tto'^Boai^I 
mona'  House  of  Pariiaaoent,  tlia  aiBdant  aaed:aidf  ti'if^rtbat 
service  of  the  subpoena.    A  motion  must  then  be  made  -teu^ 
sequastiation  against  the  de/endaMf»  real  and  pmaa^at  laHiBii, 
whioh  the  Court  orders  of  course  wi,  (that  Is)^  ya/asr  ikei^'^ 
ftwdanty  beinff  personally  eerved  witk  Ma  ondCsr^^fft^MfAAr 
eiffJkt  days  after  such  service  show  ipsto  tht  Cefwrf  g$hd*S^ma§i 
to  the  contrary.  The  defendant  muatbe  aemrfpfwbaaMyywthg 
this  order,  and  if  he  persist  in  refnring  po  ipfUav^tb^n^o 
affidavit  of  service  must  be  made,  and  <iounsel  iaaiitiutad'iii: 
move  to  make  the  order  absolote.    Itis  to  Iw^ddetTedtrAat 
where  an  order  nisi  for  a  sequestration  agaiiiat- a  peftr  or; 
member  of  the  House  of  Commons,  for  want  of  ananaitoeiv  kaa 
been  obtained,  it  is  good  cause  to  show  against ^  making  naih 
order  nisi  absolute,  that  the  answer  has  been  pqt  in*  "I.'Ib  £oh^' 
CHjfford'B  case  (9),  Sir  Joseph  Jekyil^  M.  R.;>iaid'  itulowii, 
tliat  if  there  be  a  sequestration  msi  against  a  peer  fat  wai&  iof 
an  answer,  and  the  peer  puts  in  an  answer  which  ia:niaaffi>4i 
cient,  yet  the  order  for  a  sequestration  shall  :not  be  anitda  - 
absolute,  but  a  new  sequestration  nisi  must  be  iBaued^'«a44''ni' 
this  his  Honor  was  confirmed  by  Mr.  Goldsborough,  who  waa 
then  the  Registrar.    In  a  subsequent  casOr  liowc^ver,  i^^<»^  ■ 
Lord  Hardwickoi  his  Lordship  said,  that  if  there  be  a  aef^agi* 


(n) .  Vtie  Hind.  143.  and  Corbyn  v. 
Bitth,  3  pick,  diff » where  the  itasons 
for  proceeding  by  sequesuation  in- 
stead 6f  suspension  are  stated. 

M  toote  Sir  John.  Tortescue 
Acland,  1$  July  lUs,  1  Fowl.  Eju 
Pr.  17». 


(p)  Fonnerly,  if  a  peer  of  ' the 
reslM  «{»peaped^tid  did'iM  stiifMtf;')W ' 
attadHuentley,  bvt  Mw.-Vr  eHtf'oT': 
I'arlianieiM,  pe  prooeet  net  bat '  i 
seqaestialioD*   Hiod»l|l.'  •■'■■"'^  * 

if)  8P.  w«i.a8a. 


Against  PeeUi^mmdsMeinierK^ef^JUirUament, 
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liamenty  and  lie  puts  in  an  answer  before  tbd  mttr  <iK*iiaa4^ 

When  the  order  for  making  the  sequestration  .e(hMhMi.'3li(  Order  for,  how 

aiuU^iMiiMirtmtite.i^^^  dbchin^/lifloikiG 
pmfkmftwffi^^mii  pui  tha  eoet»4tf: thhfwocesii;  nitaid<thnkr. 

tlMiJi^iMPi  fltfiy!tf>tt*be  toeoiitBd^  frUchinllbef^teitof^ 

.cBewyiit  iiiliaclifof  ^  oitker  itin  ma^  be•dispcmei^tf^r^a^Pe^toDal  wnrioe 
csg||»nrtiepsi»^yefem  Jbei>lg0eps  within  Us  mm  haam4  ^^^'•^t^^^t}^^ 
i«MHMAyAM^«arira^  to  m^iMd  serriee,  emdieso  ^he.^pirtjPy 
imwi^Vtihf.  |»MiMiiis  (dsMad  tceess,  and  it  b  Yarj\4iffiMtl 
«irilfri]9|ftoi<]mffMi^^dierve       ordv  Batis^  .t>9VVT^ 

<wdwiild tepnMf  fthe[>planrtMr to  dispense  witii  pefaoBaha^mesj.^ 
^fetoHDSiiay  to8H|i^  io  tha  Goort  to«afastit«tOia  tarviee'ti^  ' 
leaniog^taaHfaufaf  dt,ag3)dundkii|;*mh.afpUeBiioA;'iq»n  it  ftoai 
ypm  a^fcl|iiit  Jrf[ilifhpsatii»l»  fproumstances  «f  ^  case,  vpotir^ 
«i«M]^j!than£bult  sHBreisB  «  «Usere4kn;^  )aad  auJcn  tte^ 
oifar^  ifntibrfuta(slated<iia  tte^i^Uarit  ase  B 
ii«MiMTluchiaipipoeedia9i(s)w';  .-i-m' 

,Whhrii  A?ip^r  JdeArndalit:a«roided  the.  serirke  of  an  erill^> 
nW  bmm  ee^ncsii  n^iteiviifae  Gonsl  of  Exobeqaer  nadeaki  drdet' ' 
thabaeiirieefthiBfrBofiBpDa  his  oftsrk  ia;  Coort,  and  at  his  thpeU^  ^^ 
in^^ihoiiS(4  0r(if  lio^mniBhoiddhejnetwith  thesev  hf  fixing* 
aicpfi^ifoCfliaioiider  oai'thedoor^  slKHild  be  good  sernee^Oi 

iXT  Slii''f    iK'l -oTtv^ i  )    ■•1''  .  •  .      •    :»  ,.\'.  tu'\' 

frS  Butler  v.  Rashfield,  9  Atk.      (i)  Hind.  81. 

be  uifeW  met  upon  the  authority  «„.iii™LJIt!,.J 
efwhattheRegistrirhadMidioLora  V  i      f i»>'^*^«  ^o"* 

Ctiffrrtfir  oan  Loid  HSidwiete  bad   J^^nepU  3  Anst.  6 47.  it  Appears  to 

enlarged  rill  the  next  seal     Reg.  P'^e^  **^!*'^ 

Lib.  1790,  A.m.  (6). 
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Process  of  Contempt  t 


Sequestntion 
m^intfc  OiiiGen 
of  the  Court. 


Proceeding 
against  an 
oflicer  tif  the 
Court 


Form  of  the 
ftequeitration ; 


in  what  manner 
issued. 


Appearances 
may  l)e  put  in 
for  defendants 
havioj?  privilege 
of  Parliament 
on  return  of  pro- 
cess <f  seques- 
tration. 


In  Thomas  v.  Lord  Jersey  («),  a  bill  was  filed  against  I^vd 
Jersey,  upon  which  a  letter  missiTe,  with  a  copj.  of  th^  hjU, 
was  served  on  the  defendant,  by  leaving  it  wiid  me^o^  l|is 
female  servants  at  his  residence  in  Berkeley-square*^  1^ 
Lordship  was  then  abroad,  having  left  England  for  the,,Qo|i- 
tinent  a  few  months  preceding.  On  his  neglecting  to  affieir 
to  the  letter  missive,  a  subpoena  was  served  in  the  MiDe  wajy 
and  upon  his  non-appearance  to  that,  an  order  nm  .lor^a 
sequestration  was  issued,  when,  upon  inquiry  at  his  JxurMup** 
house^  it  appeared  that  he  was  still  on  the  Continent^..  ^ 
thereupon,  on  an  affidavit  being  made  of  these  facts,  |he,yi^ 
Chancellor  directed  that  service  of  the  sequestration  sm  ^ 
his  Lordship*s  house  should  be  good  service  ;  and  upoa,a.«i9llH 
sequent  motion  to  discharge  the  Vice-Chancellor* s  order,  the 
Lord  Chancellor,  Lord  Brougham,  refused  the  motion  (x). 

The  same  course  of  proceeding  in  suing  out  and  issuing  the 
sequestration  is  observed  where  it  is  sought  against  an  officer 
of  the  Court  as  in  the  case  of  peers,  with  the  exception 
that  the  affidavit  upon  which  the  order  nisi  is  applied  for  most 
be  confined  to  the  service  of  the  suhpoenay  there  being  no 
letter  missive  as  in  the  case  of  a  peer,  &g.      :  :  ;i 

The  form  of  the  sequestration  issued  against  peers  and  otfier 
privileged  persons  is  nearly  the  same  as  tliat  issued  in  Miss 
of  contempt  by  ordinary  persons,  with  the  exception  thi^it 
recites  die  order  nisiy  and  the  order  for  making  il  abeolnAOb 

The  manner  of  issuing  and  executing  it,  and  the-  bon- 
seqnences  arising  from  it,  are  similar  to  those  of  ordinary 
sequestrations,  as  detailed  in  the  preceding  Section w    -  • 

By  the  statute  1  Will.  4,  c.  36,  s.  12,  after  reciting  4liat 
in  many  cases  persons  having  privilege  of  i  arliament  :are 
named  as  defendants  in  suits  instituted  in  Courts  of  Equity 
against  them,  either  alone  or  jointly  with  other  persons, for  en- 
forcing against  them  demands  and  duties  cognisable  in  Comts 
of  Equity,  and  that  in  some  cases  such  defendants  having 
privilege  of  Parliament,  have  stood  out  to  the  return  of  prooess 
of  sequestration  issued  against  them  for  enforcing  appeanuiee, 
and  such  process  of  sequestration  hath  not  been  -  found  auffi- 
cient  to  enforce  such  appearance,  it  is  therefore  enacted,  that 

(u)2M.5t  K.398. 

(x)  Vide  Attorney-general  v.  Earl  of  Stamford,  2  Dick.  741. 
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fWrni  and  after  the  passing  of  the  Act,  in  case  any  defendant  Seguettetion. 
having  privilege  of  Parliament  shall  npon  a  tetum  of  prooe^ 
of  seqnestration  issned  against  him  for  not  putting  in  an 
'  appearaiii*e^  to  any  original  or  other  bill  of  corapliaint  instituted 
^inst  him  in  a  Court  of  Equity  for  enforcing  discovery  and 
ieltef,  or  discovery  alone  (as  the  case^  may  be),  neglect  to 
Appear,'  that  then  and  in  such  case  such  Court,  wpon  producing 
th^  retinn  of  such  sequestration  in  Court,  may,  on  the  mdlien 
oth^  application  of  the  plaintiff  in  such  eause,  «pp€hkt  a 
'dterk  In  Court  to  enter  an  appearantse  for  such  defendant  eo 
having  privilege  of  Parliament,  and  such  proceedings  may 
therenpKm  be  had  in  the  cause  as  if  the  party  had  actually  ap- 
peared (y). 


Sect.  X. 

0/  the  Effect  of  a  Contempt  upon  the  Proceedings  in  tM 
Cause. 

Besides  the  personal  and  pecuniary  inconvenience  to  which  party  in  con- 
a  party  subjects  himself  by  a  contempt  of  the  ordinary  process  J^^^^" "ppij. 
of  the  Court,  he  places  himself  in  this  further  predicament,  catkmtothe 
vl««,  that  of  not  being  in  a  situation  to  be  heard  in  any  appLi- 
cation  irhich  he  may  be  desirous  of  making  to  the  Court* 

•Lord  Gkief  Baron  Gilbert  lays  it  down,  that  upon  this 
head  it  ii  to  be  observed,  as  a  general  rule,  that  the  contemner, 
who  is  in  .contempt,  is  never  to  be  heard,  by  motion  or  other- 
wise^ till' he  has  cleared  his  contempt,  and  paid  the  costs  :  as, 
for  example,  if  he  comes  to  move  for  anything,  or  desires  any 
favour  of  the  Conrt>  if  the  other  side  says  or  insists  that  he 
is  in  contempt,  though  it  is  but  an  attachment  for  want  of  an 
answer,  hd-ia  not  entitled  to  be  lieard  till  he  hath  paid  the 
oosts  (however  small  they  are) ;  he  must  first  pay  them  to  the 
party  or  his  clerk  in  Court,  and  produce  a  receipt  for,  them  in 
open  Cqc^rt^  before  he  can  be  heard. ;  and  this  is  always  allowed 
as  good  cause  against  hearing  of  the  contemner  in  any  case 

For  the  process  of  taking  bills   sons  under  this  Act,    vide  pott, 
pro  ecnfem  against  privileged  per-   cbap.  ix. 
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Proceu  of  Cmtmmpl : 


CoDteouwr  pre-  whrntsoefor**  («).  UpoB  this  prineiple,  it  is  hsid  thmt  whstfe 
ap^og^the  cle&ndanto  lie  in  ooBtsmpt  for  wmnt  of  s&  answer,  and  aft  ili- 
Court.  junction  has  bean  granted  till  answer,  they  canaot,  beflM  As 


answer  is  pnt  in,  be  in  a  situation  to  vake  any  applieniiMi 
the  Court,  eitiier  to  cut  down  or  to  disscrfv^  the  itijnftctian 
And  so  in  Lard  Wennum  v.  0$baldithm{b)f  wham  n  < 
ant«  being  in  contempt  for  not  putting  in 
porsoant  to  an  order,  in  order  to  aroid  a  t 
the  Court  that  upon  his  undertaking  to  pay  in  %  week's  { 
what  should  appear  to  be  due  to  the  plaintiff,  all 
cess  of  contempt  should  be  stayed,  the  Court  dediaed  i 
any  order  upon  the  motion,  but  directed  the  a|wpeBant  to  dear 
his  contempt,  and  then  move.    And  this  determination  of  the 
Court  was  affirmed  by  the  House  of  Lords  upon  appeal. 
Cannot  move        In  lik®  manner  it  has  been  held,  that  a  mortgagee,  defhnd- 
underT^^^i        ^  *  foreclosure,  who  is  in  contempt,  ennnoC  mote 

c.  S0»  in  case  of  under  the  7  Geo.  3,  c.  20,  for  a  reference  to  the  Maalar  to 


ibreclosnre  $      taibe  an  account  of  the  principal,  interest,  &c 

 nor  have    mortgage  (c).    And  so  where  a  party  in  contempt  had  applied 

the  costs  of  an  for  and  obtained  the  costs  of  an  abandoned  motion  mtiar  Lord 
mbtion.  Bidon's  order,  the  Vice-Chancellor,  upon  motion, 

the  ordered). 

Ride  applici         It  is  be  observed,  howeyer,  that  the  rule,  that  a  ptrty  i 
cM^i^^'ihe  cleared  his  contempt,  is  confined  to  ] 

same  cause ;      ings  in  the  same  cause,  and  that  a  party  in  contempt  for  i 

obedience  to  an  order  in  one  cause  will  not  be,  thereby,  pee* 
vented  from  making  an  application  to  the  Court  in  another 
cause  relating  to  a  distinct  matter,  although  the  parties  to 
such  other  cause  may  be  the  same  {e), 
and  does  not  although  it  is  the  general  rule  of  the  Court  that  partiei 

prevent  party  must  clear  their  contempt  before  they  can  be  heard,  yet  the 
cCwge"fhe°onler  must  not  be  understood  as  preventing  their  making  ap- 
upoD  which  he  plication  to  the  Court  to  discharge  the  order,  by  their  non* 
for  ?ri^uTan^ ;  obedience  to  which  their  contempt  has  been  incurred,  on  the 

(t)  Gilh.  For.  Rom.  102.    Vide  (c)  Hurtt  f.  M'Cartnejr,  IS  Vet. 

acc.  Vowles  «.  Young,  0  Ves.  17S  660. 

(a)  M'Cullum  v.  Beale,  10  Pri.  (J)  Ellis  v.  Walmsley,  Law  J. 

130.  IS'S5. 60. 

(6)  2  l3ro.  P.  C.  276 ;  2  Eq.  Ca.  (0  Clarke  v.  Dew,  1  R.  &  AL 

Al>.  222,  p.  1.  103. 
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gioiuid  of  imgnkHty.  Xliarefartt,  whm  a  dafendM^in  Mf -  iQipimiiytuig 

affdM  'to  Ail  Court  to  discharge  him  oot  of  oaamdf,  v  ' 

ih^tf9l9Wd^  irregolantj  ia  the  ordtr>'(it  faaiefaif  haew  1 


p^adw  »a  libalemwit  of  the  «uit),  he  waa  no*  4>«ly  hettd;  ^ut  he  must  not 

ln|>.td»e>oidM^for  hia-  diso^^  waa  made,  thouflfa,  sunder  mix  up  other 
^,      '         ^  .      X  /  V      T  .  ^    matters  with  hit 

UMrcmiiBMtaiioea»  without  coati  (e).  -ui  aooh  easee^.  it  iS'to  appHcatioiL 

ha-iOhaeriF^d,  that  iamaJung  hia  ^pfdication,  the  partj  ki  eaoA' 
tenptaoghtio. confine  hia  motion  to  the^ibjectef  getting  rM 
of.thai^cder  of  which  he  complaiaay  and  that  if  he  embraeea 
othoT:  aoaUeni  in  hia  notice,  he  will  not  be^  allowed  to  ger 
into  jHich  efther  mattera  till  he  haa  ahowh  that  the  order, 
npea.  ■  whioh .  hia  contempt,  has  been .  incumd,  waa  irregwlar. 
Upon  thia  innciple,  aa  the  defendant  in  the  above  caae;4ii 
hia.ap|iliGat4oa  to  the  Coort  to  discharge  the  order  upon  which 
l^a  cpntempt  waa  incorred,  included  in  hia  notice  of  motion  fhe 
discim^  of  feveraLaubsequent  orders  upon  which  he  "^ad 
likawise.incarre4  further  contempts,  Lord  Cottenham  waa'of 
opiniilfV  |hat  bf^  ought,  ia  the  first  instance,  to  be  confined 'to 
thfitfpf^l,^  )u4inotice  of  motion  which  asked  the  discharge  of 
ljb^f|idnr»kflpoi^|i^ch  his  first  contempt  was  incurred,  and  upon 
his  failure  in  inducing  the  Court  to  discharge  that  order,  his 
Loadihip  seAised  $o  hear  the  residue  of  the  motion  (/). 

.Xti*  also  to.be  observedi  that  tlie  circumstance  of  a  part^  Party  in  con- 
being  IBi  OQntempt  will  UDt  prevent  his  being  heard  in  oppo>  tempt  may  be 
sition  ta  .aaj.  special  application  which  the  other  side  maj  sUbntoJ^ 
mafce«,uppn  i^tice  duly. served  upon  him.  And  where  a  plain*  cial  application 
tiff  had  ol^^ajUied,  from  the  VicerChancellor,  an  order  againat  a  ^^^^  btm. 
defendant  who  was  in  contempt  for  payment  of  a  sum  of  money   i^^y  n^^yQ 

into.  Courts  tth^.  Lord  Chancellor  allowed  him  to  more  tadis-  to  discharge  an 

•  order  bv  wav 

charge  thf^  prder,  on  tlve  ^und  that  it  was  a  rehearing  of  tibe .  appeal. 

orif^nal  applicatiion  (y^. 

We  haxe  seen  befi>re.(^),.  on  the  authoritj  of  Lord  Ohief ;  whether  party 

Baron  Oijl^ff,.Jia^iuid^jf.,tlw,  old  pro^         the.Couxit^  a  den  jj*^^^"^™?^  ^^'^ 

fendant,  in  contempt  to  an  ordinary  attachment,  could  plead  to 

(«)  Wilson  V.  Metcalfe,  MSS.         (f>Paifcert'.  Dawsbb,  Ijrar.  Joum, 

(/)  Ibid.  (/r)  Ante,  p.  608,  609. 

VOL.  I.  U  U 
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Procen  of  Contewtpt  i 


UpcNiOtfend- 
lot*!  right  to 
Demur. 


Set  at  mt  with 
irgirdto  de- 
Burrar  hy  new 
order; 


under  which 
defendant  is  al- 
lowed 12  days 
only  to  donnr. 


Demurrer  and 
answer  cannot 
be  filed  1^ 
party  in  con- 
tempt 


the  bill,  or  obtain  a  dedimns  potesiaiem  to  take  hia  anawar  ia 
the  country;  but  that  after  a  contempt  proaeented  to  annt- 
iacktnent  with  proclamations  retumedy  no  commianoii  to  anawar 
could  be  granted,  nor  anj  plea  admitted,  but  upon  aaotioB  !■ 
Court,  and  affidavit  made  of  the  party's  inability  to  tra.Tal«  ar 
other  good  matter  to  satiafy  the  Court  respecting  the  daisy  (A): 
And  from  what  haa  been  before  stated,  it  appewa  to  faava 
been  Lord  Chief  Baron  Gilbert's  opnion  that  the  practiee 
of  the  Court  was  to  admit  a  demurrer,  as  well  aa  a  plea  or 
commission,  notwithstanding  an  ordinary  attachment  had  beaa 
issued  ;  but  in  Mellor  v.  Hall  (t)  the  late  Vioe-Chancettar, 
Sir  J.  Leach,  decided  that  a  demurrer  ought  not  to  be  re- 
ceived after  the  first  attachment,  and  ordered  one  whidi 
had  been  filed,  upon  tender  of  the  costs  of  the  contempt, 
to  be  taken  o£f  the  file.  All  doubt,  however,  upon  tfak 
subject,  with  reganl  to  demurrers,  has  been  set  at  reat  by 
Lord  Brougham's  orders,  by  which  it  is  provided  that  in  ereiy 
cause  where  an  original  or  supplemental  bill,  or  bill  of  re- 
vivor shall  be  filed,  a  defendant  shall,  after  appearance,  he 
allowed  twelve  days  only  to  demur  alone  to  any  such  bill  (k). 

By  this  order  the  period,  after  wliich  a  demurrer  to  the  whole 
bill  can  be  filed,  is  made  to  depend  upon  the  number  of  days 
which  have  elapsed  after  the  appearance  has  been  entered, 
and  not  upon  the  question  whether  the  party  be  in  con- 
tempt or  not;  there  is  still,  however,  a  portion  of  the  old  prac^ 
tice  connected  with  this  subject,  which  does  not  appear  to  be 
affected  by  the  above  order,  viz.  the  right  of  a  defendant 
against  whom  an  attachment  has  been  issued  for  want  of  aa 
answer  to  put  in  a  demurrer  to  part  of  the  bill,  and  answer  or 
plead  as  to  the  rest.  This,  Lord  Eldon,  after  much  conaideia- 
tion,  decided  he  could  not  do  (/).  His  Lordship  alao  decided, 
that,  in  such  a  case,  the  proper  course  to  be  pursued  ia  to  moiva 
that  the  demurrer  and  answer  should  be  taken  off  the  file, 
and  not  to  move  that  the  demurrer  may  be  overruled  (m). 


(h)  For.  Rom.  71;  Beame'aOid.  (/)  Curaon  o.  De  It  Zoadi,  1 

178.  Swanst.  186. 

(t)2S&S.SSl.  (m)  Ibid.  193.    In  TavWr  v. 

{k)  Old.  SI  Dec.  1831.  Milner,  10  Ves.  444,  his  Lonhhip 
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It  LB  to  be  noticed  that  as  a  party  is  not  considered  as  upeo  Defend- 
actually  in  contempt  till  the  attachment  is  sealed,  a  demurrer  p"^^'*^  ^ 

coupled  with  an  answer,  may  be  filed  at  any  time  before  that  ^  ly  '  ^ 

process  has  taken  place.  This  was  the  rule  of  the  Court  with 
regard  to  demurrers  before  the  alteration  of  practice  effected 
by  the  order  above  referred  to  (»)• 

With  respect  to  the  right  of  a  defendant  in  contempt  to  Pita  bt 
put  in  a  plea,  or  to  obtain  a  commission  to  put  in  his  answer,  ^^^^1^^ 
00  alteration  has  been  made  in  the  practice,  as  stated  by  Lord  attachment. 
Chief  Baron  Gilbert,  and  before  referred  to,  so  that  a  defendant, 
who  is  only  in  contempt  to  the  first  attachment,  may  still  file 
a  plea,  or  obtain  a  common  dedimiis^  without  previous  appli- 
cation to  the  Court ;  but  after  an  attachment  with  procla-  Scetu,  after 
mations  returned,  he  must  apply  to  the  Court  to  show  that  Ji^*^pJJ|^i^ 
his  plea  is  proper,  and  exhibit  a  proper  excuse  for  his  de-  mations  re- 
lay (o).    And  in  Newton  v.  Dent  (p)  Lord  Hardwicke  or*  > 
dered  a  plea  of  a  former  suit  depending  which  had  had  been 
put  in  by  a  defendant,  against  whom  an  attachment  with  pro- 
clamations had  been  issued  and  returned,  to  be  discharged  for 
irr^^arity. 

It  is  to  be  observed,  however,  that  if,  after  being  in  contempt  but  if  order  for 
to  an  attachment  with  proclamations  returned,  the  defendant  ^(^jSantm***' 
succeeds  in  obtaining  an  order  for  time  to  answer,  or  a  commis-  put  in  a  plea 
sion  to  take  his  answer,  he  may,  under  such  order,  put  in  a 
p)ea  upon  oath,  although  the  order  for  time  or  the  commission 
do  not  express  that  he  is  to  answer  or  plead ;  a  plea  upon  oath, 
being  considered  as  equivalent  to  an  answer  (q),    A  plea  not  &ctis,  a  plea 
upon  oath,  however,  such  as  a  plqa  of  outlawry,  cannot  be  put 
in  under  such  an  order  (r). 

appears  to  have  decided  that  a  de-      (n)  E.  I.  Comp.  v.  Henchman,  S 

muner  being  coupled  with  an  answer  Bro.  C.  C.  878 ;  Sowerby  v.  Warder, 

could  not  be  Uiken  off  the  file  or  oveP>   2  Cox.  2268. 

ruled,  but  should  be  expunged  ;  but      (o)  Gilb.  Form.  Rom.  71. 

the  practice  of  the  Court  appem  to      (  p  )  1  Dick.  2S4.   VHe  efiom 

have  undergone  an  alteration  in  this   Lloyd  v.  Gunter,  1  Vera.  275* 

(0  "^^^      Hartley.  1  Bro. 
IJS^id^  ^  pi^uU^n^o?  D^^^^  ^  •  2  5  Anon.  2  P. 

might 'be  defeated,  so  that  thi^Court  •      Minkuiu  i;.  Udney, 


16Ve8.  365. 

with  which  the  first  answer  is  sworn.  (r)  Philips  v.  Gibbons,  I V  &  B. 
VidM  Edwaids  o.  M'Leay,  2  V.  &  B.  184. 


has  no  security  as  to  the  propriety 

with  -*^'  "  " "  

Vids 
266. 
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Process  of  Contempt : 


Sect.  XL 

In  what  manner  Contempts  in  Process  may  be  cleared,  waived 
or  discharged. 


Contempts  may      An  ordinary  contempt  in  process,  as  it  is  a  matter 

between  the  parties,  may  be  cleared  by  the  contemnor  doiag 
by  perfonning    the  act,  by  the  non-performance  of  which  the  contempt 
paying theawt^^  incurred,  and  paying  to  the  other  party  the  costs  he  has 

sioned  by  his  contumacy. 
Where  process       Where  process  has  been  issued  a^inst  a  defendant  in 
e»ecute(L*^°     tempt  for  want  of  appearance  or  answer,  but  has  not 

executed,  the  defendant  should  enter  his  appearance  or  pal 
in  his  answer,  and  pay  or  tender  to  the  plaintiff's  cleik  in 
Court  the  costs  of  the  contempt,  if  the  amount  of  such  costs 
can  be  liquidated,  as  in  the  case  of  an  attachment,  an  atCai^- 
Tcnder  of  costs,  ment  with  proclamations  and  commission  of  rebellion.    If  the 
not^MceruinS.  ^^^^^^^^  ®^       ^^^^^  cannot  be  ascertained,  as  in  cases  where 
the  defendant  has  been  broug^ht  up  by  the  messen^r,  haheat 
corpus,  or  serjeant-at-arms,  or  upon  a  sequestration,  he  should 
tender  such  a  sum  as  will  cover  their  probable  amount  (r). 
Ifcosuac-  plaintifiTs  clerk  in  Court  accepts  the  costs  so  ten- 

cepted,  no  order  dered,  it  will  be  at  the  plaintiffs  own  risk,  if  he  afterwards 
nccesssrv 

Secut  if  not     P"*®       process  into  execution.    If  the  plainti^Ts  clerk  in 
accepted.         Court  refuses  to  accept  the  costs  when  tendered,  it  is  neces- 
sary, in  order  that  the  defendant  may  be  discharged  from  his 
contempt,  that  he  should  obtain  an  order  for  that  porpose, 
otherwise  the  contempt  will  continue.    An  order  of  this  na- 
ture is  made  as  of  course  upon  the  Six  Clerks'  certificate  of 
the  defendant's  appearance  or  answer,  and  of  the  payment  cr 
tender  of  the  plaintiff's  costs  of  the  contempt 
has  hMnMc"       Where  the  process  has  been  carried  into  effect,  and  the  de- 
cuted.  fendant  is  in  actual  custody,  he  cannot  be  discharged  without 

an  order,  to  be  obtained  in  a  similar  manner  either  upon  mo- 
tion or  petition. 


(r)  Broughton  v.  Martyn,  4  Dro.  121 ;  Gray  v.  Campbell.  1  R.  &  M. 
C.  C.  296.  323  \  Edmonson  v,  HeytOQ,  S  Yoaag. 

(i)  Green  v.  Thomson,  1  S.  &  S.    &  C.  3. 


How  Contempts  in  Process  may  be  cleared^  ^c.  661 

It  is  to  be  observed,  that  where  process  of  contempt  has  of  clearing 

been  issued  against  a  defendant  for  want  of  an  answer,  he  is  Contempt. 

entitled  to  be  discharged  from  his  contempt  immediately  upon  pgfgnjant  ma 

his  putting  in  an  answer,  and  paying  or  tendering  the  costs  be  discharged 

of  his  contempt  (0;  and  the  Court  will  not  detain  him  hi  ^^^6?"*"^  *° 

custody  till  the  sufficiency  of  his  answer  has  been  decided 

apon  (ti),  unless  he  has  already  put  in  three  answers  which 

have  been  reported  insufficient.    And  even  where  an  answer  —  and  cannot 

bad  actually  been  referred  for  insufficiency,  the  Court,  upon  ^pfrt^ij^  iu 

tender  of  the  costs ,  made  an  order  for  the  defendant's  dis-  sufficieocj. 

charge,  pending  the  reference  (x).    An  order  of  this  nature 

may  be  obtained  by  motion,  ex  parte^  upon  production  of  the 

Six  Clerks'  certificate  of  answer  filed,  and  of  the  tender  of 

costs.  If,  however,  the  plaintiff  takes  exceptions  to  the  answer,  If  answer  insuf- 

and  the  answer  is  reported  insufficient,  he  will  be  entitled  to  fici«"t  process 

/  ,       .  .  ^         V        ,      .  mayberesumed, 

resume  the  process  of  contempt  where  it  left  off  (^) ;  and  so  he 

wiU  where  the  defendant  submits  to  answer  the  exceptions  (g). 

According  to  the  old  practice,  however,  this  could  not  be  done  and  acceptance 
where  the  plaintiff^  or  his  solicitor  had  accepted  the  costs  of  pi^^^^g  qq 
the  contempt,  as  such  acceptance  was  considered  as  a  waiver  waiver, 
of  the  contempt  on  the  part  of  the  plaintiff,  and  he  could  not 
afterwards  take  up  the  process,  but  was  obliged  to  begin  de 
novo  (a).    But  as  this  course  appeared,  to  the  commissioners 
for  inqoiring  into  the  practice  of  the  Court,  to  be  directly  at 
variance  with  an  order,  made  in  the  time  of  Lord  Notting- 
ham (6),  (by  which  it  was  ordered  that  in  cases  of  this  de- 

(t)  Under  the  old  practice  the  (!e-  (u)  Dupont  v.  Ward,  1  Dick.  1S3 ; 

fendant  mi^t  be  discharged  after  Child  v.  Brabson,  I  Ves.  110. 

three  insufficient  answers,  upon  put-  (i)  Boehm  v.  DeTastet,  1  Ves.& 

tin^  ilia  fourth  answer.   Bailey  v.  B.  824;  Gray  v.  Campbell,  1  R.  & 

Bailey.  11  Ves.  161 ;  Farquharson  M.  623. 

V,  Balfour,  1  S.  &  S.  72;  1  Turn.  (y)  Xnon  2  P.  Wms.481  ;  ibid. 

k  R.  IM.   Hot  upon  the  fourth  an-  Wallop  «.  Brown,  4  Bro.  C.  C.  212 ; 

swer  being  reportecl  insufficient,  inter-  Bromfield  v.  Chichester,  1  Dick, 

rogatories  might  be  exhibited  for  his  379  ;  Bailey  v.  Bailey,  11  Ves.  161 ; 

examination  before  a  Master,  and  the  Boehm  v.  De  Tastet,  1  V.  &  B.  324 ; 

defandant  was  ordered  to  stand  com-  Coulson  v,  Graham,  1  V.  &  B.  881 » 

roitted  till  he  had  answered  the  inter-  (s)  Waters  v.  Taylor,  16  Ves.  417. 

rogatories;  but  now  he  can  only  be  (a)  Haistwell  o. Grainger,  1  £q. 

discharged  from  custody  upon  the  Ca.  ab.  361 ;  Anon.2  P.  Wm8.481 ; 

third  answer;  if  that  answer  is  re-  Hill  v.  Turner,  2  Ves.  &  B.  372. 

ported  insufficient  he  must  be  eza-  (6)  A.D.  1746;  Beames'  Order, 

mined  upon  interrogatories,  and  com-  249. 
mitted  till  be  has  answered  them. 
Ord.  1828;  Old.  10. 
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Proctis  of  Contempt : 


CoaiampL 

V 


Steui,  where  a 
defendant  has 
been  discharged 
upon  promise 
to  put  in  a  full 
answer. 


scrip tion,  where  frivolous  or  insufficient  answers  were  pat  in, 
and  any  foniicr  process  of  contempt  should  have  issued  against 
the  defendant  for  want  of  appearing  or  answering,  th^  plaintiff 
might  resort  to  such  process  of  contempt,  and  proceed  there- 
upon, notwithstanding  the  costs  of  such  former  process  were 
paid  on  the  coming  in  of  such  insufficient  or  frivolous  answer, 
&c.)(c),  and  as  it  was  held  by  the  commissioners,  that  as  it 
must  occasion  delay  to  an  innocent  party,  to  compel  him 
to  begin  the  process  de  novo,  and  that  the  circumstance  of  hk 
accepting  tliose  costs,  which  the  rule  of  the  Court  gave  him, 
was  anything  but  a  satisfactory  reason  why  he  should  be 
actually  punished  by  being  put  to  the  inconvenience  of  com- 
mencing his  process  again,  it  seemed  expedient  to  them  to 
recommend  the  revival  of  tlio  order  of  1676,  so  that  the 
plaintiff  might  resume  the  process  where  he  left  off,  in  cases 
where  ho  should  have  occasion  again  to  resort  to  it  in  con-* 
sequence  of  the  answer  proving  insufficient  (d)^  A  propo- 
sition to  this  effect  was  accordingly  introduced  into  their  re- 
port (e),  in  pursuance  of  which  the  24th  of  Lord  Lyndhurst's 
orders  was  framed,  by  which  it  was  provided  that  where 
a  defendant  in  contempt,  for  want  of  answer,  obtains  upon 
filing  his  answer  the  common  order  to  be  discharged  as  to 
his  contempt,  on  payment  or  tender  of  the  costs  thereof,  or 
the  plamtiff  accepts  the  costs  without  order,  he  shall  not 
by  such  acceptance  be  compelled,  in  the  event  of  the  an- 
swer being  insufficient,  to  rccouunencc  the  process  of  con- 
tempt agtiinst  the  defendant,  but  shall  bo  at  liberty  to  take 
up  the  process  at  the  point  to  which  he  had  before  pro- 
ceeded'* (/). 

If  a  defendant  is  in  custody,  and  the  plaintiff  permits  him 
to  be  discharged  on  payment  of  the  costs  of  the  contempt, 
upon  his  promising  to  put  in  an  answer,  and  no  answer  is  put 
in,  the  plaintiff  must  proceed  by  a  new  attachment,  to  sanction 
which  a  previous  order  appears  to  be  necessary  {g ). 


(f)  Tliis  order  was  iu  conforroilv  (d)  Chan.  Ilep.  Expl.  paper  80. 

tviih  a  previous  decision  of  liis  Lord-  (e)  Ibid.  prop.  30. 

ship  while  Lord  Keci)er.    Anon,  1  (/)  IK.  &M.773. 

Ch.  Ca.  238,  vide  etinm,  Curs.  Can.  (g)  Auon.  1  Turn,  &  V.  117. 
226  i  2  Kelynge,  5  n. 
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But  although  a  plaintiff  does  not  now,  bj  accepting  the     Waiver  of 
costs,  from  a  defendant  upon  his  putting  in  an  answer,  forfeit     Coat— ptw 
his  right  to  recommence  the  process  of  contempt  at  the  point  Waim  of 
where  it  left  off ;  yet  if,  after  answer  put  in,  he  accepts  the  contempt, 
answer,  or  takes  a  step  in  the  cause,  he  waives  the  con-  After  inanffi* 
tempt,  and  cannot  renew  the  process  or  take  any  other  advan-  snawer. 
tage  of  it.   Thus,  if  a  plaintiff  moves  upon  an  admission  In  the  By  aooepting 
answer  he  waives  the  contempt  (A);  and  so  where  a  messenger  aniwer 
had  been  ordered  upon  a  cepi  corptis,  and  in  the  meantime  the 
defendant  filed  his  answer,  which  the  plaintiff  accepted,  and 
then  applied  for  his  costs  by  motion,  it  was  held  that  the  ac- 
ceptance of  the  answer  precluded  him  from  his  right  to  costs  (t). 
And  so  where  a  defendant  who  was  in  contempt  put  in  an  answer  or  by  taUog 
without  paying  or  tendering  the  costs,  and  the  plaintiff  replied         *°  ^ 
to  the  answer,  but  did  not  proceed  with  the  cause  for  three 
terms,  whereupon  the  defendant  moved  to  dismiss  the  bQl 
for  want  of  prosecution;  upon  the  plaintiff's  objecting  that  the 
defendant  could  not  make  the  motion,  in  consequence  of  his 
being  still  in  contempt,  liord  Eldon  held  that  the  contempt 
was  gone,  and  that  the  defendant  was  in  a  situation  to  make 
the  motion  (J). 

In  that  case  another  question  was  raised  whether  the  plain-  Acceptanoe  of 
tiff,  by  accepting  the  answer,  had  lost  his  right  to  the  costs 
of  the  contempt;  but  Lord  Eldon,  on  the  authority  of  the  Re-  of  right  to 
gister,  held  that  by  accepting  the  answer  the  plaintiff  had 
not  given  up  his  right  to  the  costs,  as  costs  in  the  cause ^  but 
had  only  waived  liis  right  to  enforce  them  by  means  of  the 
process  of  contempt  (k).  It  is  to  be  observed  that  it  is  only  as 
costs  in  the  cause  that  such  costs  can  afterwards  be  enforced,  but  they  can 
and  that  where  a  defendant  in  contempt  for  want  of  an  answer  ^^coaulnihr* 
had  put  in  three  insufficient  answers,  and  pending  a  reference  caiue. 
of  the  fourth,  put  in  a  fifth  answer,  which  was  accepted  by 
the  plaintiff,  upon  which  a  motion  was  made  that  the  de- 
fendant might  pay  the  costs  of  the  contempt,  and  of  the  four 


(h)  Hoakins  v.  Lloyd,  1  S.  &  S.      (j)  Anon.  15  j  Ves.  174. 
803.  Ik)  Vide  ttiam,  Smith  v.  Blofield, 

(0  Smith  V.  Blofield,  3  V.  &  B.  S  V.  &  B.  100. 
100. 
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Process  of  Contempt : 


Waiver  of 
Contempt. 

 • 

What  ii  con- 
sidered M  ac- 
ceptance of  an 
answert 


Amending  bill 
a  waiver  of 
contempt. 


Secui,  under  1 
W.  4.  c.  86. 
Kule  10. 


—  or  after 
exceptions  al- 
lowed. 


Filing  a  croii 
bill  no  waiver 
of  contempt. 


insufficient  answers,  Sir  Thomas  Plumer,  V.C,  held  that  h« 
could  not  accede  to  the  motion  (/). 

With  respect  to  what  may  be  considered  as  such  an  accept- 
ance of  an  answer  as  will  waiye  a  contempt,  it  appear*  that  if 
the  plaintiff  takes  an  office  copy  of  the  answer  he  will  be  held 
to  have  accepted  the  answer  (m),  unless  it  be  an  aiiBwer  cou- 
pled with  a  demurrer,  in  which  case  the  act  of  the  plaintiff  in 
taking  an  office  copy  will  not  be  a  waiver  of  the  ohjection,  is 
it  is  the  only  mode  in  which  he  can  ascertain  whether 
writing  is  an  answer  or  not  (w). 

The  above  cases  proceed  upon  the  general  principle  that  the 
taking  of  any  step  in  a  cause  against  a  party  in  contempt  is 
a  waiver  of  that  contempt  by  the  party  taking  such  step.  For 
this  purpose  it  has  also,  as  we  have  seen,  been  held  that  reply- 
ing to  an  answer  is  a  waiver  of  a  contempt,  and  so  is  the  act  of 
amending  the  bill  (except  in  cases  where  the  defendant  Is  in 
tual  custody,  in  which  cases,  as  has  been  stated,  amendmeati 
may  be  made  under  the  I  W.  4,  c.  36,  s.  15,  rule  10  (p); 
or  where  the  amendment  is  made,  after  exceptions  allowed, 
under  an  order  for  that  purpose  requiring  the  defendant  to 
answer  the  amendment  and  exceptions  at  the  same  time)  (9). 

An  order  to  discharge  a  defendant  in  custody  for  a  con- 
tempt, upon  the  plaintiff's  amending  his  bill,  where  the  amend- 
ment is  not  made  under  the  I  W.  4,  c.  36,  may  be  obtained 
ex  parte,  and  without  payment  of  costs  {r). 

It  is  to  be  observed  that  the  step  taken  must,  in  order  to  bare 
the  effect  of  a  waiver  of  the  contempt,  be  in  the  cause  itself 
in  which  the  contempt  has  been  incurred ;  therefore,  where  ft 
plaintiff  was  in  contempt  for  non-payment  of  some  costs,  tfce 
filing  of  a  cross  bill  by  the  defendant  was  held  not  to  be  a  wainr 


(0  Const.  V.  Ebers,  1  Mad.  531. 
In  the  marginal  note  of  this  case  it 
is  said  that  it  seems  the  plaintiff  loses 
his  costs.  This  must  be  incorrect,  as 
the  result  of  the  case  is  merely  that 
he  cannot  enforce  the  costs  in  ques- 
tion before  the  hearing,  when  they 
must  be  considered  as  costs  in  the 
cause.  It  is  stated,  however,  in  a 
recent  publication  upon  the  practice 
of  the  Court,  that  according  to  the 
settled  practice  in  the  taxation  of 
costs  the  costs  of  the  contempt,  even 


where  there  is  a  decree  for  the  phia> 
tiff  with  costs,  will  not  be  mmtA 
him  as  costs  in  the  canae.  FUt 
I  Smith,  131. 

(mj  Sidgier  v.  Tyte,  11  Ves.  JW ; 
Landars  v.  Allen,  6  Sim.  610  • 

(n)  Curzon  v.  De  ia  Zooch,  I 
Swanst.  185. 

(p)  Ant€,  523. 

(q)  Ante,  628. 

(r)  Gray  0.  CampbeU,  1  R.&3C 
328;  Ball  t^.  £tches.  ibid.  321. 
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of  th6  contempt  by  the  defendant,  so  as  to  permit  the  plaintiff  f^'j^^^jf' 
to  make  a  motion  in  his  own  cause  (5).  ^  ■/ 


Where  any  of  the  processes  of  contempt  beforb  referred  to  ^J^^^g^dfoJ" 
have  been  irregalarly  issued,  the  defendant  should,  by  motion  irregularity, 
or  petition,  apply  to  the  Court  to  set  them  aside  or  discharge  by  motion  or 
them  with  costs  ;  and  we  have  seen  that  the  circumstance  of 
his  being  in  contempt  will  not  preclude  his  making  such  an 
application 

An  application  of  this  nature^  should  be  supported  by  affi-  Supported  by 
dants  of  the  circumstances  (to  which  the  plaintiff  may,  if  he  * 
pleaae8>  file  affidavits  in  answer)  and  the  Court  will  frequently 
decide  the  matter  upon  hearing  the  application  and  affidavits  (u). 
The  regular  course,  however,  where  the  Court  entertains  a 
doubt  upon  the  subject,  is  to  direct  a  reference  to  the  Master  Reference  to  the 
to  inquire  into  the  regularity  of  the  proceeding  (r),  in  order  Master, 
that  the  question  may  be  formally  debated  upon  exceptions  to 
the  Master's  report,  which,  it  appears,  may  be  taken  for  the 
purpose  of  obtaining  the  opinion  of  the  Court  upon  the  pro- 
priety of  the  Master's  decision  (w). 

It  seems  that  where  a  party  is  in  actual  custody,  and  a  Where  de4««d- 
reference  of  this  nature  is  directed,  the  Court  has,  upon  his  actual 
presenting  a  petition  to  that  effect,  permitted  him  in  the  mean- 
time to  be  discharged,  upon  his  giving  security  to  appear  and 
abide  the  order  of  the  Court  (x). 

It  is  to  be  observed  that  the  Court  will  not  permit  the  regu-  Injunction  to 
larity  of  its  process  to  be  decided  upon  by  any  other  tribunal  (y),  •ctMu 
and  therefore  in  Frowd  v.  Lawrence  (z) ,  where  a  defendant  who  contempu  ir- 
had  been  taken  into  custody  upon  an  attachment  which  was  regularly  issued, 
irregularly  bsued,  obtained  an  order  to  discharge  the  attach- 
ment with  costs,  and  afterwards  commenced  an  action,  against 
the  plaintiff  and  the  sheriff,  for  false  imprisonment,  and 
another  action  against  the  plaintiff  for  maliciously  suing  out 
the  attachment,  Lord  Eldon,  upon  the  authority  of  BMey 

(1)  Gompertz  v.  Best,  1  Young  &  (v)  James  v.  Philips.  S  P.  Wms. 

C.  G19.  657;  Curton  v.  De  la  Zoach,  1 

(0  Ante,  G56.  Swanst.  185. 

(tt)  In  such  cases  the  Court  fre-  (w)  Broomhead  v.  Smith,  8  Ves. 

quently  applies  to  the  Registrar,  or  357. 

to  the  Six  Clerks,  or  clerks  in  Court  («)  Ibid, 

for  their  opinion  upon  the  point,  {y)  Holt  v.  Holt,  2  P.  Wms.  657. 

acts  upon  their  opinion.  (z)  1  J.  &  W.  G55. 


Process  of  Comiew^pi : 


Motion  to  dii« 
rhnrge  process 
for  irregularity 
tiiUBt  1m3  made 
More  com* 
pliance. 


T.  Devereux  (a),  and  Ifajr  t.  Hook  {b),  made  aa  order  iar  at 

injunction  to  restrain  the  defendant  from  proceeding  with  hk 
actions  at  law  ;  his  Lordshipy  howerer,  held  that  by  each  aa 
iDjimctkm  the  Coart  doea  not  intend  that  Che  peiwins  ean- 
oerned  in  isaning  the  attachment,  are  not  to  nwke  the  paitj 
satisfaction  ;  but  only  that  it  should  not  be  done  by  an  aclMi 
at  lawy  because  "  it  is  impossible,  from  the  nature  of  the  Hunfi 
that  they  can  try  the  regularity  of  an  attachment  in  a  coart  of 
law his  Lordship  therefore  ordered  that  the  injunction  ahodU 
be  without  prejudice  to  any  application  that  Che  defendaat 
might  be  advised  to  make  for  compensation  or  the  coeta  of 
law.  The  same  principle  was  afterwards  acted  npon  by  had 
Lyndhuret,  ex  parte  Clarke  (c). 

It  is  to  be  remarked  that  in  Holt  r.  Holt{d)f  (where  the  Ine- 
gularity  in  the  process  had  been  occasioned  by  one  of  the  Re- 
gistrars of  the  Court  not  entering  the  attachment,  although  ht 
or  his  agent  had  received  the  usual  fee  for  so  doing,)  the  Govt 
ordered  the  Master  to  tax  the  defendant  s  costs  out  of  pocket, 
and  directed  that  they  should  be  paid  by  the  plaintiff,  who  wai 
reported  to  have  been  guilty  of  the  irregularity,  but  that  (hej 
sliould  be  paid  over  to  the  plaintiff  by  the  Registrar ;  after  this 
the  Registrar  died,  and  the  costs  having  been  taxed  at  58  /.  tba 
matter  came  on  again  upon  petition,  when  the  admiustratriz  ef 
the  Registrar  offered  to  pay  the  amount  out  of  his  assets,  tin 
Court  being  of  opinion  that  as  tho  Registrar  had  received  his  fee, 
his  omitting  to  enter  the  attachment  was  a  breach  of  contract 
and  not  a  more  personal  neglect ;  but  as  the  Court  would  not 
allow  such  a  matter  to  be  examined  by  any  other  Court  in  an 
action,  it  made  an  order,  in  a  summary  way,  for  payment,  by 
the  administratrix,  out  of  the  Registrar  s  assets,  and  there  be- 
ing no  one  in  Court  to  admit  assets  for  her,  it  was  ordered 
that  she  should  be  examined  as  to  assets. 

If  a  party  wishes  to  discharge  a  process  for  irregularity,  bt 
must  make  his  application  before  he  complies  with  it,  other- 
wise ho  will  be  considered  as  waiving  the  irregularity  (e), 
thus  where  a  defendant  has  been  taken  upon  proceas  of 

(fl)  1  Vera.  2(i9.  (e)  Anon.  3  Ail.  567 ;  Fkvd  r. 
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contempt  for  non-appearance,  he  muat  not  enter  his  appear-  ^DuchtiiijBol', 
anee  in  the  ordinary  way,  otherwise  his  appearance  will  cure  " 
the  defect. 

But  although  a  defendant,  against  whom  an  attachment  But  where  it  is 
has  been  issued  for  a  contempt  by  not  appearing,  must  not,  if  J^'an^IJ^^Jh?" 
he  means  to  object  to  the  service  of  the  suhpctna,  put  in  his  defendant  muit 
appearance  in  the  usual  way,  he  must  nevertheless  submit  anwfwUh^t^^ 
himself  to  the  jurisdiction  of  the  Court  in  such  a  manner  that,  Registrar, 
if  his  objection  is  held  invalid,  the  plaintiff  shall  not  be  de- 
pimd  of  the  benefit  of  bis  process ;  the  Court  therefore  re- 
quires that  before  moving  to  discharge  the  attachment,  he 
shoold  enter  his  appearance  with  the  Register,  the  effect  of 
which  is  to  enable  the  plaintiff,  in  case  the  Court  should  de^ 
cide  that  the  process  has  been  regularly  issued,  to  send  the 
serjeant-at-arms  at  once  against  him  without  any  intervening 
proceeding  (/). 

It  is  to  be  observed  that  a  subsequent  appearance  by  a  party,  Apjpearaoce 
cannot  be  construed  to  have  relation  back,  so  as  to  bring  him  J^fecHn 
into  contempt  for  disobeying  a  writ  or  other  process  issued  before  or  former 
his  waiver  of  the  informality  had  made  the  process  valid  against  P'^^^* 
him,  and  therefore  where  an  attachment  was  bsued  against  a 
defendant  for  non-appearance  to  a  subpcena  which  had  been 
issued  against  him,  and  in  which  he  was  described  in  a  wrong 
name,  it  was  held  by  the  Court  of  Exchequer  that  his  ap- 
pearance for  the  purpose  of  discharging  the  attachment  would 
not  relate  back  so  as  to  cure  the  defect  in  the  subpcena,  and 
bring  him  into  contempt  for  not  appearing  in  time  (g). 

It  should  be  noticed  also  that  the  principle  of  waiver  applies  Compliance 
only  to  an  irregular  and  not  to  an  erroneous  order,  and  therefore  Jhe  o^^ectLn^* 
where  an  order  had  been  made  that  service  of  a  subpcena  upon  to  an  irregular 
the  attorney  should  be  good  service,  and  the  subpoena  was 
accordingly  served,   upon  which  the  attorney  entered  an 
appearance ;  but  it  was  found,  afterwards,  that  the  affidavit  upon  Secut  to  an 
which  the  order  for  substituted  service  had  been  made  was  01^!**"* 
insufficient,  whereupon  the  defendant  moved  to  set  aside  that 
order  and  all  the  subsequent  proceedings,  the  Vice-Chancellor, 
Sir  J.  Leach,  made  the  order,  on  the  g^und  that  tl\p  original 


(/)  Kui«paie,chap,X, 


(g)  Robinson  v.  Ndkii,  1  AnsU  76. 
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Diicbam  of,    order  was  erroneous  and  not  irregular,  and  that  being  er- 
for  Irryilarity'  ^neous  the  defect  was  not  cured  by  the  subsequent  appea^ 
ance  of  the  party  to  the  subpcena  (A). 


Sect.  XIL 

Rules  to  he  observed  under  the  1  Will,  4,  c.  36,  with  r^atd 
to  Prisoners  in  Custody. 

Alteiations  in       As  many  important  alterations  have  been  introduced  into 
S'T^aS**^  *  ^*  the  practice  with  regard  to  prisoners  in  actual  custody  for 
contempts  in  not  obeying  the  process  of  the  Court  by  the  stat- 
1  W.  4,  c.  36,  commonly  called  Sir  Edward  Sngden's  Act, 
it  is  conceived  that  a  succinct  statement  of  the  provisionB  of 
that  Act,  as  far  as  they  relate  to  prisoners,  will  not  be  inappro- 
priate in  this  place* 
Warden  of  the       The  first  section  of  the  Act  which  is  applicable  to  this  snb- 
re^tCT  oV^r-  ^®       second,  by  which  it  is  enacted  that  the  Waiden  of 

sons  committed  the  Fleet  prison  shall  keep  a  register  of  the  names  of  all  per^ 
for  contempt.  committed  by  Courts  of  Equity  for  contempts,  stating 

the  days  and  grounds  of  their  several  commitments,  and  the 
dates  of  the  respective  discharges,  and  shall  on  the  twentieth 
And  to  make      days  of  the  months  of  January,  April,  July  and  October  in 
quarterly  re       each  year,  make  a  report  to  the  Lord  Chancellor  of  the  names 
and  descriptions  of  such  prisoncra  in  his  custody  on  each  of 
such  days  respectively,  with  the  causes  and  dates  of  their 
respective  commitments. 
Rules  as  to  The  next  nine  sections  of  the  Act  re-enact  (with  some  slight 

^wners incus-  modifications)  the  clauses  5  Geo.  2,  c.  25,  as  to  taking  bills 
pro  confesso  against  defendants  who  abscond,  &c.  which  the 
first  section  had  repealed,  and  the  twelfth,  thirteenth  and  four- 
teenth sections  re-enact  the  substance  of  the  45  Geo.  3,  c.  124, 
which  authorized  the  putting  in  appearances  for  defendants 
having  privilege  of  Parliament,  and  made  provision  for  taking 


(/i)  Uvi  V,  Ward,  1  S.  &  S.  834. 


Rules  as  to  Prisoners. 


669 


the  bill  pro  confesso  against  them.  Then  follows  the  fifteenth  Within  whtt 
section,  which  provides  certain  rules  and  regulations  for  the  blTSroogit"^^^^ 

purpose  of  remedying  the  practice  of  Courts  of  Equity,  jui  *  v  ' 

regard  to  process  of  contempt  and  the  taking  bills  pro 
confesso,  and  which  it  is  directed  are  to  become  orders  and 
regulations  of  the  Court  of  Chancery,  and  to  be  observed  and 
enforced  in  and  by  the  said  Court. 

The  first  four  of  these  rules  relate  to  the  shortening  of  the 
process,  which  is  to  be  gone  through  before  a  plaintiff  can  be 
in  a  situation  to  take  the  bill  pro  confesso,  and  will  be  ex- 
plained in  the  next  chapter.   The  fifth  rule,  which  more  By  6th  rule, 
immediately  relates  to  the  subject  of  the  present  section,  g^^^^^*** 
directs,  that  where  a  defendant  under  process  of  contempt  for  be  brought 
not  appearing  or  not  answering,  is  actually  in  gaol  or  prison,  "<J^Jrtthin 
and  shall  not  have  been  sooner  brought  to  the  bar  to  answer  thirty  diyi,  6cc. 
his  esntempt,  the  plaintiff,  if  the  contempt  be  not  sooner 
clear^,  must  bring  the  defendant  to  the  bar  of  the  Court  by  of  the  ensuing 
hqAeas  corpus  within  thirty  days  from  the  time  of  his  being  ^^hewiU be 
actually  in  custody,  or  from  the  time  of  his  being  charged  with  dischml^B;ed. 
the  contempt,  (unless  the  last  of  such  thirty  days  shall  happen 
to  be  OQt  of  Term,  in  which  case  the  defendant  must  be 
brought  to  the  bar  within  the  first  four  days  of  the  ensuing 
Term),  otherwise  the  sheriff,  gaoler,  &c.  in  whose  custody 
the  defendant  is,  must  discharge  him  out  of  custody,  without 
payment  by  him  of  the  costs  of  the  contempt,  which  are  to  be 
payable  by  the  party  on  whose  behalf  the  process  issued. 

By  the  same  rule  similar  provision  is  made  for  bringing  KnlewWe  ks 

the  defendant  to  the  bar  within  a  certain  period,  in  cases  " 

^        ^  a  messenger  or 

where  he  .  has  not  been  committed  to  gaol,  but  has  been  taken  serjeant-at- 
into  custody  by  a  messenger  or  by  the  serjeant-at-arms  (»). 

The  olyect  of  introducing  this  rule  into  the  Act  was,  as  has  ^^^^Jj^' 
been  befi^re  observed,  to  remedy  the  evil,  which  was  too  often 
felt,  in  consequence  of  a  plaintiff  having  it  in  his  power  to  take 
a  party,  upon  process  of  contempt,  and  lodge  him  in  gaol 
without  there  being  any  obligation  upon  the  person  sending  him 
there  ever  afterwards  to  take  the  slightest  notice  of  him  (Jt), 

Under  the  above  rule,  therefore,  the  plaintiff  must,  if  he 


(t)  Vide  ante,  604.  636. 


(ill)  Jemmett,  8. 
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wtthea  to  detain  a  priMDcr  in  coitodT  for  any  of  the  parposet 

for  which  Auch  dcuiner  is  allowed,  bring  him  up  to  the  btr 
of  the  Court  within  the  time  thereby  limited^  or  elae  he  will 
loae  the  (benefit  of  the  process,  and  moreorer  he  limhie  Id  pay 
all  the  coata  which  hare  been  incurred  by  it. 

The  Act  having  provided  for  the  defendant  heing  hnmght  t0 
the  bar  of  the  Court  within  a  certain  period  after  hia  arrest,  next 
proceeds  to  make  provision  for  enabling  him  to  pot  in  an 
aniswer  to  the  bill  without  expense,  in  cases  where  he  h 
unable  from  poyerty  to  bear  the  expense  of  so  doing.  For 
this  purpose,  the  sixth  rule  directs,  that  if  a  defendant  upon 
being  brought  before  the  Court  upon  an  habeas  corpuMt  shall 
make  oath  (which  shall  be  administered  to  him  hj  the  Regis- 
trar, and  he  ia  to  be  examined  in  open  Court),  that  he  h 
unable,  liy  reason  of  poverty,  to  employ  a  solicitor  to  put  in 
his  answer,  the  Court  must,  thereupon,  refer  it  to  a  Master 
in  rotation  to  inquire  into  the  truth  of  that  allegation,  and  to 
report  tlicreon  to  the  Court  forthwith,  and  thereupon  the  Comt 
may  make  such  order  as  upon  otiier  reports  of  the  like  naton 
under  the  provisions  thereinafter  contained ;  that  is,  the 
Court  may  assign  a  solicitor  and  counsel  for  putting  in 
his  answer,  and  defending  liim  in  formd  pauperis  (m) ;  it 
may  also  direct  that  such  prisoner,  having  previously  done 
sucli  acts  as  the  Court  shall  direct,  may  be  discharged  oat  of 
custody  (n). 

It  is  to  be  noticed  here,  although  somewhat  out  of  its  place, 
that  by  the  eighth  rule,  which  will  be  presently  referred  ts^ 
the  Master  to  whom  the  case  of  any  prisoner  is  referred  by 
the  Court,  is  empowered  to  examine  the  prisoner,  and  all  other 
persons  whom  he  may  think  proper  to  examine,  upon  oath, 
which  he  is  thereby  authorized  to  administer,  and  he  may  also 
cause  any  officer,  clerks  or  ministers  of  any  Courts  of  Law 
or  Equity,  to  bring  and  produce  before  him,  upon  oath,  aay 
records,  orders,  books,  papers  or  other  writings,  belonging  Is 
the  said  Courts,  or  to  any  of  the  officers  within  the 
as  such  officers. 


(m)  Jcmroett.  67  h.  the  above  section  applies  only  to  ihoae 

{m)  UhU.  it  is  to  beobMTTcd  tliat   cases  ia  which  a  dclrndaDi  s  brousht 
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It  is  aUo  to  be  observed  that  by  the  14th  nile,  it  ia'prorided    In  CaM  of 
that  where  a  defendant  is  in  custody  for  a  contempt  in  not   .  Po^^*  ^ 
appearing,  and  shall  be  able  to  put  in  his  answer  by  borrowing  DefcDdant  may 
or  obtaining  a  copy  of  the  bill,  without  taking  an  office  copy 
of  the  bill,  he  shall  not  be  compellable  to  take  any  snch  copy,  the  bilU^  ^ 
bat  the  clerk  in  Court  may  (if  he  think  the  defendant  is  of 
nAcient  ability  to  pay  for  an  office  copy),  require  him  to 
nake  an  affidavit  denying  his  ability  in  consequence  of 
poverty,  to  pay  for  an  office  copy  of  the  bill. 

It  seems,  that  under  an  order*made  in  pursuance  of  the  sixth  Courie  of  pro- 
mle,  the  defendant  ought  to  bring  in  before  the  Master  a  state-  Sastef's  office, 
meat  of  his  inability  to  employ  a  solicitor,  supported  by  affida- 
vit, and  in  a  late  case  where  the  Master  to  whom  such  a  refe- 
renee  had  been  made  certified  that  he  had  been  attended  by 
the  plaintiff's  solicitor,  and  had  caused  notice  to  be  given  to 
the  defendant,  requiring  her  to  bring  in  such  statement,  but  that 
the  defendant  had  not  brought  in  any,  nor  had  any  person 
appeared  on  her  behalf,  and  that  he  was  therefore  unable  to 
ascertain  whether  she  was  or  was  not  unable  by  reason  of  her 
poverty,  to  employ  a  solicitor  to  put  in  her  answer,"  the  Vice- 
Chancellor  ordered  that  a  writ  of  habeas  corpus  cum  causis 
should  issue,  on  the  authority  of  rule  2,  directed  to  the  Warden 
of  the  Fleet,  commanding  him,  at  the  return  of  the'writ,  to  bring 
the  defendant  to  the  bar  of  the  Court  to  answer  her  contempt, 
and  that  the  clerk  in  Court  for  the  plaintiff  should  then  attend 
with  the  record  of  the  bill,  in  order  that  the  same  might  be 
decreed  to  be  taken  pro  confesso  against  her  (o). 

It  is  to  be  remarked  that  the  Master,  in  the  above  case,  pro- 
eeeded  ex  pttrtCy  on  its  appearing  upon  the  affidavit  of  the  plain- 
tiff's solicitor,  that  he  had  served  the  defendant  with  a  copy  of 
the  warrant  to  proceed  before  the  Master,  and  that  he  as  well 
as  another  solicitor  had  explained  to  her  what  was  required  by 
the  Master,  and  the  course  she  ought  to  pursue,  but  that  the 
dofendant  had  positively  declared  that  she  would  not  file  any 

n^mk  habeas  corpus.  It  is  a  subject  of  to  send  the  defendaat  to  the  Fleet, 

doubt,  tbeiefore,  whether  it  can  take  and  then  to  brinf  him  before  the 

effect  where  the  prisoner  is  brought  Court  by  means  of  a  habeas  corpus, 
up  Mther  by  a  messenger  or  by  Uie 

serjeant-at-arms;  and  whether,  in      (0)  Williams  v.  Parkinson, 5  Sim. 

such  cases,  it  may  not  be  necessary  T4. 
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In  Cases  of    answer  to  the  bill  or  cany  anj  state  of  facts  into  the  Master's 
Ptfvcrty.   ^  office.    In  Atkinson  v.  Flint  (/?),  howerer,  where,  under 
similar  circumstances,  the  Master  reported  that  he  had  made 
the  inquiry  in  the  presence  of  the  plaintiff's  solicitor,  no  per- 
son attending*  on  the  defendant's  behalf,  althoug-h  she  had 
been  personally  summoned,  and  that  on  reading  an  affidiTit 
on  plaintiff's  behalf,  he  did  not  find  that  the  defendant  wn 
unable,  by  reason  of  her  poverty,  to  employ  a  aolicitor,  the 
Vice- Chancellor  referred  it  back  to  the  Master  to  review  his 
report,  and  ordered  that  the  Warden  of  the  Fleet  should  pro- 
duce tlie  defendant  before  the  Master  at  such  time  and  place 
as  the  Master  should  appoint,  and  that  the  inquiry  should  be 
proceeded  with  in  her  presence. 
By  7th  rule         The  Act  havinpr,  by  the  preceding  rules,  obliged  a  plaintiff 
to  visit  the       brin<r  a  defendant  to  the  bar  within  a  certain  period  after 
Fleet  four  times  his  arrest,  and  provided  agrainst  the  defendant  beings  detained 
*  in  custody,  where  the  only  reason  for  his  non-compliance  with 

the  rules  of  the  Court  is  his  poverty,  by  furnishing  him  with 
the  means  of  putting:  in  his  answer,  and  of  defraying  the  costs 
of  his  contempt,  groes  on  to  prevent  the  possibility  of  any  pri- 
soner being:  suffered  in  future  to  remain  in  neglected  imprison- 
nient  by  directing  in  the  seventh  rule,  that  on  the  30th  days  of 
the  months  of  January,  April,  July  and  October,  in  every  year, 
(or  if  any  of  those  days  should  happen  on  a  Sunday,  then  on 
the  following:  day,)  one  of  the  Masters  of  the  Court  of  Chan- 
cery, to  be  named  by  the  Court,  shall  visit  the  Fleet  prison, 
and  examine  the  prisoners  confined  there  for  contempt,  and 
shall  report  his  opinion  on  their  respective  cases  to  the  Court ; 
Srs^olSnTonupon  ^^^^  thereupon  it  shall  be  lawful  for  the  Court  to  order,  if 
the  cases  to  the  it  shall  see  fit,  that  the  costs  of  the  contempt  of  any  such  pri- 
soner  shall  be  paid  out  of  the  interest  and  dividends  arising  from 
the  several  Government  or  Parliamentary  securities,  standing 
in  the  name  of  the  Accountant-g:eneral  of  the  said  Court  of 
Chancery,  to  the  account,  intituled,  "  Account  of  the  Momet 
placed  out  for  the  benefit  and  better  security  of  the  Suitors 
of  the  High  Court  of  Chancery,''  and  Account  of  Secu- 
rities purchased  with  Surplus  Interest  arising  from  Securities, 


(p)  6  Siqa.  77, 
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C€trried  to  an  account  of  Monies  placed  out  for  the  benefit 
and  better  security  of  the  Suitors  of  the  High  Court  of 


Chancery**  or  out  of  any  cash  standing  to  either  of  such  Court  may  oider 
mecounts,  or  to  any  other  account  which  is  now  or  hereafter  contMopt  to  be 
may  be  standing  to  the  credit  of  the  suitors  of  the  said  Court  pwdwitof  the 
of  Chancery  (after  and  subject  to  the  payment  of  all  charges 
which  by  any  Act  heretofore  passed  are  directed  to  be  paid 
thereout)  and  to  assign  a  solicitor  and  counsel  to  such  pri"  and  assign  a 
Joiwr,  for  putting  in  his  answer  and  defending  him  in  farmd  ^nd  so- 

pauperis^  and  to  direct  any  such  prisoner,  having  previously  answer, 
done  such  acts  as  the  Court  shall  direct,  to  be  discharged  out 
of  custody ;  provided  that  if  any  such  defendant  become  en-  Soiton'  fuid 
titled  to  any  funds  out  of  such  cause,  the  same  shall  be  ^bereimbarMd 
applied,  under  the  direction  of  the  said  Court,  in  the  first  dSft^dant 
instance  to  the  reimbursement  of  the  suitors'  ftind.  become  entitled 

It  is  to  be  observed,  that  applications  to  the  Court  under  ^ 
this  rule  must  be  made  to  the  Lord  Chancellor.  ^ 
It  is  also  to  be  observed,  that  the  seventh  rule  is  entirely  ^^^^^"^ 
framed  for  the  relief  of  defendants,  and  that  the  Lord  Chan-  cellor, 
cellor  has  no  authority  to  make  an  order  under  that  rule  on 
the  ^plication  of  the  plaintiff.  The  course  is,  that  the  Master  unicaiuiot  be 
shall  visit  and  make  his  report,  and  the  Court  is  then  autho-  ^^nt^  * 
rised  to  direct  payment  of  the  costs  of  the  contempt  out  of 
the  suitors'  ftind,  and  on  the  contempt  being  cleared,  the 
defendant  is  entitled  to  apply  for  his  discharge  (^). 

The  provisions  of  the  eighth  rule,  as  to  the  examination  of  Prodnction  of 
the  prisoner  and  other  persons  upon  oath,  and  the  production  J^^^**^  P*P»» 
of  records,  order  books,  papers  and  writings  belonging  to  any 
other  Court,  applies  as  well  to  cases  where  the  Master  shall 
visit  the  Fleet,  under  the  last-mentioned  rule,  as  to  those  which 
are  specially  referred  to  him.    And,  by  the  ninth  rule,  it  is 
provided,  that  when  it  shall  appear  to  the  satisfaction  of  the  J^iSSot  <w1una^' 
Court  that  any  prisoner  is  an  idiot,  lunatic,  or  of  unsound  tic,  &e. 
mind,  the  Court  shall  appoint  a  guardian  to  put  in  his  answer, 
and  discharge  the  defendant,  providing  for  the  costs  in  any  of 
the  ways  pointed  out  by  the  Act  as  shall  seem  just ;  i&d  that 
if  the  Court  shall  see  fit,  the  defence  may  be  made  in  fcrmA 
pauperis. 

(q)  Watkin  V.  Parker.  1  M.  &  Craig,  170. 
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Procea  of  Ccmitmpt: 


Where  Prisoner 

is 


In  vketeaeee 

pkintiff  may 
enter  appeer* 
anoeor  Dutia 
aniwer  ibr  de- 
fendant in  per- 
ton: 


or  proceed  to 
take  the  bill 
pro  cmfrn^ 


Wken  pluntiff 
oouti  to  enter 
an  appearanee 

for  toe  defend- 
ant, or  to  pro- 
ceed to  take  the 
bill  jrn  oimfetto 
within  a  limited 
time* 


The  above  rules  provide  against  the  posgibility  of  a  de&ndf 
ant  being  detained  in  custody  in  consequence  of  his  not 
being  able,  by  reason  of  poverty,  or  of  insanity  or  imbecilitj 
of  mind,  to  put  in  his  answer  in  the  ordinary  way.  But 
it  frequently  happens,  that  a  defendant  is  ohatiaate^  and 
refuses  either  to  appear  or  to  put  in  his  answer,  although 
he  has  not  the  excuse  of  poverty  or  want  of  intellect  to  justify 
his  refusal.  In  such  cases  the  Act  furnishes  the  pl^iti^iff  vith 
the  means  of  obtaining  justice,  by  authorizing  him  to  enter  aa 
appearance  for  the  defendant,  or  to  put  in  an  answer  for  him, 
or  by  proceeding  to  take  the  bill  pro  coufesso  ag^ainst  him. 
The  mode  in  which  these  objects  are  to  be  accomplished  under 
the  Act,  will  be  pointed  out  in  the  next  Chapter. 

The  statute,  however,  does  not  permit  the  plaintiff  to  sle^ 
upon  his  rights,  or  to  detain  a  defendant  in  custody  for  aa 
unlimited  time,  without  availing  himself  of  the  powers  which 
it  confers;  and  accordingly,  the  13th  rule  provides.  that 
where  the  defendant  is  in  contempt  for  not  appearing,  or  not 
amwering^  and  in  actual  custody  under  process  for  such  con- 
tempt, or  being  already  in  custody,  shall  be  detained  by  an 
attachment  for  such  contempt,  and  shall  not,  where  the  con- 
tempt is  for  not  appearing,  enter  an  appearance  within  twenty* 
pne  days  after  he  is  lodged  in  gaol  or  prison,  or  the  attachment 
is  lodged  against  him  (he  being  already  in  prison,  aa  the  case 
may  be),  or,  where  the  contempt  is  for  not  answering^,  pot  in 
aa  answer  within  two  calendar  months  after  he  is  lodged  in 
gaol  or  prison,  or  the  attachment  is  lodged  ag^ainst  him,  (he 
being  already  in  prison,)  the  plaintiff  shall  within  fourteen  days 
after  the  period,  computed  from  the  expiration  of  such  twenty- 
one  days,  within  which  he  may  by  the  provisions  of  the  Act 
be  able  to  enter  such  appearance,  cause  an  appearance  to  be 
entered  for  the  defendant  under  the  powers  thereby  given,  and 
shall,  at  the  expiration  of  such  two  calendar  months  proceed 
to  take  the  bill  pro  confossoy  and  shall  accordingly  obtain  aa 
order  for  taking  the  same  pro  confesso  within  six  weeks  after 
the  period,  computed  from  the  expiration  of  such  two  calendar 
months,  within  which  he  may  be  able  to  take  the  same  j»re 
confoiso'*  The  rule  then  directs  that  in  default  of  the  pl^Si^tjff 
doing  in  either  of  the  above  cases  as  the  Act  dkects,  the  defend- 
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Ka\  shall,  upon  application  to  the  Court,  be  entitled  to  be  dls-  >VbcrB  PlaiBiiir 
charged  out  of  custody  without  paying  any  of  die  coete  of  the'    "^^^^f^"  - 
oontempt/unleas  the  Court  shall,  under  the  power  thereinbelbre  defeodaiic  mmf 
oontiainedf  see  good  cause  to  remand  and  detain  the  defendant  ^I'^^^JjjJlJIli^ 
in  cnetody  (r).  witimir««iia 

Under  this  section,  therefore,  where  a  defendant  is  in  Time  within 
cmstody  for  a  contempt  in  not  appearing,  if  the  plaintiff,  (after  ^^g^^^^gS'^j!'^^ 
alUming  the  defendant  twenty-one  days  from  the  time  of  hi»  pearance  for  s 
being  in  actual  custody  for  such  contempt,  or  from  tfaeprocesa  P"><»^^ 
being  lodged  against  him  in  prison,  to  enter  an  iqipearanee  for 
himself,)  does  not  within  fourteen  days  after  the  expiration  of 
eiieh  twenty«one  days,  enter  an  appearance  for  hna  under  the 
11th  section,  the  defendant  will  be  entitled  to  his  discfaaige, 
without  paying  his  costs,  upon  application  to  the  Cotlrt, 
unleee  the  Court  shall  see  good  cause  to  remand  and  detaio 
him  in  custody  (r)i 

Where  the  defendant  is  in  custody  for  not  answmnfff   orj^roceed 

the  plaintiff  must,  in  order  to  prevent  a  defendant  from-  ^^J^^^^^t 

behig  entitled  to  his  discharge  without  payment  of  costs,  him. 

proceed  fa  take  the  bill  pro  confesso  against  hhn,  and 

actually  obtain  an  order  for  that  purpose  within  six  weelw 

after  the  expiration  of  two  calendar  months  from  the  timv 

of  his  being  first  taken  to  the  gaol  or  prison,  or  from  th« 

time  ef  tiie  attachment  being  lodged  against  him  there; 

which  two  calendar  months  are  allowed  to  the  defendant 

by  the  Act  for  the  purpose  of  enabling  him  either  to  put  in 

his  answer,  or  in  case  of  his  poverty  and  inability  to  do  so,  to 

make  application  to  the  Court  for  relief,  under  the  rules  before 

pointed  out. 

(r)  The  power  referred  to  in  the   plaintiff's  availing  himself  of  any  of 
latter  part  of  the  above  Section  is   the  proyisions  of  the  Act. 
that  given  by  the  lath  tulc,  by  which      (t)  If,  after  aa  ^vpetraiice  has 
it  is  proyided,  that  in  any  case,  where   been  entered  in  the  manner  abo?e 

ri  the  application  of  the  plaintiff,  pointed  ont,  the  defendant  onrits  to 
Court  aiiaU  be  satisied  thai  dear  his  contempt  or  to  put  in  hit 
justice  cannot  be  done  to  the  plaintiff  answer,  the  plaintiff  must,  after  the 
without  an  answer  to  the  bill,  or  to  defendant's  time  for  answering  hat 
the  inteROflOonet  from  the  defend-  txni/ed,  take  neaturet  to  hty«  the 
^nt  himself,  it  shall  be  lawful  for  the  bill  taken  pro  conflatQ  a|g;ainst  him  in 
Court  to  order  the  defendant  to  re-  the  manner  pointed  out  in  tibe  ensuing 
main  in  custody  until  answer  or  fur-  chapter,  for  taking  bills  pr«  cmtfnm 
ther  order,  without  prejudice  to  the  a^a&t  defendants  in  contempt  ibf 

want  of  aa  answer.  Vids  post*  080. 
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ProctiM  qf  Contempt: 


Wtet  PUiottff  It  is  to  be  obflerved,  that  the  13th  nile  diiecto  thmt  tiie 
»  ■  ^  ;  — /  prisoner  shall,  in  the  cases  therein  mentioned,  be  di»cliaf|;ed 
Pitooneroiily  upou  his  making  an  application  ;  this  direction  is  tmpoituit, 
Si^i!^SttP(m  ^^^^  happen  that  the  period,  within  whtdi  a  pUntiff 

hit  ovfB  appU^  is  bound,  under  that  section,  either  to  enter  an  appearand 
cttioo.  defendant,  or  to  procure  an  order  to  take  the  bill  pro  earn" 

feuo  against  him,  may  arrive  at  a  time  when  the  Court  is  Mt 
sitting,  in  which  case,  were  it  not  for  the  necessity  impoiid 
upon  him  of  applying  to  the  Court,  the  defendant  migbt  be 
discharged  before  the  plaintiff  could  have  had  an  opportunity 
of  complying  with  the  conditions  of  the  rule;  thus,  for 
instance,  the  twenty-one  days,  which  a  defendant  has  for 
entering  his  appearance  from  the  time  of  his  first  commitment, 
or  the  two  calendar  months,  from  the  same  period,  which  he  is 
entitled  to  have  for  putting  in  his  answer,  may  ex|ure  at  the 
commencement  of  the  long  vacation,  in  which  case,  according 
to  the  rule,  the  time  within  which  the  plaintiff  must  cause  an 
appearance  to  be  entered  for  him,  or  obtain  the  order  iat  taking 
the  bill  pro  confesso^  would  expire  before  sitting  of  the  Court 
would  re-commence :  the  consequence  of  thb  would  be»  if 
the  defendant  were  to  be  entitled  to  his  immediate  dischaige, 
as  he  is  under  the  5th  rule,  without  further  application,  the 
plaintiff  would  lose  all  the  benefit  of  his  process ;  but  as  the 
Idth  rule  requires  the  defendant  who  is  entitled  to  his  dis- 
charge under  its  provisions,  to  apply  to  the  Court  for  the 
purpose  of  obtaining  it,  he  must  wait  till  the  sittings  are 
resumed,  so  that  the  plaintiff  will  have  an  opportunity,  by 
using  due  diligence,  to  do  that  which  the  rule  requires  lum 
to  do,  viz.,  either  get  the  appearance  entered,  or  obtain  the 
order  for  taking  the  bill  pro  confesso,  before  the  defendant's 
application  can  be  made. 
Whtra  Court  It  is  right  also  to  observe,  that  by  the  12th  rule  it  is  pro- 
•*SSSaIttttot  when,  upon  the  application  of  the  plaintiff*,  the 

iie  done  without  Court  shall  be  satisfied  that  justice  cannot  be  done  to  the 
MyoiJter  de^  plaintiff  without  an  answer  to  the  bill  or  to  the  interrogatories 
fendant  to  re-  from  the  defendant  himself,  it  shall  be  lawful  to  the  Court  to 
miin  in  custody.  ^^^^  ^^x^  defendant  to  remam  in  custody  till  answer  or  further 
order,  but  without  prejudice  to  the  plaintiff's  availing  himself 
of  any  of  the  provisions  of  the  Act. 


Rulei  a»  to  Prisoners^  677 

The  above  sections  and  rules  were  intended  to  provide  Wbara  PriMoer 
e0ectually  against  a  defendant's  being  detained  in  custody  for  ft^£d!iSu^. 
a  contempt  in  not  answering,  or  not  appearing  in  consequence  ^  » 
of  the  laches  or  negligence  of  the  plaintiflF.    The  Act  also  ^rofmonkr 
makes  provision  for  the  performance  of  its  orders  and  de-  obecfieaee^ 
crees  by  prisoners  in  custody  for  contempt  incurred  by  decree, 
their  disobedience  to  them  (which  will  be  noticed  when  we 
come  to  consider  the  method  of  enforcing  the  orders  and 
decrees  of  the  Court),  and  then  proceeds  to  direct  {t)  that  in 
any  oth<^  case  of  a  commitment  for  contempt,  not  therein  Authority  giTen 
specially  provided  for,  the  Court  may,  upon  any  application  of     ^  Court  to 
the  prisoner,  or  of  any  other  person  in  the  cause  or  matter,  sonen  in  caiei 
or  upon  any  report  to  be  made  in  pursuance  of  the  Act,  make  ^^^^^^ 
such  order  for  the  discharge  of  the  prisoner  upon  any  such 
terms,  and  making,  if  the  Court  shall  see  fit,  any  costs  in  the 
cause  as  to  the  Court  shall  seem  proper;  and  by  the  18th  — tod  where  a 
role,  it  is  further  directed,  that  where  any  person  committed  ^^JJ^^^i^^^ 
for  a  contempt  shall  be  entitled  to  his  discharge  upon  applying  omiu  to  tpply 
to  the  Court,  but  shall  omit  to  make  such  application,  the  ^ 
Court  may,  upon  any  such  report  as  aforesaid  (t.  e,  upon  the 
report  of  the  Visiting  Master  under  the  7th  rule),  compulsorily 
discharge  such  person  from  the  contempt,  and  from  such 
custody,  and  pay  the  costs  out  of  any  funds  belonging  to  htm 
over  which  the  Court  may  have  power,  or  make  them  costs  in 
the  cause  as  against  him,  or  may  discharge  him  from  the  con- 
tempt, but  leave  him  in  custody  for  the  costs,  which  may  be 
cleared,  if  he  be  insolvent,  under  the  provisions  thereinafter 
contained  in  that  behalf. 

The  provisions  made  by  the  above  Act  for  clearing  the  In  what  manner 
costs  of  a  contempt  under  the  Insolvent  Debtor's  Act(tt),  are  tem^may^be"' 
comprised  in  the  17th  section,  by  which  it  is  enacted,  that  provided  for 
where  the  process  of  contempt  is  for  the  non-performance  of  JJJSJwt^Sjbtow 
an  act,  {viz.  for  not  answering  the  plaintiff's  bill),  and  the  Act. 
bill  in  equity,  to  which  the  insolvent  is  a  party,  is  taken  pro 
confesso,  and  he  has  not  paid  the  costs  of  the  contempt,  or  the 
insolvent  has  fully  answered  the  plaintiff* s  bill,  or  interroga- 
tories, or  otherwise  cleared  his  contempt,  except  as  far  as  re- 


(()  Rule  17. 


(u)  7  Geo.  4,  e.  67. 
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Costs  gvrdB  the'pa3rinaiit  of  his  costs,  or  it  has  become  in  the  erent 
9i  Coatesapf .  unnecessary  for  him  to  do  the  act  for  which  he  was  committed 
or  attached  y  the  Court  of  Equity  in  which  the  suit  is  depend- 
ing, shall,  upon  the  application  of  the  party  in  contempt,  dis* 
charge  him  from  the  same,  except  as  to  the  coats  thereof,  for 
which  he  shall  remain  in  custody ;  and  snch  costs  shall  be 
deemed  within  the  provisions  lastly  thereinbefore  contained  (x), 
and  he  shall  be  dischargeable  therefrom,  and  from  the  process 
of  contempt,  in  like  manner  as  if  the  process  of  contempt  wert 
for  non-payment  of  money  or  costs.  It  is  prorided,  howerer, 
that  this  order  or  regulation  shall  not  weaken  any  of  the  other 
powers  by  the  Act  given,  and  that  nothing  therein  contained 
shall  lessen  the  operation  of  the  Act  for  the  relief  of  insolvent 
debtors. 

(s)  By  the  preceding  Section,  xvi,  tbey  would  have  ovsr  his  owd  jio- 
-  it  is  enacted,    That  where  a  person   perty,  and  tbereapon  such  aiticles 


shall  be  committed  for  a  oontempt  in  or  things  so  seised  and  taken  shall 

not  deliTering  to  any  person  or  per-  be  dealt  with  by  the  Coart  as  shall  bs 

sons,  or  depositing  in  Court  or  else-  just ;  and  after  tudi  tftnirs  H  AaO  It 

where,  as  by  any  order  may  be  di-  kw^  for  Uu  Court,  vpom  thtt 


reeled,  books,  papers  or  any  other  tion          pritoner,  or  €f  amm  tntr 

articles  or  things,  any  sequestrator  or  pmon  in  the  cause  or  wtatter,  or  wfm 

sequestrators,  appointed  under  anv  «fty  ro/fort  moJe  m  pmrmtamet  ff  tkm 

commission  of  sequestration,  shall  Act,  to  make  tuck  order  for  tko  A* 

hsTe  the  same  power  to  seixe  and  charge  tf  the  jmsoner  vpon  omek  temi, 

lake  such  books,  &c.,  being  in  the  and  if  U  thaU  im Jit,  i 


custody  or  power  of  the  person  against  in  the  cause,  as  to  the  Court  tkmll  i 
whom  the  sequestration  issues,  as  proper," 
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CHAP.  IX. 
Of  TAKING  Bills  pro  Confesso. 

Sect.  I. 

Origin  and  Nature  of  the  Practice. 

In  the  preceding  Chapter  the  reader's  attention  has  been  Natunoftht 
drawn  to  the  method  which  the  Court  adopts  to  compel  a  P'oceediogi. 
refractory  defendant  to  obey  the  writ  of  suhpcena  which 
has  issued  against  him.  By  means  of  the  process  there 
pointed  out,  the  plaintiff  may,  if  the  defendant  be  not  a  pri- 
vileged person,  take  his  body  as  a  security  for  his  obedience, 
or  if  he  be  a  privileged  person,  or  manages  to  keep  out  of 
the  way  so  successfully  as  to  avoid  an  arrest,  he  may  pro* 
ceed  to  compel  his  submission  by  taking  from  him  the  enjoy* 
ment  of  his  property  and  effects  till  he  complies  with  the 
requisitions  of  the  writ. 

It  is  obvious,  however,  that  in  a  Court  of  Equity,  where  the 
nature  of  the  relief  to  be  granted  frequently  depends  upon  the 
discovery  to  be  elicited  from  a  defendant  by  his  answer,  the 
mere  taking  a  party  into  custody  or  sequestrating  his  property, 
cannot  answer  the  object  of  doing  that  justice  to  the  plaintiff, 
which  it  is  the  business  of  Equity  to  secure.  The  Court  has, 
therefore,  adopted  a  method  of  rendering  its  process  effectual, 
by  treating  the  defendant's  contumacy  as  an  admission  of  the 
plaintiff's  case ;  it  will,  therefore,  in  cases  where  the  whole 
line  of  process  has  been  ineffectually  employed  against  the 
defendant,  make  an  order  that  the  facts  of  the  bill  shall  be 
considered  as  true,  and  decree  against  the  defendant  according 
to  the  equity  arising  upon  the  case  stated  by  the  plaintiff. 
This  proceeding  is  termed,  taking  a  bill  pro  confesso. 

It  seems  that  this  practice  is  not  of  very  ancient  standing,  Kot  of  ancient 
and  that  the  custom  formerly  was,  to  put  the  plaintiff  to  make  »^ding. 
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Of  taking  BiUi  pro  Canfegto  : 

?^^ni^    P"^^     ^®  substance  of  his  biU,  bat  thero  is  no  doaU  tint 

*  V — '-^    the  course  of  taking  the  bill  pro  confetso  im  now  tiie 

established  practice  of  the  Court  whenever  it  is  neoesauy  to 
have  the  decree  of  the  Court  against  a  defendmnt  wlw  faM 
allowed  all  the  process  of  the  Court  to  be  israed  ^fl^a^ 
him  without  putting  in  his  answer"  (a). 


Sect.  II. 


Where  defend- 
ant hat  not  ap- 
peared. 


Where  defend- 
ant has  ab- 
aconded,  &c. 


Operation  of 
IW.  4,  c.  S6; 


Where  the  Defendant  is  not  in  Custody. 

As  considerable  difference  exists  in  the  practice  of  taking 
a  bill  pro  confesso  in  cases  where  the  defendant  is  not  in 
custody,  and  in  those  where  he  is,  the  reader's  attention  will 
be  called  to  the  method  of  proceeding  in  each  case  separmtelj; 
and  we  shall  now  proceed  to  consider  the  case  of  a  defendant 
not  in  custody. 

It  is  to  be  observed,  that,  till  a  very  recent  period,  the 
practice  of  taking  bills  pro  confesso  was  confined  to  cases 
where  the  defendant  had  appeared  to  the  subpcena,  hat  had 
permitted  process  of  contempt  for  want  of  his  answer  to  ran 
on  to  sequestration,  and  that  it  was  not  till  the  5  Geo.  2, 
c.  25  (5)  was  passed,  that  the  process  of  the  Court  coold  be 
made  effectual  against  persons  who  had  not  entered  their 
appearance.  By  that  Act,  provision  was  first  made  for  oid^ 
ing  a  bill  to  be  taken  pro  confesso  and  a  decree  to  be  made, 
against  persons  who  absconded,  or  went  out  of  the  realm  to 
avoid  being  served  with  the  process  of  the  Court.  The  piori- 
sions  of  that  Act,  as  far  as  they  relate  to  this  proceeding, 
have  all,  as  we  have  seen,  been  repealed  and  re-enacted  by  the 
1  Will.  4,  c.  36,  s.  3.  5,  6,  7,  8,  and  the  course  of  proceeding 
to  obtain  an  order  to  take  a  bill  pro  confesso  under  them  has 
been  already  pointed  out(c).  It  is  important,  however,  that 
it  should  be  fixed  in  the  mind  of  the  practitioner  that  the 


(a)  Hawkins  V.Crook,  2  P.  Wms.  (b)  Repealed  end  re-eaadcd  by 
657.  1  Will.  4,  c.  »6. 

(a)  Johnson  v.  Desminere,  1  Vera.  j.^  ^ 

223 ;  Gibson  v.  Scevengton,  1  Vera. 
247. 
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operation  of  the  above  mentioned  Act  is  confined  to  cases  Before 
where  the  defendant  is  either  gone  abroad  or  absconds  to   -  *'¥^^ 


avoid  being  served,  either  with  the  subpoena  or  any  of  the  is  confined  to 

subsequent  process,  and  that  it  cannot  be  acted  upon,  unless  f^^^**^^***" 

upon  positive  affidavit  that  the  party  has  been  in  England  n>ne  abroad,  or 

within  two  years  next  before  the  issuing  of  the  subpcena  (d),  ^J^^^^^^ 

The  defect  of  power  in  the  Court  to  supply  the  means  of  served. 

making  its  process  effectual  against  parties  resident  out  of  its  Operation  of 

jurisdiction,  has,  in  suits  of  a  particular  description,  been  re-  ^  to  lirwnjf* 

medied  as  to  persons  resident  in  any  parts  of  the  United  resident  in  the 

Kingdom  which  are  out  of  the  jurisdiction  of  the  Court,  by  J^jro'^ii^f^h, 

the  2  W.  4,  c.  33,  and  the  powers  of  that  Act  have,  as  we  jorisdiction. 

have  seen,  been  enlarged  and  extended  by  the  4  &  5  W.  4,  Operatioa  of 

c.  82,  to  persons  resident  out  of  the  United  Kincrdom ;  so  that  4  &  5  W,  4, 

*  €•  o ;  upon  per- 

in  cases  which  come  within  the  meaning  of  those  Acts,  means  sons  resident 

are  afforded  of  proceeding  to  take  the  bill  pro  confesso  against  ^^'^''^ 

such  persons  (e). 

According  to  the  old  practice  of  the  Court  a  plaintiff  in-  Where  defend* 
tending  to  take  a  bill  pro  confesso  against  a  defendant  who  ^^^^^ 
had  appeared,  but  who  was  in  contempt  for  want  of  an  an- 
swer, was  obliged,  before  he  could  do  so,  to  go  through  the 
whole  line  of  process  before  pointed  out.   If  upon  the  attach- 
ment the  sheriff  returned  non  est  inventus^  such  return  was  under  1  W.  4, 
followed  by  an  attachment  with  proclamations,  commission  of  ^' 

(d)  Vide  ante,  274.    In  addition  Choker,  1  Dick.  74),  allowed  the 

to  what  has  been  already  said  upon  time  mentioned  in  the  order  for  the 

•the  subject  of  taking  bills  pro  con-  defenda nt's  appearance  to  be enlaiiged, 

festP,  aninst  a  party  absconding,  and  ordered  the  defendant  to  appear 

the  reader's  attention  may  be  here  within  that  time.  In  Brage  v.  , 

called  to  the  case  of  Knowles  v.  Sir  J.  Leach,  V.  C.  held,  t^at  where 

Broome,  1  V.  &B.  S06,nn  which,  the  defendant's  last  place  of  residence 

where  it  was  impossible  to  comply  was  Gray's  Inn»  which  was  eztra- 

wilh  the  directions  of  the  Act,  (which  parochial,  the  publication  of  the  order 

requires  that  a  copy  of  the  order  for  in  the  chapel  of  that  society  was 

the  defendant  to  appear  by  a  certain  within  the  statute.  InCh.  July,18S0, 

day,  should,  besides  being  posted  up  at  MS. 


the  Royal  Ezchange,  and  inserted  in      (e)  In  Harrison  v.  Hinde,  in  Ch. 

the  London  Gazette,  be  published  in  6th  June  1836,  an  order  was  made 

the  parish  church  of  the  parish  where  for  taking  a  bill  pro  eonfetto  against 

the  defendant  last  resided,  imme-  a  defen&nt  resident  in  Demerara, 

diately  after  divine  service,)  in  con-  against  whom  an  appearance  had 

sequence  of  the  church  being  under  been  entered  under  the  provisions  of 

repair,  the  Court,  upon  application,  the  4  &  5  W.  4,  c.  8.     Reg.  Lib. 

after  the  repairs  had  been  completed  1836,  A.  fol.  764. 
(on  the  authority  of  Wilkinson  v. 


Of  tmkimtg  Biiit        Gpa/eiM : 


rthellMM^  serjeaMt-^it-armMs  «Mf  MeqmeMtmtiom,  Tketo  fg^ 
ceedingi  were  ztt^ndcd  hj  cotmidmhlm  exp^mm  and  Mxfi 
and.  however  neccmrr  all  the  caution,  which  tiik  long  mam 
of  f>rocee<iinff»  implies,  might  hn?«  been  rnmidiinid  im  tht 
infiuMrr  of  Courts  of  EqoitT,  in  order  to  aoftoii  dbowm  tht 
objections  to  the  Coorti  themselTet,  it  was  thongiit  by  the 
commissioners  appointed  in  1824  to  inquire  into  thm  pnelke 
of  the  Court,  that  it  was  not  requisite,  at  a  period  when  the 
jurisdiction  was  fully  estabiished,  to  encumber  tlie  auitor 
with  tlie  delay  and  expense  occasioiied  by  the  Tarioiia  atepi 
enumerated  (/^ ;  they  therefore  recommended  that  in  ottm 
to  shorten  the  process  to  be  gone  through  for  takings  a  biB 
pro  confessOf  where  the  defendant  is  in  contempt  for  wwl 
of  an  answer,  and  the  sheriff  returns  nan  est  invenim$  t» 
the  attachment,  the  plaintiff  should  be  at  liberty  to  pan  by 
the  intermediate  process  of  contempt,  and  to  more  at  once  Ibr 
a  serjeant-at-arms ;  provided,  however,  that  no  order  for  a  aeiv 
jeant-at-arms  should  be  made  unless  the  motion  afaonld  be 
supported  by  an  affidavit  of  the  solicitor  of  the  phuntiil^  or  ef 
his  town  agent  (if  the  writ  of  attachment  was  issued  hy  aach 
town  agent),  that  due  diligence  has  been  used  for  the  purpoM 
of  ascertaining  where  the  defendant  was  to  be  found  at  the 
time  of  issuing  the  writ,  and  that  he  verily  believes  that  ihB 
defendant  was  then  to  be  found  in  the  county  into  which  it 
did  actually  issue,  and  that  due  diligence  had  been  used  for 
the  service  of  the  process  by  the  officer  employed  for  that 
purpose  (ff). 

This  proposition  has  been  embodied  in  the  first  rule  of  the 

1  W.4,  c.  36, fl.  15, before  referred  to  (h) ;  and  according*  to  Chat 

rule  a  plaintiff,  if  the  other  requisites  required  by  it  can  be 

complied  with,  may,  in  proceeding  to  take  a  bill  pro  canfesto, 

Where  provi-     omit  all  the  intermediate  process  between  the  attachment  and  the 

won*  of  thai  Act  gonoant-at-arms.   Where,  however,  the  provision  of  that  rale 

cannot  be  com-       *'  .J  .„  , 

plird  with,  old    cannot  bo  complied  with,  the  plaintiff  must  still  proceed  through 

lw*re*iorted  *o  •    ^®  whole  line  of  process,  according  to  the  old  practice  (i). 
In  either  case,  however,  it  is  necessary,  unless  in  the  < 


ca»Viierivant-at-  persons  having  privilege  of  Parliament,  that  the  seijeant* 
arnii  must  go 

(/)  Chanc.  Rep.  expl.  paper,  69.       (h)  Ante,  605. 
{g)  Chauc.  Uep.  39  ;  Prop.  6.  (i )  Ante,  605.  607. 
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at-amiB  should  becaase,  except  in  thoee  cases,  the  seijeant-  After 
atranns  is  the  only  officer  upon  whose  return  a  sequestration  >  PP^™ 


can  issue  (j). 

Upon  the  serjeant-at-arms  making  a  return  of  non  est  in-       ^^'^  ^ 
*'  .  ^  ,         1.     .      return  mom  at 

ventus  an  order  for  a  sequestration  issues,  upon  the  application  inventiu  seques- 

of  the  plaintiflf,  in  the  manner  before  pointed  out  (*) ;  and  Jj^'^"^^'  ^ 

it  is  upon  this  order  or  upon  the  issuing  of  the  writ,  and  not  ^ 

upon  its  execution,  that  the  order  for  taking  the  bill  pro  coj»«  executed. 

fesso  will  be  made  (/)• 

It  is  to  be  observed,  however,  that  the  execution  of  the  Execution  of 

sequestration  affords  no  gpround  for  refusing  the  order ;  and  vi^i'^t'^ie^ 

that  after  goods  or  real  estate  have  been  seized,  the  plaintiff  j«dice  the  right 

.,,  11,,,  to  take  bill 

may  atill  proceed  till  he  has  got  the  bill  taken  pro  con-  pro  confaio. 

fesso  (m). 

As  the  order  for  taking  a  bill  pro  confesso  is  made  upon  Bill  mty  be 
the  ground  of  the  defendant  not  having  answered  the  bill,  a  ^ 
doubt  appears  to  have  been  entertained  by  Lord  King,  whether  'ficieat  answer, ' 
alter  an  answer  has  been  put  in,  but  reported  to  be  insufficient 
upon  exceptions,  such  a  proceeding  could  be  taken ;  and  in 
Hawkins  v.  Crooke  (n),  his  Lordship  held  that  it  could  not.  la 
that  ease  the  defendant  had  appeared,  and  had  stood  out  all  the 
process  to  a  sequestration,  whereupon  the  plaintiff  obtained  an 
order  to  set  down  the  cause,  to  the  intent  that  the  bill  mig^t 
be  taken  pro  confesso,  but  the  defendant  after  getting  the 
bearing  postponed  put  in  an  answer,  which  was  reported  insuffi- 
cient, whereupon  the  plaintiff  served  him  with  a  subpoena  to 
put  in  a  better  answer.  The  further  answer  was  also  reported 
insufficient,  and  then  on  Saturday  the  defendant  put  in  a  third 
answer;  and  on  the  Monday  following  the  cause  came  on, 
upon  the  order  for  taking  the  bill  pro  confesso,  when  the  de- 
fendant moved  for  further  time,  but  the  Master  of  the  Rolls 
decreed  for  the  plaintiff.  The  matter,  however,  was  afterwards 
brought  before  Lord  King  upon  appeal,  when  his  Lordship 
reversed  the  decree  made  upon  taking  the  bill  j^ro  confesso^ 
observing  that  he  could  not  reconcile  it  to  reason  or  common 
sense,  that  a  defendant  should  be -said  to  confess  the  whole  bill 

(j)  Ante,  p.  630.  the  bill  pro  confesso.    Vide  ante,  p. 

(fc)  ^n<e,  p.631.  631. 

(0  For  cases  in  which  it  will  be  (m)  ]>avis  v.  Daris,  2  Atk.  22. 

proper  to  carry  the  sequestration  into  (»  )  2  P.  Wms.  550;  2  £q.  Ca. 

execution  where  it  is  intended  to  take  Ab.  178. 


Of  imkimq  Biils  fro  Camjmmi  r 


to  be  true,  when  it  appeared  1»t  the  Maiter's  report  (wUdi  wm 

.  .  n  record  of  the  same  Court  )  tbat  be  had  answered  the  i 

part  of  it,  and  when  the  plaintiff  himself  had 

aaswer  to  be  an  answer  in  part,  br  serring  the  < 

process  to  put  in  a  better.    In  a  snbeeqnent  case,  alao,  hmi 

KiDft  appeared  to  be  stron^lT  inclined  to  the  opinion  that  aftsr  M 

insufficient  answer  the  bill  might  be  taken  pro  eomfesm^  fuoai 

the  partirulan  not  answered  (o) ;  bat  in  Denis  t.  Ham  (ji). 

Lord  Hardwicke  set  the  question  at  rest,  by  deciding  thatallar 

an  insufficient  answer  the  whole  bill  may  be  taken  pre  epn- 

/esso.  His  Lordship,  who  was  counsel  in  Hawkhw  t.  CSrvaftr; 

said  that  the  bar  were  not  satisBed  with  the  reasoning-  of  Aat 

case.    He  also  said  that,  in  Equity,  the  taking  a  bill  pro  eov*' 

/esso  was  analo2t)us  to  taking  a  declaration  to  be  true  at  law 

where  a  pica  or  answer  of  a  defendant  is  insofficiont,  and  fhrt 

it  is  equally  just  to  do  so. 

There  is  therefore  no  longer  any  doubt,  that  after  an  inaa^ 

Becanse  an  in-    ficient  answer  (which  is  in  practice  always  considered  as  no 

saffident  answer  answer),  the  whole  bill  may  be  taken  pro  confesto^  in  t\m  was 
It  no  aniwer.  ^  r  »f 

manner  that  it  is,  where  no  answer  at  all  is  pot  in.    And  m 

Bill  against  where  a  husband  and  wife  were  defendants,  and  the  has* 

Il?fe*u^n"*lo  ^^"^               answer  without  his  wife  joining  in  it,  (thoia 

cor^tuo  against  being  no  order  to  warrant  such  a  proceeding)  the  Comt  tioated 

w?fe^dW  noroin  answer  as  a  nullity,  and  made  the  order  for  taking  the 

in  his'answer?^  bill  pro  confesso  (g).    It  has  likewise  been  held  that  whm, 
after  a  full  answer,  a  bill  has  been  amended,  and  the  amended 

rril^U  at^er  "        answered,  the  plaintiff  is  enUtled  to  an  order  la 


i4ktn  pro  WW     take  the  bill  pro  conf  esso  generally  (r)  ;  and  where  an 
fsuo  generally.  ^j^^^      ^^^^  ^  attend  with  the  record  of 


bill,  in  order  to  have  it  taken  pro  confesso,  €u  to  the  < 
ments  only,  Lord  Apbley  discharged  the  order,  being  of  opinion 
that  the  original  and  amended  bills  were  one  reoord,  and 
that  the  amendments  not  being  answered,  the  record  was  not 
answered. 

In  order  to  obtain  a  decree  pro  confesso  against  a  defend- 
ant who  has  stood  out  all  the  process  of  contempt  to  a  seques* 
tration,  a  previous  order  should  be  procured,  directing  the  < 


(o)  Abergavenny  v.  Abergavenny,  (7)  Billon  v.  Bennett,  4  Sim»  17. 

4  Yin. Ab.  446.  pi.  1   2  Eq.  Ca.  Ab.  Ante,  p.  209. 

17U  ;  Sel.  Ca.  in  Ch.  (r)  Jopling  v.  Stnart,  4  Vts.  019. 

(/O  2  Atk.  22.  21. 
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to  be  set  dowB,  and  the  plainulf's  clerk  in  Court  to  attend  Ate 
at  the  hearing  with  the  record  of  the  plaintiff  s  bill,  in  « — "^^^'/ 
Older  to  have  the  same  taken  pro  confesso  against  such  de-  Order  to  take 
fendant.    This  order  (which  is  termed    the  order  for  taking  JjJ^^J^^' 
the  bill  pro  confesso")  is  obtained  on  motion  or  petition,  and 
it  is  said  that,  in  order  to  obtain  it,  the  certificate  of  a  se- 
questration having  issued,  and  that  the  defendant  still  stands 
out  in  contempt,  signed  by  the  Six  Clerk,  must  be  produced  (r). 
The  plaintiff  should  then,  if  the  defendant  in  contempt  is  the  Where  defend- 
only  defendant,  have  the  cause  set  down  for  hearing  by  the  one  on  rwxSd^ 
Court  as  a  short  cause  for  the  last  day  of  causes  in  term,  or 
at  the  Rolls  on  the  second  day  after  (js).  If,  however,  he  omit  c^um  mty  be 
to  do  this,  and  the  cause  is  set  down  in  the  general  paper,  ^^^^^^  "  * 
he  may,  it  seems,  on  application  to  the  Court,  have  it 
advanced  to  the  head  of  the  paper  on  a  specific  day  (0*    If  Seetu  where 

there  are  other  defendants,  who  will  not  consent  to  the  cause  there  tre  other 

,  ,.  ,        'i*!  1  defendants* 

being  advanced,  it  must  keep  its  place  in  the  general  paper, 

and  come  on  in  its  turn. 

According  to  the  old  practice  of  the  Court,  where  a  Peer,  a  Where  a  defend- 
member  of  the  House  of  Commons,  or  other  privileged  person,  »nt  is  privileged, 
has  appeared  and  is  in  contempt  to  a  sequestration  for  want  of 
an  answer,  and  the  order  for  the  sequestration  has  been  made 
absolute,  the  bill  may  be  taken  pro  confesso  against  him,  by  the 
same  process  that  is  used  in  the  case  of  an  ordinary  person  ; 
and  by  the  1  W.  4,  c.  36,  sect.  13,  after  reciting  that  in  many  By  1  W.  4,  c. 
cases  it  is  necessary,  on  the  part  of  the  persons  having  legal 
rights  against  persons  having  privilege  of  Parliament,  to  pro-  J^ng^^^^^^ji 
ceed  by  bill  in  equity  against  such  persons  so  having  privilege  in  equity  against 
of  Parliament,  to  obtain  from  them  discovery,  on  oath,  of  facts  Par 
intended  to  be  used  or  given  in  evidence  in  courts  of  law,  fiamem^bill 
against  the  persons  making  such  discovery ;  and  that  in  cases        be  taken 
where  such  persons  having,  such  privilege  as  aforesaid  shall 
stand  out  process  of  contempt,  parties  entitled  to  such  disco- 
very against  them  have  not  sufficient  means  of  compelling  or 

(r)  1  T.  &  V.  1  SO.   The  practice  ttiam  Turner  v.  Turner,  4  Sim.  407 ; 

of  tlw  Regiiter^s  Office  appeare,  how-  Baker  v.  Keen,  ib.  496.  In  this  res- 

evei;  to  be,  to  draw  up  the  order  on  pect  the  practice  in  taking  bills  pro 

the  production  of  the  order  for  the  eonfuto  against  a  defendant  who  is 

saqnestretion  only.  not  in  custody  differs  from  the  course 

(t)  Hand.  41,  n.  of  proceeding  where  he  is.  Vid$  pott, 

(f)  Hart  0.  Ashton,l  Mad.  175 ;  vide  sect.  S. 
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Of  taking  BilU  ]pfO  Cmf9§$o : 


^fter        obtaining  the  sanio  in  all  cases,  it  is  therefore  enacted,  that 
Appwfanoc.^  ^^^^       passing  of  the  Act,  when  mnj  detodaat 

haring  privilege  of  Parliament  shall  have  appeared  to  moj  biit 
filed  against  him,  seeking  a  discovery,  npon  oath,  or  whea  an 
appearance  shall  have  been  entered  for  such  defendant  aeeofd' 
ing  to  the  provisions  aforesaid,  and  such  pereon  shall  refase 
or  neglect  to  put  in  his  answer  to  such  bill  within  the  tint 
for  that  purpose  allowed  by  the  rules  and  orders  of  0ueh  Court, 
that  then  it  shall  and  may  be  lawful  for  the  plaintiff  in  aoeh 
suit  to  apply  to  the  Court  for  an  order  that  such  bill  dioald 
be  taken /?ro  confesso  against  such  defendant,  and  upon  nek 
application  such  Court  of  Equity  shall  make  an  order  that 
such  bill  shall  be  taken  pro  confessOy  unless  the  defendant 
shall,  within  eight  days  after  being  served  with  each  order, 
shew  good  cause  to  the  contrary. 
Such  bills  Rbtll  "  And  it  is  further  enacted,  that  when  and  so  soon  as  any 
deDcTas^uTan-  order  shall  have  been  pronounced  by  any  such  Court  rf 

ffwtr  admittiDg  Equity  for  taking  such  bill  pro  confesso,  such  bill  in  Equity, 
tbc  &cti.  examined  copy  thereof  eo  taken  pro  confe$9o^  shall  be 

taken  and  read  in  any  Court  of  Law  or  Equity,  as  eridettce 
of  the  facts  and  matters  and  things  therein  contained,  in  the 
same  manner  as  if  such  facts,  matters  and  things  had  been 
admitted  to  be  true  by  the  answer  of  the  defendant  put  in  to 
such  bill ;  and  such  bill  so  taken  pro  confesso  shall  be  received 
and  taken  in  evidence  of  such  and  the  same  facts,  and  on 
behalf  of  such  and  so  many  persons,  as  the  answer  of  the 
defendant  to  the  said  bill  could  and  might  have  been  read 
and  received  in  evidence  of,  in  case  such  answer  had  been  pot 
in  by  the  defendant  thereto  and  had  admitted  the  same  facts, 
matters  and  circumstances,  as  in  such  bill  stated  and  set  forth ; 
and  in  like  manner  every  other  bill  of  discovery  taken  pro 
eonfesso  under  any  of  the  provisions  of  the  Act,  shall  or  may 
be  taken  and  read  in  evidence  of  the  facts  and  matters  and 
things  therein  contained,  to  the  extent  aforesaid." 

The  above  sections  have  been  substituted  for  the  4th  and  5th 
sections  of  the  45  Geo.  3,  c.  124,  which  they  repeal ;  the  only 
difference  being  in  the  latter  part  of  the  last  quoted  section^ 
which  extends  the  power  of  reading  bills  taken  pro  confesso 
under  its  provision  as  evidence  to  all  bills  taken  pro  confesso 
under  that  Act. 


Where  the  Defendant  is  in  Cuitody. 


It  Li  to  be  obeenred  that  in  Jones  v.  Bams  (a),  upon  an  appli- 
tion  being  made  to  Lord  Eldon,  that  a  bill,  not  a  mere  bill  of  ,  appwiDg>  ^ 
diseoTery»  but  which  prajed  relief,  might  be  taken  pro  con- 
feeeoy  under  the  5th  section  of  the  45th  Geo.  3,  c.  124,  (of 
which  the  13th  section  of  the  1  W.  4,  c.  36,  is  a  precise  copy) 
hit  Lordship  held  that  that  section  applied  only  to  bills  of 
discovery,  and  refused  the  motion ;  but  in  Logan  v.  Grant  (x). 
Sir  Thomai  Plamer,  V.  G.  upon  the  aboye  case  being  cited  to 
him  on  a  similar  application,  said  that  he  thought  there  must 
be  some  misapprehension  of  what  the  Lord  Chancellor  had  said, 
and  that  it  could  not  govern  the  practice,  there  being  no  reason 
why  the  construction  of  the  Act  should  confine  the  relief  given 
by  it  to  bills  of  discovery  only. 

For  the  practice  with  regard  to  the  taking  a  bill  pro  confesso  Against  tht  At- 
against  the  King's  Attorney-general  in  cases  in  which  he  ^°"»«y-8*'**'**» 
omits  to  answer,  the  reader  is  referred  to  a  former  part  of  this 
treatise  (y). 

A  bill  may  be  taken  j^ro  confesso  against  a  corporation  Against  t  cor- 
aggngate  upon  the  issue  of  a  sequestration,  in  the  same  way  pt^^tion. 
that  i»  done  in  the  case  of  an  individual  (2). 


Sect.  III. 
Where  the  Defendant  is  in  Custody, 

We  now  come  to  the  consideration  of  the  course  to  be 
pursued  in  order  to  take  a  bill  pro  confesso  against  a  defend- 
ant who  is  in  actual  custody,  cither  for  contempt  in  not 
appearing  or  in  not  answering. 

With  respect  to  persons  who  are  in  custody  for  a  contempt  where  defend- 
in  not  appearing,  the  stat.  1  W.  4,  c.  36,  s.  11,  confers  upon  ant  is ^in  prison 
the  Court,  as  we  have  before  seen,  a  power,  in  case  a  defend-  iQg, 
ant  upon  being  brought  up  by  habeas  corpus  shall  refuse  or 
neglect  to  enter  his  appearance,  or  (being  within  the  walls  of 
any  prison  in  England,  under  or  charged  with  an  attachment  or 


(tt)  17  Ves.  S68. 
>  («)  1  Ms4.  686. 
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For  iiot      other  process  of  contempt,  shall,  after  fourteen  days*  notice  in 

appeanng.     ^p^^iQg  requiring  him  to  enter  an  appearance,  refuse  or  neglect 

to  enter  his  appearance,  or  to  appoint  a  clerk  in  Court  to  aet  ii 

his  behalf),  to  appoint  a  clerk  in  Court  to  enter  an  appemoea 

for  such  defendant,  and  it  directs  that  such  proceedings  may  be 

Appearance  thereupon  as  if  the  party  had  actually  appeared.  So  that 

maybeobuined     ,  !L.  •    -        /  i        ^  j 

either  by  bring-  where  a  party  is  m  actual  custody,  an  appearance  may  be 
ing  him  up  upon  obtained  from  him  either  by  bringing  him  up  to  the  bar  of  the 
^^^"^  '    Court,  or  by  serving  him  in  the  prison  where  he  is,  with  the 
or  by  temng     notice  required  by  the  Act.    By  this  means  he  ie  placed  ia 
him  with  four-    the  same  situation  as  a  defendant  who  has  appeared  and  faM 
in  prison  ;        been  taken  upon  process  of  contempt  for  not  answering,  and 
the  same  method  may  be  pursued  for  getting  the  bill  takes 
pro  confesso  against  him  as  against  such  defendant, 
bat  twenty-one       It  is  to  be  observed,  however,  that  if  the  plaintiff  inteadi 
eia^pie'flom  his  ^        ^  ^^^^  P^^  confesso  against  a  defendant  who  is  in  cos- 
first  commit-      tody  for  not  appearing,  he  must,  under  the  1 3th  nile,  allow 
'    '        him  twenty-one  days  from  the  time  of  his  beings  lodged  in 
gaol  or  prison,  or  from  the  attachment  being  lodged  sgainst 
him,  he  being  already  in  prison,  before  he  enters  an  appesr- 

.  ance  for  him  under  the  above  section.    He  must  likewise  take 

and  appearance  ,  , 

must  be  entered  care  that  the  appearance  is  entered  for  him  within  fourteen 
diys'after'^"  days  after  the  expiration  of  the  twenty-one  days  within  which 
he  may  put  in  his  answer,  otherwise  he  will  be  entitled  to  be 
otherwise  d  discharged,  upon  his  application  to  the  Court,  under  the  same 
fendant  will  be  unless  the  Court  shall  see  good  cause  to  remand  him. 

discharged.  Therefore  where  the  plaintiff  does  not  intend  to  bring  the 
defendant  to  the  bar  of  the  Court,  but  to  enter  an  appearance 
for  him,  upon  notice,  in  the  manner  authorized  by  the  11th 
section,  he  should  so  contrive  the  notice,  that  the  fbarteen 
days  shall  expire  within  fourteen  days  after  the  expiration  of 
the  twenty-one  days ;  and  if  tlie  defendant  has  not  been 
brought  to  the  bar  at  all,  the  fourteen  days'  notice  in  writing, 
to  be  served  upon  him  in  prison,  must  also  expire  within  the 
time  limited  by  the  5th  rule  for  a  defendant  who  is  actually  in 
prison  being  brought  to  the  bar,  otherwise  the  defendant  will 
be  entitled  to  apply  for  his  discharge  under  the  operation  of 
that  rule. 

After  an  appearance  has  been  entered  for  a  defendant  under 
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tha  provisions  of  the  above  Act,  the  plaintiff  may,  (if  th6  Forwtnt  of 
disf(B&dant  remains  in  custody,  and  does  not  put  hi  an  answer  .  Aaiww*  ^ 
within  the  time  limited  for  that  purpose  by  the  orders  of  the 
Court),  issue  an  attachment  against  him  for  his  contempt  in 
not  answering,  and  charge  him  with  that  contempt,  by  lodging 
file  attachment  with  the  Warden  of  the  Fleet ;  he  may  then 
proceed  to  have  the  bill  taken  pro  confesso  against  him,  in 
the  manner  directed  by  the  second  rule,  which  will  be  pre- 
sently detailed  (a). 

According  to  the  old  practice  of  the  Court,  where  a  de-  Proceeding 
fendant  was  in  custody  for  a  contempt  in  not  obeying  the  ^ilir'lJ^^JSBd''^ 
subpoBTM^  the  first  step  was,  if  he  was  in  the  hands  of  the  under^tETflld 
messenger  or  of  the  seijeant-at-arms,  to  have  him  brought  ^"^JJJ^®^^* 
to  the  bar  of  the  Court  by  the  officer.    If  he  was  in  actual 
prison,  he  was  brought  up  by  habeas  corpus^  and  upon  his 
beii^  so  brought  up  he  was  committed  (or  if  brought  up  from 
thence  remanded)  to  the  Fleet  prison  (6). 

The  def<Midant  being  thus  in  custody  of  the  Warden  of  tho 
Fleet  charged  with  his  contempt,  the  next  step  was  to  bring 
him  up  again  to  the  bar  by  the  ordinary  habeas  corpus  of  the 
Conrt ;  upon  which  occasion  the  Court  admonished  him  of  his 
contempt,  and  interrogated  him  as  to  the  cause  of  his  refusal, 
and  it  usually  assigned  him  a  day  to  answer.  He  was  then 
remanded  to  the  Fleet,  and  if  he  persisted  in  his  contempt  he 
was  again  brought  into  Court  upon  an  alias  habeas  corpus ; 
then  by  a  pluries  habeas  corpus,  being  at  such  several  times, 
upon  his  continuing  contumacious,  remanded  to  the  Fleet, 
If  aflter  being  brought  up  and  remanded  upon  a  pluries  habeas 
oorputj  he  still  continued  contumacious,  he  was  then  brought 
up  lor  the  last  time  upon  an  alias  pluries  habeas  corpus^ 
whereupon  an  order  would  be  made  for  taking  the  bill  pro 

(a)  It  is  to  be  observed,  that  in  answer  has  been  extended  to  eight 

Older  to  entitle  a  plaintiff  to  take  this  weeks  in  a  town  cause,  and  ten  weeks 

conrae  he  most  wait  till  the  defend-  in  a  countiy  cause  ;  the  effect  of 

ant's  time  for  answering  has  expired  which  has  been,  very  considerably, 

before  he  can  proceed ;  this,  accord-  to  protract  the  period  within  which 

ing  to  the  practice  of  the  Court  at  the  the  plaintiff  can  proceed  to  take  the 

time  when  the  1  W.  4,  c.  S6,  was  bill  po  confesso,  and  consequently 

pasted,  was  eight  dayt  after  appear-  the  Ume  of  the  defendant's  imprn 

ance,  but  by  the  new  orders  of  the  sonment 

21  December  18SS,  ord.  x.  the  time  {b)  Hind.  110. 
for  the  defoadant's  putting  in  his 
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For  want  of 
Answer. 


New  practice 
under  1  W.  4, 
C.36. 


Where  defend- 
ant is  in  prison 
for  a  misde- 
meanor. 


confesso  against  him,  the  Court  having  previouBly,  if  be  had 
not  appeared,  ordered  that  an  appearance  should  be  entered  fiir 
him,  pursuant  to  the  statute  5  Geo.  2,  c.  25  (c). 

In  order  to  obviate  the  delay  and  expense  of  this  protrmcted 
process,  the  Commissioners  for  inquiring  into  the  Practice  of 
the  Court  recommended  that  it  should  be  coneiderablj 
shortened  ;  in  pursuance  of  which  it  has  been  enacted,  by  the 
1  W.  4,  c.  36,  s.  15,  rule  2,    that  if  any  defendant  being  in 
contempt  for  not  answering  the  bill,  shall  have  been  broogbt 
to  the  bar  of  the  Court  under  process  for  such  contempt  and 
shall  have  been  committed  or  remanded  back  to  the  prison  of 
the  Fleet,  the  plaintiff  may  sue  forth  the  writ  of  habetis  corpmSf 
in  the  manner  and  form  heretofore  in  use  in  the  like  cases, 
provided  that  there  shall  be  at  least  twenty-eight  days 
between  the  day  on  which  such  defendant  was  so  committed  or 
remanded  back  and  the  return  of  such  writ  of  habeas  corpus'; 
and  upon  the  return  of  such  writ  of  habeas  corpus^  in  case 
such  defendant  shall  not  have  put  in  his  answer^  the  Court 
shall  order  the  bill  to  be  taken  pro  confesso  against  such 
defendant,  in  the  same  manner  as  is  now  usual  in  the  like  cases 
upon  the  return  of  a  writ  of  alias  pluries  habeas  corpus^  and 
such  decree  shall  thereupon  be  made  as  shall  be  thought  just." 
By  the  fourth  rule  of  the  same  section,  it  is  also  enacted, 
that  where  a  defendant  is  confined  for  a  misdemeanor,  and 
has  been  brought  before  the  Court  upon  an  habeas  corpuSp 
and  thereupon  has  been  turned  over  to  the  Fleet  pro  formd, 
but  has  been  carried  back  to  the  prison  from  whence  he  < 
with  his  cause,  another  writ  of  habeas  corpus  may 
directed  to  the  gaoler  or  keeper  of  the  prison  to  which  he  hss 
been  carried  back,  and  thereupon  the  defendant  shall  be 
brought  into  Court  and  remanded  to  the  prison  from  whence 
he  came,  with  his  cause,  without  being  turned  over  again  to 
the  Fleet  prison,  and  the  bill  may  be  taken  pro  confesso,  in 
the  same  manner  in  all  respects  as  if  the  defendant  had  been 
all  along  in  the  custody  of  the  Warden  of  the  Fleet.** 

This  rule  was,  as  we  have  seen  ((/),  introduced  for  the  purpose 
of  rendering  the  process  of  the  Court  for  compelling  an  answer 
as  effective  against  prisoners  in  custody  for  misdemeanors  as 

(c)  Hind.  110.  (d)  Ante,  p.  5M. 
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against  other  pefsons.  Nothing,  however,  is  said  in  the  rule  as    For  want  of 
to  the  time  which  must  elapse  between  the  period  of  his  being  ,  Answer. 
committed  to  the  Fleet  pro  formd  upon  the  first  habeas  corpus^ 
and  the  return  of  the  second ;  but,  it  is  presumed,  that  it  must 
be  the  same  as  that  prescribed  in  the  second  rule,  where  a 
defendant  has  been  committed  or  remanded  to  the  Fleet. 

Under  these  rules,  therefore,  coupled  with  the  other  rules 
and  sections  of  the  Act,  the  course  of  proceeding  in  order 
to  take  a  bill  pro  confesso  against  defendant  in  custody  for 
not  putting  in  an  answer,  is — 

1.  Where  he  is  in  custody  of  the  messenger  or  serjeant-at-  A  defendant 

artM,  to  cause  him  to  be  brought  to  the  bar  of  the  Court  !?  ^^""'^^y  ^ 
/  ®  the  messenger 

within  the  time  limited  by  the  fifth  rule,  when,  unless  the  Court  or  serjeant-at- 

shall  see  fit  to  order  his  discharge,  as  coming  under  any  of  the  JJl^ghjJ* "Jfp 

rules  before  pointed  out,  he  will  be  committed  to  the  Fleet  commiited  to 

prison  until  he  answers  and  clears  his  contempt. 

2.  Where  he  is  already  in  gaol  for  a  misdemeanor,  he  A  defendant  in 
must  be  brought  up  to  the  bar  of  the  Court,  by  habeas  corpus  J^anOT*""" 
cum  causiSy  within  thirty  days  from  the  attachment  being  must  be  com- 
lodged  against  him  (unless  such  thirty  days  shall  expire  in 

vacation,  in  which  case  he  must  be  brought  to  the  bar  within 
the  first  four  days  of  the  ensuing  term)  when  the  Court  will 
make  an  order  that  he  shall  be  conmiitted  to  the  Fleet,  pro 
farmdf  and  then  carried  back  to  the  prison  from  whence  he 
came,  cum  causis, 

3.  Where  he  is  in  the  Sheriff's  prison,  or  in  the  Fleet,  A  defendant  in 
haying  been  lodged  there  in  pursuance  of  process  of  contempt  a"(mn'ty  ^oV° 
for  not  answering,  or,  being  already  there,  has  been  charged  or  in  the  Fleet, 
with  such  process,  he  must  be  brought  up  to  the  bar  by  habeas  brouirht  npind 
corpus  within  the  time  specified  in  the  fifth  rule  before  referred  committ^to 
to,  and  upon  being  so  brought  up  he  will  be  committed  or  re-  **** 
roanded  to  the  Fleet  prison  till  he  puts  in  his  answer  and 

clears  his  contempt. 

From  this  statement,  it  appears  that  in  no  case  will  the 
statute  apply  till  the  defendant  has  been  brought  to  the  bar 
of  the  Court,  and  committed  or  remanded  to  the  Fleet  prison^ 
charged  with  the  contempt ;  and  in  Bilton  v.  Bennett  (c), 

(e)  4  Sim.  17. 
Y  T  2 
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For  want  of    where  a  defendant  in  contempt,  for  v«rant  of  a  joint  answer  bj 
'  himself  and  his  wife,  being  in  the  custody  of  the  warden  of 


the  Fleet  for  contempt  in  another  cause,  was  brought  up  at 
once  by  habeas  corpus  for  the  purpose  of  having  the  bill  takea 
pro  confesso  against  him,  without  having  been  brought  up  by 
a  previous  habeas  corvus,  and  remanded  till  he  answered  the 
bill,  the  Vice-Chancellor  ruled  that  the  bill  could  not  then  be 
taken  pro  confesso,  but  that  he  must  be  remanded  to  the  Fleet 
and  brought  up  again  by  another  habeas  corpus,  returnable  in 
twenty-eight  days  from  such  remanding  (/*). 
nudn'^ere*'  '^^^  prisoner  being  thus  biought  to  the  bar  of  the  Court, 
twenty-eight  committed  or  remanded  to  the  Fleet,  charged  with  his 

^^y*»  contempt,  must  remain  in  prison  for  at  least  twenty-eight  days 

(which  are  to  be  allowed  him  om  such  his  committal  or  re* 
after  which  he  mending  to  put  in  his  answer) ;  he  may  then  be  ag^n  brought 
up  to^ba?***  purpose  of  having  an  order  made  for  taking 

the  bill  pro  confesso  against  him. 
hy  hubeat  This  is  to  be  done  by  means  of  the  writ  of  Aoieof 

corpus,  mentioned  in  the  second  rule  above  referred  to,  but  ia 
case  the  defendant  is  in  custody  for  a  misdemeanor,  the  seoond 
writ  of  habeas  corpus,  mentioned  in  the  fourth  rule,  must  be 
resorted  to. 

Requisites  to  be      In  suing  out  this  writ  of  habeas  corpus,  viko  thinirs  are  to 

attended  to  m     ,  ,  ,        .  ,  ,  .      -  ^ 

the  return  of  the      attended  to  with  respect  to  the  return ;  viz.,  nrst,  to  hafe 

it  fixed  at  such  a  time,  that  the  defendant  may  have  at  least 
twenty-eight  days  (from  the  time  of  his  committal,  or  being 
remanded)  to  put  in  hb  answer  before  he  is  again  brought 
Must  not  be      up;  and  secondly,  that  such  twenty-eight  days  shall  not 
l^'^dayrfrom'  ^^P^^®  before  two  calendar  months  have  elapsed  from  the 
committal  to  the  time  of  the  defendant's  being  first  committed  to  gaol  up<Mi  the 
'  process,  or,  if  he  was  already  in  prison,  of  the  process  being 

lodged  against  him  there  ;  for,  it  is  to  be  observed,  that  by  the 
thirteenth  rule  the  plaintiff  cannot  proceed  to  take  the  bill 
monS!  fr^m pro  confesso  till  after  the  expiration  of  two  calendar  months 
original  com-     from  the  time  of  his  being  first  committed  to  prison  undei 
mittal  to  prison; 

(f)  It  is  to  be  observed,  that  in   it  was  done  withovt  an  order  lo 
the  above  case  the  husband  had  put   sanction  it,  the  Court  treated  ii  as  a 
in  an  answer  for  himself,  in  which  nis    nullity,    Vidt  ante,  p.  209. 
wife  did  not  join ;  but,  inasmuch  as 
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the  procesa  of  contempt,  or  from  the  process  being  lodged  ^^^J^*^ 
against  him,  he  being  ab^ady  in  prison. 


It  u  also  to  be  observed,  that  the  same  rule  provides  that  bnt  must  be 
the  plaintiff  shall,  at  the  expiration  of  such  two  calendar  J[jJ^'°hi'Jnd  Irf 
months,  proceed  to  take  the  bill  pro  confessOf  and  shall  the  two  montht. 
actually  obtain  an  order  for  that  purpose  within  six  weeks 
after  the  expiration  of  the  two  calendar  months,  and  that  in 
default  of  his  so  doing  the  defendant  may  apply  to  the  Court 
for  his  discharge.    So  that,  besides  the  two  points  before 
mentioned  as  necessary  to  be  observed  in  respect  of  the  return 
of  the  habeas  corpus,  under  which  the  defendant  is  to  be 
brought  up,  there  is  this  third  point  to  be  attended  to ;  namely, 
to  have  it  fixed  so  that  it  shall  fall  within  the  six  weeks,  to 
be  computed  from  the  end  of  the  two  calendar  months  from 
the  period  of  the  defendant's  being  committed  to  prison  or 
the  attachment  being  lodged  against  him  (^). 

The  defendant  being  brought  up  under  the  writ  of  habeas  Oider  upon  re- 
corpus  above  mentioned,  the  Court  will,  if  he  still  persists  in  ^J^f 
his  refusal  to  put  in  an  answer,  make  an  order  for  taking  the 
bill  pro  confesso  against  him ;  and,  it  is  to  be  observed,  that  Decree  may  be 
in  such  cases  the  plaintiff  may,  if  the  defendant  or  defendants  ^oUonwheie 
in  custody  be  the  only  defendants,  have  the  bill  taken  pro  no  other  defend- 
confesso,  and  obtain  a  decree  (upon  the  application  of  counsel), 
at  the  return  of  the  habeas  corpus,  without  the  process  of 
setting  down  the  cause  (A).    In  such  cases  it  must  form  part 
of  the  order  by  which  the  defendant  is  remanded  upon  the  first 
habeas  corpus^  that  the  clerk  in  Court  should,  at  the  return  of 
the  next  habeas  corpus,  attend  in  Court  with  the  record.  If 
there  be  other  defendants,  the  cause  must  be  set  down  (t),  which 
must  also  be  done  in  all  cases  where  the  defendant  is  not  in 
custody,  whether  the  order  has  been  made  upon  the  issuing  of 
a  sequestration  (Ji),  or  under  the  statute,  against  a  defendant 
who  has  absconded  to  avoid  process  (/). 

It  may  be  noticed  in  this  place,  that  where  a  plaintiff,  after  ]^^^g^*J  ^ 


(^)  The  course  of  proceeding  when      {h)  Set^ve  v.  Edwards,  S  Ves. 
the  time  within  which  a  plaintiff  ought   S72 ;  Lewis  v.  Marsh,  2  S.  &  S.  220. 
to  obtain  the  order  for  taking  the  bill       (i )  Ibid,  1  Newland  95 ;  ted  vide 
pro  eonfem  expiies  during  the  vaca-    1  Smith,  Ch.  P.  113. 
tion,  does  not  very  clearly  appear.         (fc)  Antc^GS^, 

( /)  Ante,  p.  276. 
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Sum. 
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In  what  cases 
(Umrt  may  de- 
tain defendant 
in  cuitcKly  till 
he  has  an> 
swcred  the  bill 
or  interroga- 
tories. 


a  deftfodant  has  been  taken  into  cnatodj  upon  a  contempt  for 
want  of  an  answer,  is  desirous  of  amending  his  bill,  he  may 
do  ffo  without  prejudicing  his  right  to  take  the  bill  pro  comftstOy 
under  the  tenth  rule  of  the  Act,  1  Will.  4,  c.  36,  s.  15. 

As  it  not  unfrequently  happens  that  in  the  case  of  m  de- 
fendant standing  in  the  situation  of  a  trustee  hmring  no  bene- 
ficial interest  in  the  subject  matter,  a  mere  fbrainl  answer 
would  fulfil  all  the  purposes  of  taking  the  bill  pro  camfeao, 
the  Act  provides  a  method  of  putting  in  such  answer  in  cases 
where  the  defendant  is  a  mere  formal  party,  hj  directing,  that 
in  every  case  where  the  defendant  has  been  brought  to  the 
bar  of  tlic  Court  to  answer  his  contempt  for  not  answering, 
and  shall  refuse  or  neglect  to  answer  within  the  next  twentj- 
one  days,  the  plaintiff  shall  be  at  liberty,  with  the  leave  of  tlw 
Court,  (upon  ten  days  previous  notice  to  the  defendant  after 
the  expiration  of  such  twenty -one  daySy  unless  good  cause  be 
shown  to  the  contrary),  instead  of  proceeding  to  have  the  bill 
taken  pro  confesso,  to  put  in  such  an  answer  to  the  bOl  as 
thereinafter  is  mentioned,  in  the  name  of  the  defendant,  wiih- 
out  oath  or  signature,  and  thereupon  the  suit  shall  proceed  in 
the  same  manner  as  if  such  answer  were  really  the  answer  of 
the  defendant,  with  which  the  plaintiff  was  satisfied ;  and  the 
costs  of  the  contempt,  and  of  putting  in  such  answer,  may  be 
provided  for  iu  like  manner  as  if  the  defendant  himself  had  put 
in  such  answer;  and  such  answer,  besides  the  formal  parts 
thereof,  shall  be  to  the  following  effect:  that  the  defendant 
leaves  the  plaintiff  to  make  such  proofs  of  the  several  matteis 
in  the  bill  alleged  as  he  shall  be  able  or  be  advised,  and  sub- 
mits his  interest  to  the  Court "  (m). 

It  is  also  enacted  by  the  twelfth  rule  of  the  above  Act 
That  in  any  case  where,  upon  the  application  of  the  plaintiff, 
the  Court  shall  be  satisfied  tliat  justice  cannot  be  done  to  the 
plaintiff  without  an  answer  to  the  bill,  or  to  the  interrogatories 
from  the  defendant  himself,  it  shall  be  lawful  for  the  Court 
to  order  the  defendant  to  remain  in  custody  until  answer  or 
further  order,  but  without  prejudice  to  the  plaintiff  availing 
himself  of  an   of  the  provisions  of  this  Act." 


(in)  Sicl.  10.  rule  II. 
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Proceedings  subsequent  to  Order. 

The  course  to  be  pursued  to  obtain  a  decree  against  the  £ffi;ct 

defendant,  after  the  order  for  taking  the  bill  pro  confesso  has  of  Answ<?r. 


been  pronounced,  has  been  before  pointed  out  (n).    It  remains  Older  not  dis- 

only  to  be  observed,  that  after  the  order  has  been  made,  the  charged  upon 

.      .  ,,1^1         ..1        ,      ^    mere  puUing  m 

mere  putting  m  an  answer  by  the  defendant  will  not  be  a  suf-  of  answer, 

ficient  ground  for  moving  to  set  the  order  aside ;  and  where 

upon  that  ground  a  motion  was  made  to  discharge  an  order  for 

taking  a  bill  pro  confesso,  it  was  refused  with  costs  (o). 

If,  however,  the  plaintiff  receives  the  costs,  or  accepts  the  unless  plaintiff 
answer,  (by  taking  a  copy  of  it  or  otherwise,)  or  takes  excep-  »ccep**  4*® 
tions  to  It,  he  will  waive  the  process ;  the  reason  of  which  is, 
that  he  cannot,  after  an  answer  is  actually  filed,  have  a  decree  Plaintiff  should, 
pro  confesso  without,  in  the  first  instance,  moving  to  take  the  however,  move 
anawer  on  the  file,  which  he  cannot  do  after  any  of  the  above-  answer  off  the 
mentioned  acts  (p),  ^^c* 

But  although  the  mere  gratuitously  putting  in  an  answer  will  Upon  what 

not  be  sufficient  to  discharge  the  order  for  taking  a  bill  pro  con-  ^JJ9\^9:^^ 
J*  ,  1       /.  1  .  .      ;  1        ,  '»'>ll  discharge 

fesso,  yet  wherever  an  order  of  this  nature  has  been  made,  and  the  order. 

the  defendant  comes  in  upon  any  reasonable  ground  of  indul- 
gence, and  pays  the  costs,  the  Court  will  attend  to  his  application 
unless  the  delay  has  been  extravagantly  long  [q).  It  is  not, 
however,  a  matter  of  course  to  discharge  the  order  for  taking 
the  bill  pro  confesso,  and  the  Court,  before  doing  so,  will  re- 
quire to  see  the  answer  proposed  to  be  put  in,  in  order  that  it 
may  form  a  judgment  as  to  the  propriety  of  it,  and  will  not 
put  the  plaintiff  to  the  peril  of  having  just  such  an  answer  as 
the  defendant  shall  think  proper  to  give  (r). 

When  a  bill  is  to  be  taken  pro  confesso,  either  at  the  hear-  I>ecree  pro 
ing  or  upon  motion,  the  plaintiff's  clerk  in  Court  must  attend  ^^^^ 
with  the  record  of  the  bill,  and  then,  if  upon  reading  the 
record,  and  taking  it  to  be  true,  the  plaintiff  appears  to  have 

(n)  Ante,  pp.  685.  G03.  (q)  Williams  o.  Thompson,  Ubi 

(o)  Williams  v.  Thompson,  2  Bro.  tupra. 

C.C.  280;  lCox41S,  S.C.  (r)  Hearne  v.Ogilvie,  U  Ves. 

(P)  Sidgicr  v.Tytc,  11  Ves.  202.  77. 
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Decree. 

^  V  ' 

is  pronounced 
by  the  Court 
itself, 

and  plaintiff 
ctnnbt  take 
such  a  one  as 
he  can  abide 
by. 

Decree  against 
persons  ab- 
sconding, &C. 
fii«i  in  the  first 
instance. 


but  in  other 
cases  it  is  ab- 
solute. 

How  impeached. 


Where  defend- 
ant was  suffer- 
ing under  imbe- 
cility of  mind. 


May  be  varied 
under  circum- 
stances. 


any  equity  against  the  defendant,  the  Court  will  decree  ac- 
cordingly. And  it  is  to  be  observed,  that  where  a  bill  is  to 
be  taken  pro  confesso,  the  Court  hears  the  pleadings,  and 
itself  pronounces  the  decree,  and  does  not  permit  the  pl^jfitiff 
to  draw  up  the  decree,  (as  it  does  in  ordinary  case*  when  the 
defendant  makes  default  at  the  hearing)  (5)  ;  and  where  npoa 
hearing  the  case  it  appeared  that  the  plaintiff  had  no  eqmtjy 
the  bill  was  dismissed  (t). 

It  is  to  be  observed,  that  a  decree  made  upon  taking  a  bill 
pro  confesso  ag^nst  a  person  absconding  to  avoid  being  served 
with  process,  under  the  1  W.  4,  c.  36,  sect.  3,  is  in  efiect 
only  a  decree  nisi,  the  Act  allowing  the  defendant  or  his  re- 
presentatives to  come  in  and  answer  the  bill,  provided  the j  do 
io  within  seven  years,  before  which  time  the  decree  cannot 
be  made  absolute  (u). 

In  all  other  cases  a  decree  made  upon  taking  a  bill  pro  com* 
fesso  is  absolute  in  the  first  instance,  and  no  day  is  given  for 
showing  cause  against  it  (x).  Like  any  other  decree  of  the 
Court,  it  cannot  be  impeached  collaterally,  but  onlj  upon  a 
bill  of  review,  or  to  set  it  aside  for  fraud ;  and  therefore  where 
a  bill  was  filed  for  an  accoimt  of  matters  which  were  em- 
braced in  a  former  bill  filed  some  years  before,  which  had  been 
taken  pro  confesso  for  want  of  answer,  and  the  defendant 
insisted  upon  the  decree  in  the  former  suit  in  bar  to  the  new 
one,  the  new  bill  was  dismissed  with  costs  (y). 

In  Knight  v.  Young  (z),  however,  where  an  attempt  was 
made  on  the  part  of  a  defendant,  by  motion,  to  get  rid  of  a 
decree  taken  pro  confesso  upon  a  sequestration,  and  to  put  in 
an  answer,  on  the  defendant's  own  affidavit  that  he  had  been 
deranged,  Lord  Eldon,  although  he  refused  the  application, 
appeared  to  think  that  a  case  might  occur  in  which  such 
a  proceeding  would  be  allowed,  upon  the  ground  of  im- 
becility of  mind,  when  the  fact  was  established  by  other 
evidence  than  that  of  the  defendant  himself ;  and  in  BolUm 


(5)  Geary  r.  Sheridan,  8  Ves.  192. 

(t)  Molcswoith  v.  Lord  Vtruey, 
2  Dick.  607. 

(«)  Vide  ante,  p.  272. 


(x)  Landon  v.  Ready,  1  S.  &  S. 
44. 

(I/)  Ogilvie  r.  Hearnv,  IS  Ve*. 
563*. 

(1)  2  V.Sl  B.181. 
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V.  Glassford  (a)  his  Lordship,  although  he  did  not  go  the  Decree* 
length  of  admitting  the  party  to  set  aside  the  decree  gene- 
rally, as  if  the  cause  had  never  heen  before  the  Court  for 
hearing,  gave  relief  to  the  party  by  limiting  the  effect  of  the 
decree.  U  appears,  however,  from  the  statement  of  the  case 
in  Knight  v.  Young ,  that  previously  to  doing  this  his  Lord- 
ship had  satisfied  himself,  by  the  affidavits  and  documents 
in  the  cause,  that  the  defendants,  although  they  held  out  a 
long  time,  did  not  mean  that  the  cause  should  be  heard  pro 
con/essOf  and  that  an  answer  had  in  fact  been  prepared,  stating 
the  circumstance  upon  which  they  relied,  the  truth  of  which 
was  established  by  many  other  documents  (b). 

It  seems  that  a  cause  in  which  a  decree  has  been  made  Decree  pro  am- 
upon  taking  a  bill  pro  confesso  may  be  reheard ;  and  where  a  "^^^^^J  ^ 
bill  had  been  taken  pro  confesso  against  a  husband  and  wife, 
and  afterwards  the  husband  died,  the  Court  allowed  the  cause 
to  be  reheard  on  the  petition  of  the  wife  (c). 

It  has  been  before  stated  that  when  a  bill  has  been  taken  pro  Proceeding 

confesso  against  a  defendant  abroad,  who  has  absconded  to  avoid  T**/"  ?P®" 

,     ,  -    ,  ,  .  .  defendant  *b- 

process,  the  defendant,  or  his  representatives,  (if  he  is  dead,)  sconding. 

may,  within  six  months  after  being  served  with  a  copy  of  the 

decree,  (which  the  Act  directs  to  be  served  upon  the  defendant 

or  his  representative  on  his  coming  within  the  jurisdiction,  or 

dying  within  seven  years),  appear  and  petition  to  have  the 

cause  reheard.    He  or  his  representative  may  also,  without 

being  served,  make  a  similar  application  by  petition  any  time 

within  the  seven  years ;  but  if  he  omit  to  do  so  within  the 

seven  years  this  decree  will  stand  absolutely  confirmed  (d). 

It  is  to  be  observed,  that  by  the  4th  section  of  the  Act,  When  made 

it  is  provided  that  if  any  person  against  whom  any  decree  fj^*^^  i»enon 

copy  of  (ilecree 

(a)  2  V.  &  B.  186,  cited.  tisfaction  of  the  Master  that  there  must  be  served. 

(6)  It  is  stated  in  a  note  to  Knight   was  a  debt  due  to  the  Crown,  in  re- 
V.  Youngt  ubi  tupra,  that  the  case  of  spect  of  which  debt,  and  to  the  ex* 
Bolton  V.  Glassford  would  be  re-   tent  of  which,  the  Master  is  to  be  at 
ported  in  the  18th  volume  of  Mr.   liberty  to  give  him  the  benefit,  as  if 
Vesey's  Reports ;  bat  no  such  report,   there  was  no  admission  of  assets, 
however,  occurs.   The  order  in  the   Reg.  Lib.  1811.  A.  1654  (b^. 
registrar's  book,  however,  is  as  fol-      (c)  Tooke  v.  Clarke,  1  Dick.  350. 
lows :  "  His  Lordship  doth  declare   As  to  taking  bills  pro  confem  in  cases 
that  the  decree  is  not  to  be  consi-   of  husband  and  wife,  vide  ante,  p. 
dered  as  affecting  the  defendant  to  214. 
the  extent  of  the  admission  of  assets,      (d)  Vide  ante,  p.  272 
so  far  as  he  can  make  out  to  the  sa- 


Of  taking  Bills  pro  ComfeMWo: 


ProoMdings 
under  Decree. 


Proceedings 
under  %  decree 

ccmftuo 
the  same  as 
upon  an  or- 
dinary decree. 

Bill  taken  pra 
ttMi/imo  cannot 
be  reed  as  evi- 
dence of  the 
state  of  an 
account. 


Whether  a  bill 
taken  pro  con- 
futo  against  a 
party  who  is  in 
custody  or  has 
absconded  can 
be  read  as  evi- 
dence. 


shall  be  made,  upon  refusal  or  neglect  to  enter  his  appearance, 
or  to  appoint  a  clerk  in  Court  or  attorney  to  act  on  his  behalf, 
shall  be  in  custody  or  forthcoming,  so  that  he  may  be  served 
with  a  copy  of  such  decree,  then  he  shall  be  serred  with  a 
copy  thereof  before  any  process  shall  be  taken  out  to  compel 
the  performance  thereof. 

In  all  other  cases  where  a  decree  has  been  made  by  takiag 
the  bill  pro  confesso  the  proceedings  under  it  are  the  same  as 
the  proceedings  under  every  other  decree  made  upon  a  hear- 
ing. If  the  decree  directs  a  reference  to  the  Master,  the 
reference  must  be  proceeded  with  in  the  Master's  office,  ia 
the  same  way  as  any  other  reference.  It  is  however  to  be 
observed,  that  according  to  the  old  practice  of  the  Court,  where 
the  decree  directed  the  Master  to  take  an  account,  a  bill 
taken  pro  confesso  could  not  be  read  before  the  Master  si 
evidence  of  the  state  of  the  account ;  and  that  where,  under  a 
decree,  which  directed  the  Master  to  take  an  account  of  all 
dealings  and  other  transactions  between  the  plaintiff  and  the 
defendant,  and  that  the  parties  should  be  examined  upon 
interrogatories,  &c.,  the  plaintiff  offered,  by  way  of  evi- 
dence in  support  of  his  charge,  a  schedule  annexed  to  his  bill, 
(which  had  been  taken  pro  confesso,)  in  which  he  had  set  ont 
the  account  between  him  and  the  defendant,  the  Master 
required  the  plaintiff  to  prove  his  charge  in  the  usual  way, 
which  the  plaintiff  not  doing,  the  Master  made  his  report  that 
nothing  was  due.  The  plaintiff  took  exceptions  to  the  report ; 
but  Lord  Thurlow,  after  taking  time  to  inquire  into  the 
practice,  overruled  the  exceptions,  and  put  this  case :  "  Sup- 
pose the  defendant  had  answered,  and  the  plaintiff  had  not 
replied  to  the  answer,  must  not  the  plaintiff  have  proved  his 
charge  ?  "  (e). 

This  must  still  be  the  rule  of  practice  in  all  those  cases  in 
which  the  bill  has  been  taken  pro  confesso  in  the  ordinary 
course,  i.  e.  upon  a  sequestration  against  a  defendant  who  is 
not  in  custody,  and  who  has  not  absconded  to  avoid  the  pro- 
cess ;  but  there  appears  to  be  some  doubt  whether  bills  taken 
pro  confesso,  under  the  1  W.  4,  c.  36,  against  a  defendant  in 


(*)  Domiiiicelti  v.  Latli,  2  Dick.  588. 
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custody,  or  who  has  ahsconded,  may  not  be  read  in  evidence,  9^  reading  a 

aa  well  before  the  Master  as  elsewhere.  confm^^iM^ek^ 

It  will  be  seen,  upon  reference  to  the  fourteenth  section,  dence. 

which  has  been  before  set  out  (y ),  (and  which  is  in  fact  a 

copy  of  the  sixth  section  of  the  45  G.  3,  c.  124,  which  the  against  men^^ 

Act  of  the  1  W.  4,  c.  36,  repeals,)  that  as  soon  as  such  an  ^^^^ 

mecit, 

order  as  therein  mentioned  (that  is  to  say,  the  order  autho- 
rized by  the  preceding  section  to  take  a  bill  pro  confesso^ 
which  seeks  a  discovery  upon  oath  against  a  defendant  hav- 
ing privilege  of  Parliament,)  shall  have  been  pronounced  for 
taking  such  bill  pro  confesso,  such  bill  so  taken  pro  con^ 
Jesso,  or  an  examined  copy  thereof,  shall  be  read  in  any  Court  and  U  not  con- 
of  law  or  equity,  as  evidence  of  the  facts,  matters  and  things  dScovoy  only ^ 
therein  contained,  &c.  It  then  goes  on  to  enact,  that  in  like 
manner  every  other  bill  of  discovery  taken  pro  confesso  under 
any  of  the  provisions  of  the  Act  shall  or  may  be  read  in  evi- 
dence of  the  facts  and  matters,  and  things  therein  con- 
tained {g) :  so  that  a  question  arises  whether,  under  this 
clause,  bills  requiring  a  discovery  on  oath  from  other  persons 
than  those  having  privilege  of  Parliament,  can,  after  they 
have  been  taken  pro  confesso,  be  read  as  evidence  against 
such  persons  ? 

With  respect  to  the  application  of  this  Act  to  render  all  Whether  statute 

bills  taken  pro  confesso  under  its  provisions  (whether  bills  for  ?PP.^^??  *° 

,         ,  .1,     ^      1.  ,  /.v      .1         individuals  not 

discovery  only  or  bills  for  discovery  and  relief)  evidence  decided. 

against  persons  having  privilege  of  Parliament,  there  can,  after 
the  decision  of  Sir  Thomas  Plumer  in  Logan  v.  Grant  (A), 
upon  the  construction  of  the  45  Geo.  3,  c.  124,  s.  5,  which 
has  been  before  referred  to,  be  little  doubt :  whether  it  can 
be  extended,  under  the  additional  words  above  mentioned,  to 
render  bills,  taken  pro  confesso  against  persons  not  having 
privilege  of  Parliament,  evidence  against  such  persons,  or  if 
it  can,  whether  such  extension  will  be  confined  to  bills  of  dis- 
covery only,  (which  are  the  bills  specifically  pointed  out  in 
that  part  of  the  section),  are  points  which  have  not  yet  been 
decided.  In  the  absence  of  authority,  therefore,  upon  these 
points,  all  that  the  writer  can  do  is  to  call  the  reader's  atten- 

if)  Antt.  686.  in  the  45  Geo.  3,  c.  124,  s.  5. 

(g)  The  words  in  italics  were  not      (h)  I  Mad.  626,  ant#,  687. 
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OrmdiDg  m  tion  to  them,  and  to  express  his  indiyidual  opinion  to  be*  tbit 
cot^mo  as'eH-    ^^^^  respect  to  bills  which  are  merely  filed  for  a  discoTery, 

^p***  ^  without  praying  relief,  there  can  be  little  doubt  that  the  words 

before  alluded  to  will,  where  they  have  been  taken  pro  conjesto 
under  the  Act,  render  them  available  as  evidence  against  the 
plaintiffs,  although  they  be  not  persons  having  the  privilege 
of  Parliament;  and  that  there  seems  to  be  no  reaaon  why  the 
doctrine  of  Sir  Thomas  Plumer  in  Logan  v.  Grant  should  not 
apply  to  the  case  of  bills  filed  by  unprivileg^  persons,  as  well 
as  to  those  which  are  exhibited  on  behalf  of  members  of  Par- 
liament. 
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Vide  ExECXTTOB.  Jubisdiotion  of  the  Coubt. 

Sendee  of  subpoena  or  other  process  abroad,  in  what 

cases  good   278,  279,  280 

Defendant  going  abroad  to  ayoid  process. 

Vide  Absgondiivo. 
Peer  abroad,  service  of  subpoena  or  letter  missive 

at  his  town-house,  good       -      -      -      -  666 

ABSCONDING  TO  AVOID  PROCESS: 

Stat.  6  Geo.  2,  c.  25,  repealed  and  re-enacted  by 

lWill.4,  c.  36    270,  n. 

Proceedings  under^ 

must  be  in  strict  conformity  with  the  Act       -  274 

to  compel  api)earance      -----  ib. 

to  take  bill  pro  confesdo  against      -      -      -  271 

where  only  one  defendant      -     ^  -  276 
not  good  unless  party  has  been  in 
England  within  two  years   -  273.  275 
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ABSCONDING,  iLC.—cantinued.  page. 

to  make  decree  absolute, 

where  nartv  returns  within  seren  years,  272 
where  iie  does  not  return    -  273 
by  defendant  to  avoid  decree    -      -      -      -  ib. 
Minister  of  parish  preventing  publication  of  order 

liable  to  indictment      -----  274 
Affidavit,  if  upon  information,  must  state  from  whom 

information  derived      -----  ib. 
Act  1  Will.  4,  c.  36,  applicable  to  all  cases  where 

party  goes  abroad  to  avoid  process       -      -  276 
to  Dills  of  revivor     -      -      -      •      -      -  ib. 

ABSENCE  OF  PARTIES : 

Effect  of.  how  remedied.    Vide  Parties. 

Not  a  ground  for  dismissal  of  bill  at  the  hearing  388 

ABSOLUTE : 

In  wh^t  manner  decree  made  absolute  against  infant. 
Vide  Infant. 

ACCOUNTS: 

Suits  for.    Vide  Parties. 

Settled,  bills  to  open,  certainty  reauired  in  -  -  481 
where  defendant  sets  up  statea  account  -  -  ib. 
or  an  award      -      -      -      -  -      -  ib. 

ACCOUNTANT  GENERAL; 

Stock  may  be  transferred  to,  under  28  Geo.  3,  c.  87, 

where  executor  is  abroad     -----  296 

ACCOUNTANTS  TO  THE  CROWN : 

May  be  relieved  in  the  Court  of  Exchequer    -      -  176 

E ending  the  passing  of  their  accounts       -       -  177 
ut  must  proceed  by  bill  against  the  Attorney- 
general  -------      -  176 

May  file  a  bill  against  Attorney-general  during  the 

passing  of  their  accounts      -      -      -      -  177 

ACT  OF  BANKRUPTCY.    Vide  Bankruptcy. 

ACT  IN  PAIS : 

Wife  may  dispose  of  her  separate  property  to  her 

husbana  by------      -  127 

ACTION  AT  LAW  : 

Brought  in  consequence  of  a  contempt  irregularly 

issued,  restrained  by  injunction      -      -      -  665 
but  without  prejudice  to  the  party  applying  to 
the  Court  for  compensation    -  666 
Will  not  deprive  wife  of  her  ripht  to  her  cftoses 
in  ar/i(>n  by  survivorship  unless  judgment     -      -  155 
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ACTS  OF  PARLIAMENT:  page. 
Informations  under  -------S 

Vide  Informations. 

ADDRESS  OF  A  BILL.    Vide  Bill. 
ADJUDICATION  IN  BANKRUPTCY: 

Validity  of,  how  to  be  disputed,  according  to  the  old 

practice  --------87 

under  the  Bankruptcy  Court  Act      -      -      -  88 

ADMINISTRATION,  Letters  of: 
Limited : 

In  what  cases  necessary,  where  no  representative 
in  England     -------  294 

Special : 

how  appointed  where  executor  abroad      -      -  206 
under  28  Geo.  3,  c.  87,  effect  of  executor  return- 
ing to  England       -      -  -      -      -  lb. 
where  executor  an  infant   -      -      -      -      -  21)0 
Prerogative.    Vide  Probate. 

ADMINISTRATOR: 

May  file  a  bill  before  administration  sued  out  -      -  420 
but  must  obtain  administration  before  bearing  -  ib. 
and  allege  in  his  bill  that  it  has  been  granted   -  ib. 
defendants  may  plead  that  no  administration  has 
been  granted  -------  420 

Vide  Probate. 
Defendant,  not  necessary  to  aver  in  bill  that  admini- 
stration has  been  actually  taken  out      -      -  421 
Need  not  describe  himself  as  sucli  in  the  com- 
mencement of  bill  -------  464 

ADMINISTRATRIX  : 

Husband  of.    Vide  Feme  Covert.  Parties. 

ADMISSIONS: 

Cannot  be  made  on  behalf  of  infant  -      -      -      -  238 

ADVERSE  CLAIMANTS.    Vide  Parties. 

ADVERSE  INTERESTS.    Vide  Parties.    (Joindeb  op 
Plaintiffs.) 

ADVOWSON : 

Origin  of  how  alleged  in  a  bill  -----  467 

ADULTERY  OF  WIFE: 

Effect  of^  upon  her  right  to  maintenance  out  of  the 

income  of  her  property  -      -      -      -      -  136 
upon  her  right  to  a  settlement  -      -      -      -  147 
wnere  wife  is  a  ward  of  court  and  has  been  mar- 
ried clandestinely  -      -      -      -      -  -148 
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AFFIDAVIT :  page. 
Where  infants  are  concerned,  master  cannot  in  gene- 
ral receive  affidavits  under  a  decree  against 
infants  230 
unless  by  consent  of  solicitor      -      -      -      -  ib. 
Where  the  infant's  solicitor  acquiesced  in  the  use  of 
affidavits  instead  of  examination  by  interroga^ 
tories,  held  to  be  good    -      -      -      -      -  102 
That  there  is  no  settlement  of  wife's  money     -      -  122 
Upon  motion  for  a  serjeant-at-arms  under  the  1  W.  4, 

c.  36,  Rule  1.  022 

Vide  Sbrjsant-at-arhs. 
As  to  party  absconding  to  avoid  process, 

if  upon  information,  must  state  from  whom  re- 
ceived   --------  274 

must  follow  the  terms  of  the  Act       -      -      -  ib. 
On  motion  for  leave  to  amend  bill  by  adding  a  new 

co-plaintiff  301 

must  show  that  party  to  be  added  has  given  his 
consent, 

When  required  on  issuing  an  attachment  -  -  -  570 
In  what  cases  bill  must  be  accompanied  by.  Vide  Bill. 

AFFIDAVIT  OF  MERITS : 

Vide  SuBPCENA  (Substitutbd  Servicb.) 

AFTER  ACQUIRED  PROPERTY : 

Of  bankrupt,  in  what  cases  liable  to  his  .  debts  -      -  76 

second  bankruptcy      ------  ib. 

Of  insolvent  debtor,  in  what  cases  liable  to  his  debts  ib. 

AGENTS : 

Substituted  service  upon  -----  265.  268 
Of  persons  abroad, 

service  of  subpoena  upon    -----  280 
Having  the  custody  of  deeds,  &c.    Vide  Parties. 
In  fraudulent  transactions. 

May  be  made  parties  to  a  suit  -  -  -  396 
To  sell,  may  be  made  parties  to  a  suit  -  -  -  304 
Employment  of,  will  not  destroy  privity  -  -  -  428 
In  what  cases  necessary  parties.    Vide  Partibs. 

AGREEMENT : 

For  an  assignment  of  wife's  chattels  real  -      -      -  170 
Letters  constituting,  may  be  stated  either  as  the 

agreement  or  an  evidence  of  it       -      -      -  472 
Not  necessary  that  it  should  be  stated  to  have  been 

in  writing      -------  ib. 

or  signed    -      --      --      --  -ib. 

Vide  Spbgific  Pbrformanob. 

ALIEN : 

Import  of  the  term   -      --      --  --67 

By  the  old  law,  incapacitated  from  suing  at  all       -  60 
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'ALIEN — continued,  pag^* 

By  the  modern  law,  may  sue  for  personal  demands  -  51 

secus  alien  enemies     ------  ib. 

May  sue  for  copyrights     ------  ib. 

8ecu8  of  works  published  abroad        -      -      -  ib. 

May  hold  a  lease  of  a  house  for  habitation      -      -  52 

Cannot  maintain  real  or  mixed  actions    -      -      -  ib. 
May  sue  for  contracts  entered  into  in  a  foreign 

country  --------      -  ib. 

but  decision  is  goyemed  by  the  law  of  that 

foreign  country      -      -      -      ^      -      -  ib. 

and  the  court  will  not  grant  a  ne  exeat  re^no    -  ib. 
May  be  compelled  to  disclose  the  place  of  his  birth 

birth  by  information     ------  68 

Ne  exeat  regno  not  usually  granted  between  fo- 
reigners       --------  ib. 

except  where  equity  is  very  clear      -      -      -  ib. 
Where  husband  is  an  alien  and  resides  abroad,  wife 

may  sue  alone        ------  us 

Vide  Security  for  Costs. 


ALIEN  ACT: 

Plaintiff  in  confinement  under,  preparatory  to  remo- 
val, ordered  to  give  security  for  costs 

ALIEN  ENEMY: 

What  constitutes  one : 

residence  in  a  country  at  war,  and  trading  there, 
even  though  the  party  be  a  neutral 
or  the  consul  of  a  neutral  power 
or  a  British  ambassador  or  other  British  sub- 
ject   

unless  he  has  a  licence  to  trade 
Cannot  sue  for  real  or  personal  demands  - 

unless  resident  by  licence  -      -      -      -  - 

or  under  proclamation  of  war    -      -      -  - 

Where  resident  here  for  a  long  time,  pleas  of  alienage 
discountenanced  ------- 

Prisoners  of  war  may  sue  for  contract  entered  into 
during  his  captivity       -      -      -      -  - 

Property  of,  cannot  oe  sued  for  by  other  persons 

unless  acquired  by  trade  under  King's  licence  - 
Insurance  on  cargo  of,  cannot  be  recovered  during 
war        -      --      --      --  - 

unless  trading  authorized  by  licence  -      -  - 
suit  however  must  be  in  the  name  of  the 
agent,  and  not  of  the  alien      -      -  - 
Cannot  file  bill s^  for  discovery   -      -      -      -  - 

Right  to  sue,  only  suspended  during  the  war  - 

restored  on  peace  ------ 

but  not  as  to  contracts  entered  into  during  the  war, 
Proof  of  debt  on  behalf  of,  admitted  but  dividend 
'  postponed  ------- 

secui  where  it  arose  upon  a  policy  upon  an  ene- 
-  my's  ship  captured  t)y  British  cruisers  - 
z  z 
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54 
ib. 
ib. 

ib. 
ib. 
ib. 
ib. 
ib. 

ib. 

ib. 
55 


55 
ib. 

56 
ib. 
ib. 
ib. 
ib. 

ib. 

ib. 
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ALI£N  ENEUY-'Continued.  page. 
Efiect  of  war  breaking  out  after  suit  commenced     -  67 
Vid^  War. 

At  what  time  defence  upon  tltat  ground  ahoiald  be 

taken     -      --      --      --      -  ib- 

Pleaof  -ib. 

In  what  manner  put  ia  -      -      -      -      -  "In- 
form of      --------  ib. 

ALIAS  DISTRINGAS: 

To  enforce  appearance  or  answer  against  corporation,  190 
Not  necessary  to  enforce  decree  or  order  -      -      -  194 

ALIAS  HABEAS  CORPUS: 

Use  of,  discontinued  -------  697 

Vide  Pro  Confesso, 

AMBASSADOR : 

Does  not  represent  his  goyemment  in  a  court  of  jus- 
tice  24  n.  (A.) 

Resident  abroad  not  required  to  give  security  for 

costs      -      --      --      --  -34 

AMBASSADOR'S  SERVANT?  PLAINTIFFS : 

Must  give  security  for  costs     -----  37 

AMERICA : 

Siut  respecting  the  boundaries  of  two  provinces  in   -  24 

AMENDED  BILL: 

Vide  Bill  (Amended.) 

AMENDMENT  OF  BILL: 

In  what  cases  bills  may  be  amended  -      -      -      -  508 

Great  latitude  allowed  in  making  amendments        -  513 
By  converting  a  bill  into  an  information  -      -      -  ib. 
By  altering  statement  so  as  to  aeree  with  answer     -  ib. 
where  affreement  is  admitted  by  answer  different 
from  that  stated     ------  514 

but  not  so  as  to  insist  upon  both        -      -      -  ib. 
Whether  a  bill  for  discovery  can  be  converted  into 

one  for  relief  -------  ib. 

semble  it  may     -------  515 

but  in  such  case  defendant  may  put  in  a  new 
answer    -      --      --      --      -  616 

and  will  be  entitled  to  the  costs  of  the  discovery,  ib. 
a  cross  bill  treated  with  greater  latitude  than  an 
ori^nal  bill    -------  ib. 

Bill  for  rebef  cannot  be  converted  into  bill  for  discovery 

bjr  striking  out  prayer       -      -      -   -      -  617 

If  plaintiff  makes  an  entire  new  case  by  amendment, 
defendant  will  be  entitled  to  costs  as  if  bill  had 
been  dismissed       ------  ib. 

and  so  when  he  amends  his  bill  by  striking  out 
important  pointf    ------  6\S 
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After  amendment,  defendant  entitled  to  answer       -  519 

Cannot  be  made  without  an  order  for  leave      -      -  ib. 

Effect  of  upon  process  of  contempt  -  -  -  623 
By  addin?  parties : 

In  what  cases  leave  will  be  given  for: 

after  demurrer  386 

plea   387 

answer       ------  ib. 

replication  ------  392 

publication        -      -      -      -      -  ib. 

seciUy  where  there  has  been  laches'-  ib. 

decree        -      -      -      -      -      -  ib. 

After  examination  of  witnesses, 

cause  must  be  heard  upon  bill  and  answer  as 

to  new  defendants    -----  393 

As  co-plaintiffs, 

not  allowed  in  bills  for  discovery       -      -  391 

not  authorized  by  common  order  after  answer,  ib. 

must  be  by  special  order  on  notice      -      -  ib. 

supported  by  affidavit  -      -      -      -  ib, 

and  consent  of  new  plaintiff 
not  authorized  by  ordinary  order  for  liberty 

to  add  parties,  made  at  the  hearing  -      -  ib. 
By  striking  out  parties, 

must  be  on  payment  of  their  costs      ...  393 

By  alteration  of  parties     ------  609 

by  changing  plaintiffs  into  defendants       -      -  ib. 

in  tne  case  of  an  infant  heir       .      .      -  610 
wliere  evidence  of  one  plaintiff  necessary  to 

title  of  others  -      -      -      -      -      -  ib. 

By  the  introduction  of  new  facts      -      -      -      -  ib. 

facts  which  have  occurred  since  the  original  bill 

filed  ought  not  in  general  to  be  introduced    -  ib. 
if  introduced,  objection  may  be  taken  by  plea 

or  demurrer     ------  ib. 

or  by  answer,  claiming  the  same  benefit     -  ib. 
in  what  cases  subsequent  facts  may  be  introduced,  51 1 
where  they  are  merely  to  complete  an  incho- 
ate right         ------  ib. 

as  by  stating  administration  sued  out   -  ib. 

or  probate    ------  ib. 

secuSy  wnere  plaintiff's  right  depends  upon  the 

act   --------  ib. 

e.  g,  the  enrolment  of  the  memorial  of  an 

annuity    ------  61^8 

where  facts  are  stated  in  defendant's  answer 

which  render  explanation  necessary      -      -  ib. 

By  the  introduction  of  facts  stated  in  answer   -      -  513 
not  necessary  in  order  to  put  such  facts  in 
issue       -      -      -      -      -      -      -  -ib, 

unless  to  avoid  their  effect  -      -      -      -  ib. 

or  to  institute  inquiry  into  -      -      -      -  ib. 

but  introduction  of  such  facts  not  impertinent  -  ib, 
z  z2 
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AMENDMENT  OF  BlLL'-^ontinued, 

By  altering  tlie  prayer: 

in  wliat  cHses  court  will  allow  cause  to  stand  oyer, 
with  liberty  to  aineud  the  prayer   -      -       -  494 
although  the  amendment  iDvolves  the  intro- 
duction of  a  new  party    -      -      -       -  495 

but  it  must  appear  by  the  bill  that  the  plain- 

titf  is  entitled  to  relief     -      -      -      -  ib. 

plaintiff  not  entitled  to  make  a  new  case   -      -  ib. 

sectut,  in  case  of  infants        -      -      -  496 

or  of  charities       -----  ib. 

Effect  of  upon  plaintiff's  priority  over  cross  bill      -  509 

upon  process  of  contempt  -----  623 

upon  common  injunction    -----  527 

upon  special  injunction      -----  531 

upon  ne  exeat  regno  ------  535 

Order  for  leave  to  amend  : 

at  the  hearing  of  the  cause        -      -      -  520 

where  there  appears  to  be  a  defect  of  parties,  ib. 
where  matter  lias  not  been  put  in  issue  with 

sufficient  certainty   -----  ib. 

where  prayer  is  inconsistent  with  the  case 

made       -      -  ^    -      -      -      -      -  521 

where  the  special  pray er  has  been  omitted  -  ib. 
at  the  hearing,  by  adding  "  on  behalf  of 

themselves  and  others"    -      -      -  330  (u)  336 
where  improper  subvissions  have  been  made 

on  behalf  of  an  infant      -      -      -      -  521 

where  an  infant  heir-at-law  have  been  made  a 

co-plaintiff      ------  ib. 

at  the  heurintf  of  an  appeal        -      -      -      -  ib. 

upon  an  interlocutory  motion     -      -      -      -  522 

upon  argument  of  a  demurrer    -      -      -      -  521 

where  demurrer  is  for  want  of  parties       -  ib. 
where  demurrer  is  are  tenus  it  will  be  made 

without  costs   ------  522 

secus,  where  plaintiff  takes  an  order  to  amend 

generally        ------  ib. 

upon  argument  of  plea      -      -      -      -      -  ib. 

After  plea  or  demurrer  put  in       -      -      -      -  524 

if  not  set  down,  should  state  that  it  has  not  been 

set  down        -------  ib. 

after  it  has  been  set  down  -----  ib. 

does  not  strike  demurrer  or  plea  out  of  the 

paper       -------  ib. 

but  defendant  may  argue  the  plea  and  get  his 

costs      -------  ib. 

After  argument  of  plea  and  pending  the  decision  of 

the  court,  irregular        -----  526 

After  plea  allowed,  not  granted  of  course      -      -  525 

even  where  plea  is  only  to  part   -      -      -      -  ib. 

but  must  be  made  the  subject  of  special  motion  -  ib. 

which  must  specify  the  amendments,  &c.   -      -  ib. 

After  plea  replied  to,  must  be  on  special  motion    -  626 

Before  answer       -------  623 
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Order  for  leave  to  amend— co/i^ewMc^/.  P&^®- 
usually  made  without  costs        -  623 
amendment  under,  puts  an  end  to  process  of  con- 
tempt    -------      -  ib. 

unless  amendment  made  without  prejudice 

to  the  process  ------  ib. 

or  in  case  of  prisoners  in  custody  under 

1  Will.  4,c.  36,  s.  16,  rule  10    -      -      -  ib. 

Without  prejudice  to  common  injunction       -      -  627 
not  permitted  before  answer  unless  upon  special 

application     -------  ib. 

which  must  specify  the  amendment    -      -      -  ib. 

principle  of  the  practice    -----  628 

after  nill  answer,  not  permitted  till  merits  have 

been  discussed       ------  632 

motion  for  must  be  made  to  the  court       -      -  643 
P^ndine  exceptions  not  made : 

without  special  application  -      -      -      -  ib. 

if  plaintiff  amends  pending  exceptions  he 

waives  them    ------  ib. 

secus  where  amendment  is  only  by  adding  a 

defendant       ------  631 

upon  exceptions  allowed  granted  of  course        -  628 

or  submitted  to------      -  529 

even  where  a  bill  has  been  already  amended  ib. 
but  plain tifi  must  wait  till  report  has  been  filed,  ib. 
amendment  under,  does  not  prejudice  mh  in- 
junction, but  if  defendant  answers  before 

service  of  the  order,  he  may  move  to  dissolve  ib. 

secus  in  the  exchequer  -----  630 

Witliout  prejudice  to  special  injunction  -      -      -  681 

grantea  as  of  course   ------  ib. 

but  not  re-amendment  without  special  application,  ib. 

After  ne  exeat  regno      ------  636 

After  full  answer, 

cannot  be  granted  without  prejudice  to  common 

injunction  till  merits  have  been  discussed      -  6S2 
Effect  of  new  orders  -----  636 

1 3th  order  confined  to  amendment  after  answer,  636 
does  not  extend  to  amendments  required  by 
answer  of  a  new  defendant  added  by 
amendment      ------  638 

after  full  answer  one  amendment  only       -  636 
unless  upon  special  application    -      -  ib. 
or  to  remedy  clerical  errors  -      -      -  537 
or  errors  in  dates  or  sums    -      -      -  ib. 
After  insufiicient  answer  or  demurrer,  will  not 

preclude  one  amendment  after  full  answer     -  ib. 
After  answer  to  amended  bill,  one  further  order  to 

amend       -  638 
Must  be  obtained  within  six  weeks  after  answer  is 
deemed  sufiicient      ------  ib. 

z  z  3 
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AMENDMENT  OF  BlLL—contwued.  page. 

Order  for  leave  to  amend — continued. 

but  may  be  obtained  at  any  time  within  the  six 
weeks     -      --      --      --      -  539 

the  six  weeks  to  be  computed  from  the  time 
when  the  answer  of  the  last  defendant  is  to  be 
deemed  sufficient    ------  ib. 

but  not  of  a  defendant  charged  to  be  out  of  the 
jurisdiction     -------  ib. 

Trinity  and  Michaelmas  vacation  not  to  be  in- 
cluded in  the  six  weeks  -----  ib. 

no  motion  to  dismiss  bill  till  time  for  obtaining 
order  to  amend  has  elapsed    -      -      -      -  640 

but  may  be  made  by  defendants  whose  answers 
have  been  filed  a  sufficient  time,  though  the 
other  defendants  have  not  answered      -      -  641 
cannot  be  obtained  after  usual  time,  on  the 
ground  that  defendant  abroad  has  not  answered,  261 
After  replication    -------  644 

by  adding  parties      ------  ib. 

may  be  made  without  withdrawing  replication,  ib. 
After  publication  -  -      -      -      -  ib. 

must  be  upon  notice  of  motion        -      -  ib. 
and  cause  must  be  heard  as  to  such  defend- 
ants upon  bill  and  answer    -      -      -  646 
In  what  cases  necessary  to  withdraw  replication 

before  amendment      -----  ib. 

not  where  amendment  is  by  adding  parties    -  ib. 
All  applications  to  withdraw  replication  and 

amend,  special    ------  646 

and  must  be  made  before  a  master  -      -      -  ib. 
Application  for : 
if  special,  must  be  made  to  a  master        -      -  542 
and  not  to  a  judge  of  the  court  -      -      -      -  ib. 

unless  upon  appeal     ------  ib. 

secus  in  case  of  orders  of  course      -      -      -  543 
where  accompanied  with  leave  to  withdraw,  re- 
plication must  be  made  to  a  master       -      -  ib. 
if  without  prejudice  to  injunction  must  be  to  the 
court      -       -      --      --      --  ib. 

Vide  Master  in  Ordinary. 
Irre^larly  obtained, 
will  not  prevent  dismissal  of  bill       -      -      -  541 
but  accei)tance  of  costs  will  waive  the  irregularity,  ib. 
or  application  to  have  office  copy  of  the  billamended  542 
not  served,  will  npt  prevent  dismissal  of  bill         -  641 
secusy  where  served  oefore  motion  to  dismiss  is  made  ib. 
Service  of  order    -------  547 

where  amendment  is  to  be  upon  payment  of  costs,  ib. 
after  notice  of  motion  to  dismiss,  and  before  motion 
tnade,  good     -------  541 

Within  what  time  it  must  be  made  : 

in  every  order  to  amend,  plaintiff  must  undertake 
to  do  it  within  three  weeks    -      -      -      -  546 
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AMENDMENT  OF  BlLl^cantintied.  p«g«. 
Within  what  time  it  must  be  made — continued. 

Trinity  and  Michaehnae  vacation  not  to  be  com- 
puted 646 
How  made       -  -  547 

by  interlining  record         -      -      .      -      -  ib. 
new  engrossment,  in  what  cases  neceMtry        -  648 
must  be  signed  by  counsel         ....  547 

proceeding  where  plaintiff  has  undertaken  to 
amend  office  oopy  548 
plaintiff  must  call  upon  defendant  to  produce 
his  copy   -------  ib. 

if  defendant  after  notice  does  not  produce 

his  copy,  he  cannot  afterwards  object      -  ib. 
under  oraer  to  amend  without  costs  on  un- 
dertaking toimiend  copy,  plaintiff  may  file 
engrossment  on  payment  of  20  <.  costs     -  649 
Irregularity  in : 

may  be  taken  advantage  of  by  demurrer  or  plea,  651 
but  defendant  may  claim  the  Mme  besefit  by  an- 
swer      -------      -  ib. 

in  what  eases  amendments  Miy  be  expunged     -  ib. 
bill  may  be  taken  off  the  file  lor       -      -      -  ib. 
after  answer  claiming  same  benefit  as  S  de- 
fendant ^ad  demurred  or  pleaded    -      -  ib. 

Oorts  of  ib. 

te  be  paid  by  plaintiff  as  oosti  in  the  eavse,  >9irhere 

such  costs  ure  ordered  to  be  paid  by  him       -  652 
89eu9y  where  amendments  have  oeen  made  by  spe- 
cial leave,  occasioned  by  defendant's  deftiult  -  ib. 
bat  sitins  already  paid  are  to  be  deducted  -      -  ib. 
where  costs  are  to  be  paid  by  defendant,  eosts  of 

amendment  are  to  be  deducted      -      -      -  ib. 
where  amendments  change  the  whole  case  -      -  ib. 

ANCESTOR : 

Admission  of  will  by,  will  bind  infant      -      -      -  239 

ANNUITANTS.    Vide  Paktibs. 

ANNUITY,  ARREARS  OF: 

Owner  of  inheritance  not  necessary  party  to    -  -  864 

Bill  for,  need  not  state  repstration  -      -      -  -  471 

In  suits  for,  land  cannot  be  decreed  under  prayer  for 

general  relief  -      -      -      -      -      -  -  490 

A-rrears  of,  cannot  be  seised  under  a  sequctitratioB  in 

mesne  process  637 

ANSWER  : 

Separate  answer  by  husband^ 

in  what  cases  permitted  -----  209 
ought  to  have  an  order  to  warrant  it  -      -      -  ib. 

Separate  answer  by  wife,  when  allowed    -      -      -  210 

Vide  FfiMB  COVBRT. 

z  z  4 
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ANSWER— cowrtnM^<f.  page. 

Of  Feme  covert, 

in  what  cases  it  may  be  read  against  her  - 
Vide  Feme  Covert. 
Of  person  of  weak  intellect, 

may  be  taken  by  guardian  -----  248 

may  read  aeamst  him  -----  249 

Of  an  infant.    Vide  Infant. 

Of  a  defendant  having  no  interest, 

whether  he  can  protect  himself  from  discovery  by,  307 
To  amended  bill, 

after  original  bill  answered,  should  be  confined 
to  amendments       ------  609 

defendant  may  claim  the  same  benefit  of  an  ob- 
jection to  amended  bill,  as  he  would  have  been 
entitled  to  had  he  pleaded  or  demurred  -      -  510 
Of  Attorney-general.    Vtde  Attorn ey-o en bbal. 
By  husband  alone,  in  bill  against  him  and  his  wife, 

without  order,  no  answer      -      -      -      -  684 

will  not  prevent  bill  being  taken  pro  confeuo   -  ib. 
Of  prisoner : 

in  what  cases  plaintifi*  may  put  in  answer  for  pri- 
soner in  custody     ------  674 

Insufficient : 

if  defendant  put  in  three  insufficient  answers,  be 
cannot  be  discharged  upon  putting  a  fourth 
answer,  but  must  be  examinea  upon  interroga- 
tories  601  (n) 

will  not  prevent  bill  being  taken  pro  confeuo     -  683 
Commission  to  take — cannot  be  issued  after  attachment 

with  proclamations  returned  for  not  answering,  609 
secus,  before  return    ------  ib. 

practice  in  cases  where  attachment  has  issued  for 
want  of  appearance        -----  ib. 

Acceptance  of: 

by  taking  an  office  copy     -  -      -      -  664 

seciis',  where  coupled  with  demurrer  -      -      -  ib. 
by  moving  upon  admissions  in  -      -      -      -  663 

a  waiver  of  contempt  ------  ib. 

but  not  of  right  to  costs      -      -      -      -  ib. 

as  costs  in  the  cause    -----  ib. 

APPEAL : 

Order  to  amend  bill  made  at  the  hearing  of      -      -  621 
by  coverting  it  into  an  information    -      -      -  ib. 
In  forma  pauperis.    Vide  Forma  pauperis, 

APPEARANCE : 

Tot  feme  covert,  must  be  entered  by  husband    -      -  217 
By  party  absconding : 

within  what  time  sufficient  to  prevent  decree 
absolute  -------      -  273 

In  what  cases  it  may  be  entered  for  persons  abroad  -  281 
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APPEARANCE— c<wi<wu^rf.  page. 
In  what  manner  entered  by  plaintiff  for  a  defendant 

in  prison        -------  5^4 

Will  waive  irregularity  of  process  for  contempt  in 

not  appearing        ------  667 

secuSf  appearance  with  the  registrar  -      -      -  ib. 
To  attachment,  will  not  waive  defect  in  writ  or 

former  process       ------  ib. 

With  the  registrar : 

must  be  entered  before  party  applies  to  discharge 
irregular  process  of  contempt  issued  for  not 
api)earing       -------  ib. 

APPOINTEES  OF  FEME  COVERT,    rtde  Parties. 
APPROPRIATION ; 

Its  effect  upon  wife's  right  by  survivorship      -      -  165 

ARBITRATORS : 

Cannot  be  made  parties  to  bills  to  impeach  their 

award    -      --      --      --      -  395 

secwt,  where  charged  with  gross  fraud  or  miscon- 
duct --------ib. 

May  be  made  to  pay  costs  in  cases  of  fraud  or  im- 

{)roper  conduct       ------  ib. 
^  ^  eaa  award  in  bar  to  discovery  of  their  motives 
in  making  award  ib. 
Must  answer  charges  of  fraud  or  corruption     -      -  ib. 

ARREARS.    Vide  Annuity.  Parties. 

ARREST  UPON  ATTACHMENT: 

May  be  made  by  bailiff  out  of  his  hundred      -      -  684 

but  not  out  of  his  county  -----  686 

May  be  by  authority  of  bailiff,  though  he  is  not  pre- 
sent or  in  sight      ------  ib. 

Must  not  l>e  made  on  a  Sunday       -      -      -      -  ib. 

secusy  after  an  escape  ------  ib. 

or  upon  Lord  Chancellor's  warrant    -      -      -  ib. 

must  not  be  after  return  day     -      -      -      -  ib. 

Breaking  outer  doors  not  j  ustifiable  under  attachment,  686 
Sheriff  not  entitled  to  fees  from  party  improperly  ar^ 

rested    -      --      --      --      -  686 

ARREST  ON  A  SUNDAY : 

By  commissioners  of  rebellion,  good        -      -      -  613 

but  only  in  case  of  necessity      -      -      -      -  ib. 

secus,  on  attachment  ------  586 

ARTICLES.    Vide  Marriage  Articles. 
ASSIGNEE: 

Of  husband  (of  wife's  property) : 

wife's  right  to  maintenance  as  against  -  185,  186, 137 
will  not  affect  a  purchaser  wr  valuable  con- 
sideration      ------  186 
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ASSlG'SEE^ontinued.  pAge. 
Of  husband,  (of  wife's  property) — continued, 

unless  there  has  been  a  previous  failure  to  main- 
tain her  ------      -       -  136 

where  she  has  a  life  interest  only      -      -     148,  144 

Of  a  bond, 

bringing  action  in  name  of  himself  and  princijNil, 
how  restrained  265 
Vide  SufipcENA  (Substituted  Service.) 
Pendente  lite. 

need  not  be  made  a  party  -----  378 
unless  the  legal  estate  is  vested  in  him      -      -  ib. 
may  make  himself  a  party  bv  supplemestal  bill  -  ib. 
may  petition  that  assignor  shall  not  have  money 
out  of  court  without  notice     -      -      -       -  ib. 

ASSIGNEES  OF  BANKRUPTS  AND  INSOLVENTS: 
Made  parties  by  supplemental  bill,  entitled  to  fresh 

security  for  costs        -----    89  (n) 

Unable  or  refusing  to  institute  a  suit,  proceedings  in 

consequence    -      --      --  --71 

In  what  cases  they  will  be  ordered  to  allow  the  bank- 
rupt to  use  their  names  -----  ib. 

cannot  be  sued  by  bankrupt  in  respect  of  th€  surplus  ib. 
even  though  uncertificated        -      -      -      -  72 

secus,  where  bankrupt  has  assigned  his  surplus  -  75 
all  the  property  of  the  bankrupt  vested  in  them  with- 
out conveyance      ------       74. 78 

no  registry,  record  or  enrolment  of  their  appoint- 
ment necessary      -      .-      --  --74 

May  be  sued  for  surplus  by  the  person  to  whom  bank- 
rupt or  insolvent  has  assigned  it     -      -      -  76 
As  to  the  commencement  of  suits  by,  without  concur- 
rence of  the  creditors      -----  80 

Effect  of  death  of,  and  appointment  of  new, 

in  bankruptcy    -      --      --  --86 

in  insolvency     -      --      --      --  85 

Suits  by,  where  one  partner  only  is  bankrupt   -      -  86 
validity  of  the  adjudication  how  dfsputed  un- 
der the  old  Acts     ------  87 

under  the  Bankruptcy  Court  Act  -  -  -  88 
in  what  cases  it  may  be  disputed       -      -      -  89 

Of  a  defendant  becoming  bankrupt  or  insolvent,  must 
be  brought  before  the  Court  by  supplemental 

Death  of  sole  assignee,  is  an  abatement  of  the 

suit        -      --  -.--•ib. 

Evidence   taken  against  bankrupt  may  be  read 

against  assignees    ------  255 

secus,  where  bankruptcy  took  ploce  before  evi- 
dence was  taken     ------  ib. 


INDEX,  715 

ASSIGNEES  OF  BANKRUPTS,  iic. -continued.  page. 
Provisional : 

costs  of,  in  cases  of  foreclosure  -      -      -      -  2o5 

ASSIGNMENT : 

Its  effect  upon  wife's  right  by  survivorship  to  her 

chose  in  action       -      -      -      -      -159. 161 

where  for  a  valuable  consideration     -      -      -  ib. 
where  voluntary  -      -      -      -      -  102 

where  by  act  of  law    ------  ib. 

Wife's  concurrence  in  will  not  bar  her  right  by  sur- 
vivorship where  assignment  by  husband  would 

not         -      -      -   163 

even  though  consent  be  given  in  Court      -      -  164 
Of  wife's  chattels  real : 


effect  of  upon  her  right  by  survivorship,  169,  170, 171 

ASSIGNOR: 

Of  chose  in  action, 

may  be  joined  with  assignee  as  co-plaintiff       -  401 
Vide  Parties. 
Of  shares  in  a  trading  company.    Vide  Parties. 
Of  equitable  interests.    Vide  Parties. 

ASSISTANCE,  WRIT  OF: 

Whether  issued  in  cases  of  sequestration  without  pre- 


vious injunction     ------  643 

ATTACHMENT : 

Derivation  of  the  word     ------  573 

Difference  between — and  a  capias           -      -      -  588 

Nature  of  the  writ    -      -      -      -      -      -      -  ib. 

Not  issued  against  a  corporation  aggregate   -      -  189 

against  the  attorney-general      -  575 

or  against  a  member  of  parliament    -      -      -  ib. 

sccus,  an  infant  peer  ------  ib. 

or  against  the  warden  of  the  fleet      -      -      -  ib. 

or  a  sworn  clerk        -      -      -      -      -      -  ib. 

Form  of--------      -  574 

affainst  baron  and  feme     -----  575 

Must  be  made  out  into  the  proper  county  -  -  576 
Several  attachments  may  be  issued  against  the  same 

defendant  into  different  counties    -      -      -  ib. 

but  only  one  must  be  executed  -      -      -      -  ib. 

Into  couhties  palatine      -      -      -      -      -      -  ib. 

of  Lancaster      -------  ib. 

of  Chester   677 

of  Durham        -------  ib. 

Into  cities  or  towns  which  are  counties  in  them- 
selves    -------      -  ib. 

Into  the  Cinque  Ports      ------  ib. 

Return  day      -      --      --      --  -ib. 

if  in  term  time  must  b«  on  a  return  day  -      -  578 

may  be  in  vacation    ------  577 
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Return  day — continued. 

where  party  resides  within  20  miles  of  London 

it  may  be  immediate   -----  577 

where  party  resides  more  than  20  miles  from 

London  -------       -  678 

there  must  be  15  days  between  the  teste  and 

the  return       ------  ib. 

How  sued  out  and  issued  ------  ib. 

in  forma  pauperis      ------  581 

in  ordinary  cases       ------  573 

Order  for : 

in  what  cases  necessary      -----  ib. 

where  defendant  resides  in  the  United  King- 
dom out  of  the  iurisdiction      -      -      -  ib. 
or  in  the  Isle  of  Man  -            -       -       -  ib. 

against  a  feme  covert  -----  579 

wliere  one  has  been  already  issued  and  de- 
fendant discharged  out  of  custody  upon 

promise  which  he  fails  to  perform'  -      -  ib. 
In  what  cases  unnecessary  : 

in  all  cases  except  those  above  specified      -  578 
How  sued  out  and  issuetl  in  ordinary  cases : 

Affidavit,  where  necessary  previous  to  issuing    -  579 

where  it  is  for  non-appearance    -      -      -  ib. 

secus,  where  for  not  answering    -      -       -  ib. 

must  be  filed  before  attachment  is  issued    -  ib. 

Notice  of,  whether  necessary  to  be  given  -      -      -  ib. 

Sealing  of,  in  what  manner  done      -  680 

must  not  be  before  party  is  in  contempt    -       -  ib. 

Indorsement  of       -------  ib. 

Entry  of,  in  registrar's  book     -----  ib. 

cannot  be  made  without  a  note  from  the  clerk 
in  court  --------ib. 

When  considered  to  be  issued  -----  581 

Irre^lar 

if  sealed  before  party  in  contempt     -      -      -  58O 

if  issued  before  entry  in  rcffistrar's  book    -       -  ib. 

in  bill  book       -      -      -  ib. 

etiam  in  cases  of  amended  bills  -      -      -      -  581 

Execution  of : 

general  order  relating  to    -      -      -      -      -  ib. 

where  it  is  intended  to  proceed  to  a  serjeant-at- 
arms  or  sequestration  under  1  Will.  4,  cf 30,  s.  15  ib. 
in  case  of  an  infant    ------  582 

of  a  feme  covert     -----  586 

within  what  time       ------  ib. 

where  it  is  returnable  immediately      -      -  ib. 

Delivery  cf,  to  sheriff  or  under-sheriff            -       -  582 

Duty  of  sheriff   ib. 

where  defendant  is  already  in  custody      -      -  ib. 
sheriff  must  not  discharge  prisoner  under 

Insolvent  Act  ------  ib. 
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Duty  of  sheriff — continued. 

ttheriff  not  to  detain  defendant  in  custody 
beyond  a  limited  time     -  583 
where  defendant  is  not  in  custody     -      -      -  ib. 
sheriff  to  make  a  return     -----  686 

or  if  he  omits  to  do  so  he  may  be  amerced  -      -  689 
or  committed      ------  ib. 

not  to  break  outer  doors    -----  680 

sheriff  not  entitled  to  fees  from  party  improperly 

arrested  686 
may  permit  party  to  be  at  large  after  arrest  upon 
mesne  process        ------  686 

but  it  is  at  his  own  peril     -      -      -      -  ib. 

warrant  to  sheriff's  officer  -----  683 

form  of      -------  ib. 

must  be  subscribed  or  indorsed  with  name 
of  clerk  in  court      -----  684 

must  be  made  before  arrest        -      -      -  ib. 
return  to,  by  bailiff    -----  685 

Execution  of  warrant 

may  be  executed  by  bailiff  out  of  his  hundred  ib. 
but  not  out  of  the  county     -       -      -  ib. 
must  not  be  on  a  Sunday    -      -      -      -  ib. 

secuSf  on  an  escape      -      -      -       -  ib. 

a  Lord  Chancellor's  warrant        -      -  ib. 
nor  after  the  return  day      -      -      -      -  ib. 

Proceeding  after  arrest    ------  686 

Bail  may  be  taken  upon  mesne  process      -      -      -  ib. 
cannot  be  put  in  upon  arrest  for  not  obeying 
order  or  clecree      ------  687 

Bail  bond        -      --      --      --  -ib. 

assignment  of    -      -      -      -      -      -      -  ib. 

action  upon       -      - '     -      -      -      -      -  ib. 

will  not  preclude  the  plaintiff  from  sending 
messenger       -      -      -       -      -      -  ib. 

how  restrained     -----      -  588 

Return  to, 

how  compelled  against  sheriff    -      -      -      -  689 

against  Chancellor  of  Lancaster        .      -      -  590 
must  be  in  the  name  of  the  sheriff     -       -    686.  589 
must  be  true      -------  589 

ought  to  be  on  the  day  named  for  the  return     -  ib. 
or,  if  returnable  immediately,  as  soon  as  it  is  exe- 
cuted --------ib. 

Non  est  inventus    -------  690 

Cepi  corpus   -      --      --      --      -  ib. 

where  bail  has  been  taken  -----  ib. 

where  defendant  is  in  custody   -      -      -      -  ib. 

Special  -      -      -      -      -      -      -      -      -  691 

where  defendant  is  in  custody  on  a  criminal 
charge    -      --      --      --  -ib. 

where  defendant  of  unsound  mind     -      -      -  ib. 

by  Chancellor  of  Lancaster   -      -      -      -      •  690 
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Costs  of   591 

into  Ireland,  to  enforce  a  decree  or  order  made  in 

England        -      --      --      --       -  34 

into  England,  to  enforce  a  decree  or  order  made 

in  Ireland      -      --      --  ---33 

ATTACHMENT  WITH  PROCLAMATIONS: 

Origin  of   605 

In  what  cases  issued         ------  ib. 

for  want  of  api)earance      -----  ib. 

for  want  of  answer     ------  ib. 

In  what  cases  it  may  be  dispensed  with  under  1  W.  4, 

c.  36,  s.  16   ib. 

Where  affidavit  required  by  the  statute  cannot  be 

made,  old  practice  must  be  resorted  to  -      -      -  ib. 

Issues  without  order        ------  qo7 

secus,  where  defendants  are  resident  in  Ireland  or 

Scotland,  or  in  the  Isle  of  Man      -      -      -  ib. 

Form  of  the  writ      -------  ib. 

return  day  -------      -  ib. 

How  made  out  -------      -  ib. 

Indorsement     -      --      --      --  -ib. 

Must  be  entered  with  the  registrar  -      -      -      -  ib. 

Execution  of    --------  ib. 

sheriff  cannot  justify  breaking  doors  -      -      -  608 
Return, 

non  est  inventus  -------  ib. 

cepi  corpus  --------ib. 

Proceedings  after  return : 

practice  as  to  putting  in  plea     -      -      -      -  609 

granting  dedimus   -      -       -      -  ib. 

upon  contempt,  by  not  appearing,  ib. 

Costs  of   610 

ATTAINDER : 

Origin  of  the  term   -------  6,3 

Effects  of   ib. 

incapacity  to  sue       ------  ib. 

forfeiture  of  real  and  personal  estate  -      -      -  ib. 

in  treason    -      --      --      --  64 

in  felony     -------  ib. 

from  what  time  ------  ib. 

of  real  estate        -      -             -      -  ib. 

of  personal  estate  -----  ib. 

Plea  of  --66 

of  ancestor,  plea  of   -------  ib. 

what  things  forfeited  by   -      -      -      -      -      -  ib. 

in  what  manner  taken  advantage  of  -      -      -      -  ib. 

effect  of  reversal  of  -----      -      -  66 

difference  between  a  pardon  and  reversal      -      -  67 

Of  husband  considered  a  civil  death         -      -      -  118 

by  Act  of  Parliament   ib. 

by  ordinary  process  -------  ib. 
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ATTAINTED  PERSONS:  page. 

Ought  not  to  be  defendants      -      -      -      -      -  176 

In  what  cvkseA  they  may  be  defendants     ...  255 

ATTESTATION: 

Of  a  will  of  land  need  not  be  ayerred  in  a  bill  -      -  473 

although  such  aTerment  is  usual       ...  474 

ATTORNEY-GENERAL : 

Necessary  party  to  a  suit  for  the  property  of  an  out- 
law ----      -            -      --  7 

by  the  grantee  of  the  Crown's  chose  in  action    -  ib. 

Of  his  right  costs   12 

in  interlocutory  applications      -      -      -      -  12 

in  cases  of  charity     -      -      -      -      -  -13 

where  he  attends  by  a  separate  solicitor  from  re- 
lator --------ib. 

May  attend  by  a  different  solicitor  from  the  relator 

in  cases  where  collusion  is  suspected     -      -  12 

Cannot  be  made  a  defendant  -      -      -      -      -  175 

where  rights  of  the  Crown  are  immediately  con- 

cemea    -      --      --      --      -  ib. 

except  in  certain  cases  in  the  Court  of  Exchequer,  ib. 

relating  to  the  revenue       -      -      -      -  ib. 

where  Crown  is  seised  of  equity  of  redemption,  170 

and  the  mortgage  is  equitable  -      -      -  ib. 

in  the  case  of  accountants  to  the  Crown     -  ib. 
Not  protected  from  discovery  by  demurrer  if  plaintiff 

entitled  to  relief    -      1      -      .      .      -  177 
Wher6  a  right  in  the  Crown  appears  upon  the  record, 

court  will  not  proceed  without  liim       -      -  178 
A  necessary  partj  where  rights  of  the  Crown  are 

not  immediately  concerned     -      -      -      -  ib. 

where  a  defendant  is  an  outlaw  -      -      -      -  179 

where  suit  relates  to  the  boundaries  of  a  colony  -  ib. 
where  parties  claim  under  distinct  grants,  resenr- 

ing  aifferent  rents  -             -      -      -      -  ib. 

where  a  title  in  the  Crown  appears  upon  record,  ib. 

although  no  claim  made      -      -      -      -  ib. 

where  there  is  a  trust  without  any  specific  purpose,  180 
in  suits  relating  to  the  property  of  a  foreign 
state,  where  the  government  of  such  state  is  not 

recognised      .      .      -      .      -      -      .  ib. 

where  the  King  is  protector  of  the  rights  of  others  ib. 

as  grantor  of  a  chose  in  action    -      -      -  ib. 
where  the  subject  matter  is  appropriated  tea 
charity     -      ...      .      -  -181 

aectis  where  it  is  given  to  the  officers 

of  a  charitable  foundation     -      -  ib. 
or  where  there  is  a  trustee  for  the 

charity  ib. 

or  where  it  is  a  private  charity  -      -  ib. 
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where  charitable  legacy  is  given  to  an  institation 

which  is  not  permanent  or  defined  -      .       -  182 
Process  against, 

where  he  omits  to  aj^poar   -      -      -      -  183 

or  to  answer  ib. 

Time  limited  for  him  to  put  in  his  answer       -       -  184 

Of  taking  bill  pro  cotifesso  against    -      -      -    183.  687 

Answer  of        --------  184 

in  what  cases  it  ought  to  be  full        -      -      -  ib. 

is  put  in  without  oath        -      -      -      -      -  185 

is  si^ed  by  him        -       -       -                    -  ib. 

not  liable  to  exception       -----  ib. 

Defendant,  in  what  cases  liable  to  costs   -      -     •  -  ib. 

as  between  solicitor  and  client    -      -      -      -  ib. 
Vide  Parties. 


ATTORNEY-GENERAL  TO  THE  QUEEN  CONSORT. 
Vide  Queen  Consort. 

ATTORNEY-GENERAL  TO  THE  PRINCE  OF. 
WALES.       Vide  Duke  op  Cgrjcwall. 

ATTORNEY: 

Whether  he  can  be  compelled  to  answer  a  bill  of  dis- 


covery   --------  185 

having  the  custody  of  deeds,  &c.    Vide  Parties. 
Substituted  service  upon  ------  263 

Power  of.    Vide  Power  of  Attorney.- 

ATTORNMENT: 

Proceedings  to  compel  tenants  to  attorn  to  sequestra- 
tors  641 

Vide  S  EQ u  estr ATI o n  . 

AUCTION.    Vide  Purchaser. 

AUCTIONEER: 

May  be  joined  as  co-plaintiff  with  his  employer       -  400 

AUTHORITY : 

To  defend  a  suit  may  be  general  -  -  -  -  403 
To  file  bill, 

must  be  special  -------  ib. 

but  may  be  by  parol  ------  ib. 

must  be  from  all  the  plaintiffs    -      -      -      -  404 

Proceeding  where  bill  filed  without  authority  -      -  ib. 

on  behalf  of  feme  covert    -----  ib. 

as  co-plaintift*    -------  405 

where  plaintiff  makes  discovery  after  decree     -  ib. 

Motion  to  take  bill  off  the  file  -----  ib. 

must  be  made  as  soon  as  possible       -      -      -  ib. 

may  be  ordered  to  stand  over  till  the  hearing    -  ib. 
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AUTRE  DROIT:  page. 
Persons  suing  in,  cannot  be  admitted  fnirma  pauperis,  42 

AVERMENT: 

Contrary  to  historical  truth,  not  noticed  -  -  -  38 
AWARD : 

Effect  of  upon  wife's  right  by  survivorship  -  -  157 
Bills  to  impeach.    Vide  Arbitrators. 

BAIL: 

May  be  taken  to  an  attachment  in  mesne  process     -  586 

How  put  in--------  587 

Cannot  be  taken  by  serjeant-at-arms  ...  625 
In  what  cases  it  may  be  taken  under  a  commission  of 

rebellion       -  013 

BAIL  BOND : 

Assi^ment  of-  587 
Action  upon,  will  not  be  precluded  by  plaintiff  send- 
ing a  messenger  587 
How  restrained  588 

BAILIFF  (SHERIFFS): 

Dut^  of,  in  making  arrest  under  an  attachment      -  584 
Vide  Arrest.  Attachment. 

BALANCE,  interest  on.    Vide  Interest. 

BANISHMENTof  husband,  a  civil  death     -      -      -  118 

BANK  OF  ENGLAND: 

Governor  and  Company  of,  may  be  defendants  to  a 
suit  to  restrain  transfer  of  stock  or  payment  of 
dividends       -      -      -      -      -      -  -197 

notwithstanding  40  Geo.  8,  c.  30      -      -      -  200 
By  40  Geo.  8,  c.  86.  bank  may  be  compelled  to  suffer 

a  transfer  or  payment  of  dividends       -      -  108 
or  restrained  from  so  doing  although  not  parties,  ib. 
Made  parties  unnecessarily,  bill  will  be  dismissed 

with  costs  200 

Effect  of  notice  upon  them  in  authorizing  the  re- 
straint of  transfer,  &c.    .      -      -      -      -  ib. 

Injunction  against,  cannot  be  obtained  unless  upon 

notice  to  the  other  parties      ...      -  201 
except  in  cases  of  urgency  -      -      -      -      -  ib. 

in  wuich  case  motion  must  be  made  on  affidavit 
Interpleader  by,  in  what  cases  proper      -      -      -  ib. 
Of  proceedings  by  digtringiu  aQMnst,  in  the  Excliequer,  ib. 
must  be  accompanied  by  notice  of  the  object  of  it.  ib. 
after  distringas  bill  ought  to  be  filed  in  the  Ex- 
chequer -      -      -      -      -      -      -      -  202 

Not  boundf  to  notice  a  trust  of  stock  in  the  public 

funds  .----•--ib. 

Whether  bor.nd  to  notice  a  specific  bequest  of  stock,  208 
3  A 
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BANKRUPT:  p«g«. 
Defendant  becoming,  bis  asugnees  entided  to  tnth 
security  for  costs         ------  80,  it. 

May  petition  in yorm/z/Mzt^NTU       -      -      -      -  42 

All  his  property  vested  in  his  assignees  witlumt  as- 
signment       -------  67j9t.{|l) 

gecus,  under  the  old  law     -----  60 

Not  personally  disabled  from  sidng  -      -      -      -  68 

In  what  cases  he  may  sue        -      •      •      -      -  69 

when  he  has  traded  with  consent  of  his  as* 

signees    -      --      --      --      -  ib. 

when  be  has  been  employed  by  assignees  -      -  ib. 

Uncertificated, 

may  hold  property  against  all  but  his  assignees  •  ib. 

May  file  a  bill  of  aiscovery  when  sued  at  law   -      -  ib. 

and  for  an  account,  but  not  for  relief  -      -      -  70 

gecus,  where  assignees  have  failed  in  ^eetment  •  ib. 

Cannot  sue  for  property  vested  in  his  assignees       -  ib. 

though  he  alleges  coUusion       -      -      -      *  ib. 

though  the  commission  is  invalid      -      -      -  ib. 

Cannot  by  bill  impeach  the  commission  -  "  -  ib. 
How  he  must  proceed  when  he  wants  to  institute  a 

suit        -      -      -      -  -71 

When  ]>ermitted  to  use  the  names  of  his  assignees    -  ib. 

Cannot  file  a  bill  to  redeem  a  mortgage    -             -  ib. 

Cannot  sue  his  assignees  ------  ib. 

even  though  uncertificated        -      -      -      -  72 

Cannot  sue  for  his  property  abroad  -      -      -      -  78 

or  ill  the  colonies       ------  ib. 

or  in  Scotland    -------  ib. 

All  his  property,  whether  in  England,  Scotland^  Ire- 
lana,  plantations  or  colonies,  vested  in  his  as- 
signees  -------       74. 78 

Efiect  of  death  or  removal  of  assignees,  and  appoint- 
ment of  new  ones   -----       74.  86 

May  assign  his  right  to  the  surplus  of  his  estate      -  75 

assignee  of  surplus  may  sue  the  assignees  for  it  -  ib. 
Certificated,  may  sue  for  property  mibseqvently  ac- 
quired    -------      -  ib. 

Becusj  where  it  is  a  second  bankruptcy       -      -  ib. 
Diff*erence  between  and  insolvent  debtor  with  regard 

to  after-acquired  property      -      -      -      -  76 

As  to  the  commencement  of  suits  by  assignees  with- 
out consent  of  the  creditors    -      -      -      -  80 

Suits  by  assignees  where  one  partner  only  becomes 

bankrupt       -------  ib. 

Ought  not  to  be  a  defendant     -      -      -      -      -  174 

Cannot  be  defendant  to  a  bill  praying  relief    -      -  249 

if  made  so,  may  demur      -----  ib. 

both  to  discovery  and  relief      -  253 

unless  fraud  is  alleged  a^inst  him    -      -      -  ib. 

may  be  defendant  to  a  bill  of  discovery  merely  -  250 
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BAmKRWT— continued,  page. 
Evidence  token  against  Iq  original  suit  may  be  read 

against  assignee     ------  266 

seats,  where  t«J&en  after  commission  issued       -    ib . 
Vide  Parties. 

BANKRUPTCY : 

Theory  of  r-.--71 

Of  plaintiff  may  }>e  taken  advantage  of, 

by  demurrer      ^      -      •      -      -      -      -  77. 

by  plea      -  -  ib. 

Between  filing  of  bill  and  plea  may  be  pleaded  -  ib. 
Form  of  plea  of       -------  ib. 

since  Bankruptcy  Court  Act     -      -      -      -  78 
Effect  of  bankruptcy  of  plaintiff  after  suit  commenced, 

in  Chancery      -------  jb. 

in  the  Exchequer      -  -  ib. 

Of  continuing  a  suit  after  bankruptcy  of  plaintiff, 

in  Chancery      -      --      --  .-79 

in  the  Exchequer      ------  78 

Of  plaintiff,practice  as  to  dissolving  injunction  in  case  of,  80 

in  Chancery  ib. 

in  the  Exchequer      ------  ib. 

Court  of  : 

Established  by  1  &  2  Will.  4,  c.  66     -      -      -  88 
Proceedings  by  bankrupt  in,  to  dispute  adjudi- 
cation    -      -      -      -      -      -      -      -  ib. 

Evidence  in  support  of  commission,  old  practice 

as  to  86 

Practice  where  it  is  intended  to  dispute  the  adju- 
dication -------87 

difference  between  former  and  present  enact- 
ments    ------  88 

under  the  Bankruptcy  Court  Act       -        ib.  n. 
Depositions  in,  where  conclusive  evidence  of  validity 
of  adjudication      -----       -      -  ib. 

only  ccmclueive  evidenee  of  iacte^  and  not  o{ 
conclusions  from     -      -      -      -       -  89 

Act  of: 

In  what  cases  it  may  be  disputed      -      -       87.  89 
Of  the  notice  required  to  enable  defendant  to  dis- 
pute --------87 

TVnere  depositions  are  conclusive  evidence  of  -  88 
Within  what  period  it  may  be  disputed     -       88,  89 

Proof  of  debt  in, 

its  effect  upon  wife's  right  by  survivorship        -  167 

Of  husband : 

its  effect  upon  wife's  right  hy  survivorship       -  162 
will  not  deprive  wife  ot  her  right  to  a  settlement^  163 
Vide  Husband.    Feme  Covert. 
Of  a  defendant,  no  abatement  of  suit, 

Plaintiff  may  either  dismiss  his  bill   -      -      -  264 
or  go  OH  against  assignees  -      -      -      -  ib. 
Assignees  must  be  brought  before  the  court  by 

supplemental  bill  ib. 
Death  of  sole  assignee  abaias  suit      -      -      -  ib. 
3  a2 
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BATTERY  of  person  serving  Subpa?na.  P<^g^- 
Vide  SuBPCENA,  Contempt  of. 

BILL: 

General  nature  of    -      -      -      -      -      -  ^411 

what  it  must  contain         -      -      -      -      -  ib. 

formal  parts  of------      -  412 

Must  be  for  an  adequate  value  -----  431 

Court  will  not  entertain  a  suit  for  matter  under  lOL  ib. 

or  40  s.  per  annum     -      -      -      -      -      -  4S2 

except  in  cases  of  charities  •      -      -      -  ib. 

or  fraud       ------  ib. 

or  to  establish  a  right   -      -      -      -  ib. 

or  for  quit-rents   -----  ib. 

Inadequacy  of  value,  how  taken  advantage  of  -      -  ib. 

by  the  defendant       ------  ib. 

by  the  court  ib. 

Cannot  be  for  i)art  of  a  matter  -----  ib. 

nor  for  one  of  two  claims  upon  the  tame  defend- 
ant       --------  483 

nor  in  respect  of  one  of  two  mortgages  by  tame 

defendant       -------  ib. 

nor  where  there  is  a  mortgage  and  bond  trcna  one 

only       -      --      --      --      -  ib. 

Limitation  of  the  rule  where  matter  is  incapable 

of  immediate  decision            -      -      -  484 
as  in  bills  for  preservation  of  evidence       -  ib. 
for  the  preservation  of  property  pending  liti- 
gation in  other  courts       -      -      -  ib. 
Whether  a  bill  can  be  sustained  for  partnership  ac- 
counts without  praying  a  dissolution     -      -  435 
Must  not  be  multifarious  ------  437 

Vide  Multifariousness. 

Must  not  be  scandalous  or  impertinent     -      -      -  451 

Vide  Scandal  and  Impertinrncb. 

In  what  case  it  may  be  filed  by  feme  covert      -      -  149 
against  her  husband  -      -      -      -      -  -160 

husband  must  be  substantive  party    -      -      -  ib. 

Different  sorts  of   402 

Original   --------      -  ib. 

praying  relief     -------  ib, 

not  praving  relief      -      -      -      -      -      -  ib. 

Not  original     -  -      -  403 

In  the  nature  of  original  ------  403 

Praying  the  decree  of  the  court       -      -      -      -  ib. 

Of  interpleader        -------  ib. 

Certiorari  ------  ---i^. 

To  perpetuate  testimony  ------  ib. 

Of  discovery     -      -      -      -      -      -      -      -  ib. 

Of  the  authority  to  file   ib. 

Vide  Authority.  Solicitor.  Sanction  of  the  Court. 

By  whom  prepared   -------  403 

should  strictly  be  prepared  bv  the  solicitor       -  ib. 

but  usually  drawn  by  counsel    -      -      -      -  ib. 

Signature  of  counsel  to, 

necessary  either  to  draft  or  engrossment    -      -  409 
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BlLL^continued,  page. 
Signature  of  counsel  io— continued, 

omission  of,  may  be  objected  to  by  demurrer     -  409 
or  motion    -------  ib. 

reference  to  the  master  to  inquire  into      -      -  ib. 
necessary  to  amended  bill  -----  410 

secus,  where  the  amendments  have  been  in- 
serted in  the  original  draft      -      -      -  ib. 
unless  made  by  another  counsel  -      -      -  ib. 
forgery  of,  proceedings  when  committed   -      ->  ib. 
order  of  court  as  to     -      -      -      -      -      -  ib. 

May  be  converted  into  an  information  by  amendment,  618 
Matter  of: 

must  show  that  the  plaintiff  has  a  right  or  an  in- 
terest     -------  415 

rule  not  confined  to  one  plaintiff  only        -  414 
must  show  that  the  piaintiff^s  interest  is  actually 

existing  -------  ib. 

possibility  or  probability  of  future  title  will 
not  do      -      -      -      -      -      -      -  ib. 

any  certain  interest,  however  small,  will  be 
sufficient  -      -      -      -      -      -      -  415 

is  not  capable  of  being  defeated  -      -      -  ib. 
that  plaintiff  has  a  proper  title   -      -      -  416 
that  he  has  obtainedprobate  or  administration, 
Vide  Administrator.   ifxBouTOR.  Probate. 
Plaintiff  may  claim  same  right  by  different 

titles  449 

Must  show  that  all  preliminary  acts  to  complete 

plaintiff's  title  have  been  done-      -      -  421 
mere  allegation  that  title  complete  not  suffi- 
cient      -------  422 

but  consent  of  creditors,  &c.  need  not  be 
averred    -------  ib. 

Derivation  title  must  be  shown  -      -      -      -  ib. 

where  claim  depends  only  on  title      -     ib.  425 
in  bills  by  lessee  of  lay  rector  for  tithes      -  ib. 
Secus,  where  plaintiff^s  claim  depends  upon  pri- 
vity or  contract,  and  not  title  -      -      -      -  424 

as  in  suits  between  mortgagee  and  mortgagor  ib. 

lessor  ana  lessee       -      -  ib. 
principal  and  agent  -      -  ib. 
In  stating  the  case  against  the  defendant  •>      -  425 
same  provision  not  required  as  in  stating 
plaintiff^s  title  ------  ib. 

not  necessary  to  state  that  a  defendant  has 
proved  will     ------  421 

but  must  show  that  defendant  has  some  in- 
terest  426 

secus,  in  cases  of  members  or  officers  of  cor- 
porations  ------  ib. 

of  attornies  or  agents     -      -      -      -  ib. 

Must  show  })rivity  between  plaintiff  and  defen- 
dant  427 

3  A  3 
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Matter  d—amtinMeJ. 

legatee  or  creditor  camuyt  me  debtor  to  a 
testator  s  estate       -      .      .      -  • 

exeeptions  in  case  of  fraud  or  eoUssion  -  427 
general  averment  of  fraud  or  eollteion  tttfll- 

cient   428 

of  insoWency       -      -      -      -      -  427 

of  partnership      -----  428 

joinder  of  representatiTe  of  a  deceased  rrpre- 

sentatire  ib. 
aetnal  representative  must  be  before  the 

court       -------  ib. 

brokers  or  agents,  employmeht  of,  does  not 

destroy  privity        -      -      -      -      -  ib. 

most  pray  proper  relief     -----  429 

ptayer  for  specific  relief  not  always  necessary   -  ib. 

but  where  inserted  must  be  proper  to  the  case,  430 
and  if  not,  relief  cannot  be  granted  under 

general  prayer        -----  ib. 

everything  to  be  proved  must  be  stated    -      -  ib. 
inquiry  will  not  be  directed  unless  ground 

18  laid  for  it  In  pleadings        -      -      -  431 

Form  of    -      -  -  461 

usually  (consists  of  nine  parts     -      -      -      -  ib. 

but  not  all  equally  necessary  -      -      -      -  4G2 

1.  Address  of  the  bUl   ib. 

when  seals  are  in  the  King's  hands     -  ^     -  ib. 

when  Ixytd  Chancellor  himself  is  plaintiff  -  ib. 
form  of  usually  put  up  in  the  oix  Clerks' 

office   463 

2.  Names  and  addresses  of  ])laintiffs  -      -      -  ib. 

must  l>e  correctly  stated     -      -      -      -  ib. 

omission  of  address,  how  taken  advantage  of,  ib. 

by  demurrer        -----  ib. 

by  plea        ------  ib. 

by  motion     ------  ib. 

Vuie  Security  for  Costs. 
Executors  or  administrators  need  not  de- 
scribe themselves  as  such        -      -      -  464 
where  plaintiff  sues  on  behalf  of  himself  and 
others      -------  ib. 

3.  Stating  part  t 

plain titPs  equity  must  appear  in  -      -      -  465 
not  sufficient  to  state  a  case  at  law,  and 

charge  eaufty  -      -      -      -      -      "  J^- 

facts  must  dc  alleged  positively  -      -      -  ib. 
unless  they  are  those  respecting  which  a  dis- 

cov  ery  is  sought      -----  466 

sufficteht  must  be  averred  to  found  a  decree,  ib. 
technical  expressions,  how  far  they  should 

be  used      ------  ib. 

in  alleging  a  seisin  in fee       -  467 

possession  of  term    -      -  ib. 
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BILL — continued,  I>ftge. 
Form  of — 3.  Stating  part — cantinuecL 

sewn  of  tliiDgs  manurable^  467 

not  manurabley  ib. 

words  to  enlarge  meaning    -      -      -  ib. 

not  absolutely  necessary      ...  408 

legal  effect  of  deeds  only  should  be  stated,  ib. 
in  what  cases  instruments  should  be  set  forth 

in  hcec  verba     ------  469 

old  practice  of  leaving  document  in  the 
hands  of  clerk  in  court,  and  praying 

that  defendant  might  inspect  it       -  470 

discontinued  in  modern  practice  -      -  ib. 
where  conveyance  would  be  valid  at  law, 

the  deed  need  not  be  stated      -      -  471 
scctis,  where  it  is  necessary  to  give  effect 

to  the  transaction     •      -      -      -  ib. 
mere  regulations  introduced  by  statute  do 

not  alter  rule  of  pleading  -      -      -  ib. 
bargain  and  sale  need  not  be  stated  to 

have  been  enrolled    -      -      -      -  ib. 

annuity  deed  need  not  to  be  stated  to 

have  been  registered        •      •      -  ib. 
agreement  need  not  be  stated  to  be  in 

writing     ------  472 

or  to  have  been  signed   -      -      -  ib. 

stamping  not  necessary  to  be  averred    -  ib. 
letters  containing  an  agreement  may  be 

stated  as  constituting  the  agreement-  ib. 

or  as  evidence  of  it       -      -      -      -  ib. 

where  an  instrument  is  created  by  statute,  it 
must  be  stated  with  all  the  circum- 
stances required       -      -      -      -  473 

will  of  lands  must  be  averred  to  be  in 

writing     ------  ib. 

but  not  to  be  duly  executed  and  attested,  ib. 

although  usual  so  to  aver  it  -      -      -  474 

as  to  statements  of  right  under  copyright  Acts,  ib. 
wherever  instriunent  in  writing  is  necessary 

at  law,  it  must  be  averred  -      -      -  475 

where  things  lie  in  grant     -      -      -  ib. 

demise  of  tithes  -      -      -      -  ib. 

referring  to  instruments  makes  them  part  of 

of  the  record    -      -      -      -      -  ib. 

does  not  make  them  evidence      -      -  ib. 
sin^lar  case  in  illustration  of  this  posi- 
tion -------  476 

of  the  certainty  required  in        -      -      -  ib. 

in  allegations  of  time   -      -      -      -  477 

"  on  or  about"       -      -      -      -  ib. 

in  alleging  incidents     -      -      -      -  478 

in  bills  to  establish  rights  of  way  -      -  ib. 

for  the  drliverv  up  of  deeds      -  470 
3  A  4 
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BILL — continued.  V^^* 
Form  of — 3.  Stating  part — carUinued. 

where  defendant  has  intermixed  the 

bonndarieB  of  an  estate    .      -      -  479 
in  bills  to  establish  a  modus        -      -  ib. 
to  restrain  setting  np  outstand- 
ing terms     -      -      -  480 
for  relief  on  the  ground  of  error,  ib. 
to  open  settled  accounts  -      -  ib. 
where  defendant  sets  up  a  stated 

account  in  bar   -      -      -  481 

or  on  award  -      -      -      -  ib. 

want  of  certainty  in, 

may  be  taken  advantage  of  by  demurrer,  ib. 

at  the  hearing       -      -      -      -  ib. 

4.  Charge  of  confederacy,  what        -      -      -  482 

origin  of      -----       -  483 

not  used  in  amicable  suits    -      -      -  ib. 
never  used  against  a  peer     -      -      -  ib. 
need  not  be  answered  by  defendant  de- 
murring for  multifiEiriousness    -      -  ib. 
answer  to  cannot  be  compelled    -      -  ib. 
o.  Charginj^  part  484 
ongin  of  its  introduction      -      -      -  ib. 
for  what  {>urpose  used  -      -      -      -  ib. 

the  ])laintiirs  equity  must  not  appear  in 

this  part  only    -----  ib. 

may  be  omitted    -      -      -      -      -  ib. 

allegation  of  pretence  sufficient  to  put 

matter  in  issue  -----  485 

0.  ..Averment  of  jurisdiction       -      -      -      -  ib. 

will  not  give  court  jurisdiction  unless  a 

case  for  it  is  shown  -  486 
omission  of,  will  not  render  the  bill  de- 
fective     ------  ib. 

7.  Interrogating  part  ------  ib. 

for  what  purpose  framed      -      -      -  ib. 

must  be  founded  on  former  part  of  bill,  487 

many  questions  may  be  asked  on  a  sin- 
gle allegation  or  charge    -      -      -  ib. 

but  must  be  confined  to  the  charge  or 

allegation   488 

if  interrogatories  not  founded  on  charge 
or  allegation  be  answered,  the  matter 

is  put  m  issue  -----  489 

8.  Prayer  for  relief    ------  ib. 

for  special  relief  ------  ib. 

deficiency  in,  may  be  supplied  under 

prayer  for  general  relief  -      -      -  ib. 
but  must  be  consistent  with  special  re- 
lief prayed,  and  case  made  by  the  bill,  490 
alternative  prayer   41H5 
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BILL — continued.  page. 
Form  of— 8.  Prayer  for  relief-r-con/i/iueJ. 
Offer  to  do  equity, 

in  what  cases  required  -      -      -  407 
entitles  defendant  to  a  decree  with- 
out a  cross  bill   -      -      -      -  ib. 
Offer  to  pay  what  is  due  to  defendant  -  ib. 
not  now  considered  necessary  in 

bills  for  account        -      -      -  ib. 
but  must  be  inserted  in  bills  to  set 

aside  securities  -      -      -      -  498 
secus  in  cases  under  the  Bankrupt 

Act  ib. 

sed  qu,  where  assi^ees  file  a  bill  in 
equity  to  set  aside  a  contract  on 
the  ground  of  usury  -      -      ib.  n. 
Waiver  of  penalty  or  forfeiture    -      -  ib. 
not  necessary  where  bill  seeks  only 

single  value  of  tithes  -      -      -  409 
nor  in  suits  by  executors  of  tithe- 
owners      -----  ib. 

Whether  a  bill  for  discovery  can  be  con- 
verted into  one  for  relief  by  adding 
a  prayer   ------  614 

semble  it  may     -      -      -      -  616 

Bill  for  relief  cannot  be  converted  into 
a  bill  for  discovery  by  striking  out 
prayer  ib. 
For  ^eiwra/ relief       -      -      -      -      .  489 

deficiency  in  general  prayer  may  be  sup- 
plied under      ...      -      -  491 
when  facts  which  entitle  plaintiff  to  it 
are  put  in  issue       -      -      -      -  ib. 

provided  they  have  been  put  in  issue  to 

show  claim  for  relief       ...  492 
fraudulent  release  ordered  to  be  deli- 
vered up  in  bill  for  an  account  -      -  ib. 
specific  performance  of  marriage  articles 

decreed  on  bill  to  enforce  a  settlement,  ib. 
relief  under,  must  be  consistent  virith 
special  relief  prayed,  and  case  made 

bv  the  bill  400 

declaration  that  defendant  has  elected, 
not  granted  under  prayer  that  she 
may  elect  ib. 
nor  a  decree  for  land  under  prayer  for 
annuity    ------  ib. 

nor  account  of  rents  and  profits  under  a 

prayer  for  specific  performance  -      -  ib. 
nor  specific  performance  with  parol 

variation  proved  by  a  defendant       -  401 
but  in  suits  for  tithes  a  decree  may  be 
had  for  a  modus  proved  by  defendant,  ib. 
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BlLL^coHtinued,  page. 
Form  of— 8.  Praj'er  for  relief— ctm/tittt«/. 

interest  on  a  balance  not  decreed  under 

general  relief    -      -      -      -  494 

secus  on  further  directions   -       -  ib. 
examination  de  bene  esse  not  permitted 

under  prayer  for  a  commission  -      -  ib. 
])laintiff  failing  in  obtaining  a  decree  for 
specific  pertormance,  cannot  have  an 
inquiry  into  the  management  of  the 
estate  by  the  defendant    -      -      -  492 
not  always  sufficient  without  special 

prayer  497 
e,  g,  where  costs  only  can  be  prayed,  ib. 
9.  Prayer  of  a  process  and  provisional  orders, 

for  subpcena       ------  499 

for  letter  missive        -      -      -      -      -  501 

Vide  Peeb. 

where  Attorney-general  is  defendant  -      -  ib. 
no  person  a  defendant  unless  named  in  prayer 
of  process       -      -      -      -      -      -  ib. 

though  charged  to  be  out  of  the 
jurisdiction       -      -      -      -  ib. 

for  injunction     ------  602 

usually  inserted  in  special  prayer  -      -  ib. 
but  not  necessarily  so,  if  in  prayer  for 
process     ------  ib. 

injunction  cannot  be  had  unless  prayed 
for    -------  ib. 

for  a  ne  exeat  regno     -----  603 

not  absolutely  necessary  to  be  inserted  -  ib. 
In  what  cases  accompanied  by  affidavit    -      -      -  ib. 
in  suits  to  obtain  the  benefit  of  lost  instru- 
ments-     ------  ib. 

secus  in  suits  for  a  discovery  only  -      -  604 
or  for  a  rc-exccution  of  cancelled  in- 
strument ------  ib. 

in  suits  to  limit  the  responsibility  of  shij)- 

owners  under  68  G.  3,  c.  169   -      -      -  506 
in  suits  to  examine  witnesses  de  bene  esse     -  60(5 
in  iijteq)leading  suits  -----  607 

omission  of  affidavit  can  only  be  objected  to 
by  demurrer    ------  ib. 

Filing  of  ---------  ib. 

in  what  manner  done  in  Chancery      -      -  ib. 

in  the  Exchequer      -  ib. 
must  be  dated  on  the  day    -      -      -      -  608 

no  pleading  of  record  before  filing      -      -  ib. 
no  office  copy  can  be  made  before  bill  filed  -  ib. 
Amendment  of        -      --      --      --  609 

Vide  Amendment.   Bill  (amended.) 
Taking  of,  off  the  file, 

when  filed  by  an  inil>ecile  person  -  -  -  II7 
but  not  where  filed  before  imbecility  commenced,  ib. 
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BILL  (AMENDED)  page. 

And  original  bill  constitute  but  one  record      -      -  500 
must  be  addressed  to  the  same  judge  -      -      •  ib. 
must  be  taken  pro  confesso  together  -      -      -  ib. 
Defendant  after  answering  original  bill,  should  an- 
swer amendment  only   ------  lb. 

Plaintiff  by  amending  loses  his  priority  over  cross- 
bill ---.----.ib. 

Service  of  subpoena  upon  clerk  in  court,  good  -      -  267 

Vide  Bill.  . 
Taken  off  tha  file  for  irregularity  -      -      -  561 

after  answer  reserving  the  same  benefit  as  if  a 
demurrer  or  plea  had  been  filed     -      -      -  ib. 
Not  on  the  file  till  entered  in  bill  book    -      .      .  549 
Attachment  upon,  before  entry  in  bill  book,  irregular,  581 
Defendant  has  eight  days  to  consider  whether  he 
will  answer   -      -      -      *-  -      -      -  ib. 

If  no  answer  within  eight  days,  plaintiff  may  reply 

or  set  cause  down  -      -      *      -      -      .      -  ib. 
If  plaintiff  requires  an  answer  to,  he  must  serve  sub- 
poena 550 
secus  where  he  has  served  order  that  defendant 
may  answer  amendment,  and  exceptions  at 
same  time      -      -      -      •      -      -      -  ib. 
Defendant  may  either  answer  or  plead,  or  demur  to,  ib. 
Irregularity  in,  should  be  taken  advantage  of  by  de- 
murrer or  plea      ------  551 

but  defendant  may  reserve  to  himself  the  same 
benefit  by  answer  -      *      -      -      -  ib. 

BILL  (OF  DISCOVERY) : 

By  an  idiot  or  lunatic,  liable  to  plea  on  the  ground  of 

idiotcy  or  lunacy    -      -      -      -      -  -116 

Whether  it  can  be  converted  into  one  for  relief       -  615 
Memble  it  may     -      -      -      -      -      -      -  516 

but  in  such  case  defendant  will  be  entitled 
to  put  in  a  new  answer    -      -      -      -  ib. 

and  to  the  costs  of  discovery       -      -      -  ib. 
cross  bill  treated  with  more  lemty  than  an  origi- 
nal bill   -      --      --      --      -  ib. 

Bill  for  relief  cannot  be  converted  into,  by  striking 

out  prayer      -------  517 

BILL  (taken  mo  coNPEsdo), 

Against  privileged  persons,  may  be  read  as  evidence 
against  them,  not  confined  to  bills  of  dis- 

eovery  -  686,687 

Query,  Whether  it  can  against  persons  absconding  or 
in  custody     -      --      --      --      -  698 

Vide  Pro  Confesso. 
BILL  (with  double  aspect)       -----  406 
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BILL  (CROSS),  page. 
Filed  for  discovery,  converted  into  one  for  relief  -  516 
I^ntiff  in  original  biU  loses  his  priority  over  ctom 

bill  by  amending  -  509 
Filing  of^  no  waiver  of  the  costs  of  contempt    -      -  664 

BILL  AND  ANSWER.    Vide  Hraring. 

BILL  BOOK,  what  580 

Entry  of  bill  is  necessary  before  attachment     -      -  ib. 
etiam  amended  bill    ......  581 

BISHOP.  FMiePARTiBS. 

BISHOPRICS,  temporalities  of. 

Informations  concerning  7 
Vide  Informations. 


BONA  NOTABILIA.   Tide  Probjltk.  Prsbooativs. 

BOND, 

Oblifi^ee  in.    Vide  Pabtibs. 

Creditor.    Vide  Spkcialty  Creditor. 

Bail.    Vide  BaiitBond. 

BOOK,  Registrar's.    Vide  Registrar's  Book. 

BOOKS,  &c. 

Production  of  before  master,  in  cases  of  prisoners  in 


custody  -  673 

BOUNDARIES: 

Of  colonial  provinces — 

suit  relating  to-  ------24 

Vide  Council. 
attorney-general  a  necessary  party  to  a  suit  re- 
specting 179 
Vide  Parties. 

BROKERS, 

Employment  of,  will  not  destroy  privity  -    .  -      -  428 

CANCELLED  INSTRUMENT: 

Bill  to  obtain  benefit  of,  need  not  be  accompanied 

by  affidavit     -------  604 

CAPIAS, 

Difference  between,  and  attachment  ...  5S8 
CASE, 

For  the  opinion  of  a  court  of  law  cannot  be  stated  on 

behalf  of  an  infant         -      -      -      -  103.238 
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CAUSE : 

What  cause  may  be  shown  against  a  decree  by  infleuit 
defendant  243 
Vide  Infant. 

Shown  against  a  decree  by  infant  plaintiff       -      -  101 

CEPI  CORPUS: 

Vide  Attachmbnt.  Attachmbnt  with  Proclamations. 
Habeas  Corpus.  MssssNon.  Sbbjbant  at  Arms. 
Commission  of  RxBVLUONy  &c« 

CERTAINTY  required  in  a  bill.    Vide  bill  (Stating  Part). 

CERTIFICATE  : 

Of  appointment  of  assignee  in  bankmptcy  s^bstitoted 

for  record,  registry  or  enrollment  -      -      -  74 
Of  master, 

upon  reference  for  scandal  and  impertinence   -  457 
requires  no  confirmation     -      •      -      -  ib. 
may  be  excepted  to     -      -      -      -      -  468 
within  what  time  -----  ib. 

CESTUI  QUI  TRUSTS.    Vide  Parties. 

CHANCELLOR,  LORD, 

Bills  usually  addressed  to-      -      -      -      -  -1 

Bills  by,  addressed  to  the  King        -      -      -      -  ib. 

CHANCERY, 

In  what  cases  informations  may  be  filed  in      -      -  4,  5 

CHAPELS,  DISSENTING, 

Informations  relating  to-      -      -      -      -  -14 

CHARITIES: 

Founded  by  Royal  charter  need  not  be  established 

bv  decree  -  16,ii.(/) 

Where  rounded  by  private  individuals  -  -  -  ib. 
General.   Vide  Informations  -      -      -  7 

Distinction  between  public  and  private   -      -      -  183 
In  what  cases  the  attorney-general  is  a  necessary  jtariy 
to  a  suit  respecting  money  appropriated  to 
Vide  Attorney-General. 

CHARITY  COMMISSIONERS  ACTS, 

Informations  under  -------0 

Vide  Informations. 

CHARTER, 

Corporations  established  by.    Vide  Corporatioas. 

CHATTELS  REAL : 

Of  wife,  interest  of  husband  in-      -      -      -  -167 
effect  of  an  agreement  for  an  assignment  upon  -  170 
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CHESTER: 


page. 


Attomey-^eueral  of  - 
Great  sessions  in,  abolished 


6 

6 


County  palatine  of, 

of  attachments  into   ------  677 

CHILDREN, 

How  far  interested  in  wife*8  right  to  a  settlement,  144, 145 

CHOSE  IN  ACTION: 

Informations  for  by  grantee  of  Crown      -      -  .  7 

May  be  assigned  to  the  King    -      -      ,      -  .  ib. 

granted  by  the  King    -      -      -      -  -  ib. 

Cannot  be  taken  under  a  sequestration     •      -  -  637 

Assignor  of,  may  be  joined  as  co-plaintifF  with  assignee^  401 
Assignor  of.   Vide  PA&TJXfi.   Fbms  Coykbt. 

CHURCH: 

Informations  on  behalf  of  King  m  supreme  head  of 

the  church      •      •      -      -      -  .7 

CHURCHWARDENS,  may  join  in  a  suit  with  a  pauper,  40 
CINQUE  PORTS,  of  attachments  into  .      -      -      .  577 

CITIES  and  Towns  which  are  Counties  in  themselves^ 

Of  attachments  into        ------  ib. 

CIVIL  DEATH  of  Husband,  what  is    -      -      -      -  lis 

Transportation  for  life      -      -      -      -      -      -  ib. 

Attainder  by  Act  of  Parliament       -      -      -      -  ib. 

by  ordinary  process  -----  ib. 

Being  an  alien  and  living  abroad     -      .      .      .  ib. 

CIVILITER  MORTUUS.    Vide  Civil  Death. 

CLANDESTINE  MARRIAGE: 

How  wife's  property  must  be  settled  in  case  of  -  141 
Effect  of  subsequent  adultery  by  wife  upon  her  right 


CLASS, 

Person  claiming  as  one  of.  Vide  Parties. 
CLERGYMAN.    Vide  Ministbji  op  Parish. 

CLERK  IN  COURT: 

Appointed  to  act  as  solicitor  for  persons  in  forma  pau- 
peris --------45 

Service  of  subpoena  upon, 

good  on  amended  bills       -----  267 

9€CU8  on  cross  bills      -      -      -      -      -      -  ib. 


to  a  settlement 


147 


ib. 
ib. 
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CLERK  IN  COUKT-^canHnued.  pegt. 
Of  leaving  document  referred  to  in  a  bill  in  the  hand 

praying  the  defendant  may  inspect  it   •      -  470 
discontinued  in  modern  practice  -      ->      *      •  ib. 

CLUB : 

Members  of.    Vicle  Parties. 
Conmuttee  of.    Vide  Parti B9. 

COHABITATION, 

Befusal  of  by  wife  will  deprive  her  of  her  right  to 

maintenance  out  of  her  own  income      -      -  135 

COLLATERAL  SECURITY.    Vide  Partiba. 

COLLUSION, 

Between  asri^ee  and  a  debtor  to  the  estate  not  a 

ground  for  a  bill     ------  70 

Vide  Fraud  and  Collusion. 

COLONIAL  GOVERNMENT, 

Existing  by  charter,  may  sue  in  courts  here     -      -  24 

COLONIES: 

Bankrupt  cannot  sue  for  his  property  in  -      -      -  78 

Property  of  bankrupt  in  vests  in  assignees      .      .  74 

no  registry  or  enrollment  necessary  -  -  -  ib. 
In  suits  relating  to  the  boundaries  of  proriaees  in, 

attorney-general  must  be  a  party  -  -  -  179 
Sequestration  not  issued  into,  unless  upon  applieation 

to  the  King  in  council    -----  0*29 

COMBINATION  AND  CONFEDERACY : 

Answer  to  general  charge  of,  cannot  be  compelled   -  483 

Never  charged  against  a  peer  -      -      -      -      -  ib. 

Charge  of  to  be  material  must  be  distinctly  alleged  -  ib. 

Greneral  denial  of,  omitted  in  infant's  answer  -  -  287 
Persons  having  common  right  may  lawfully  combine 

to  defend  it   433 

COMMISSION  (OR  FIAT)  OF  BANKRUPTCY. 

Cannot  be  impeached  by  bill  of  bankmpt       -      *  70 

COMMISSION, 

To  take  examination  of  a  feme  covert  in  the  country,  121 

where  feme  is  abroad        -----  ib. 

To  appoint  guardian  ad  Utem   -      -      •      •      *  231 

To  appoint  guardian  and  take  answer  of  infant        -  234 

woere  infant  abroad  ------  ib. 

Vide  Infant. 

COMMISSION  OF  REBELLION:     -      .      -      -  610 

In  what  casee/  issued        ------  ib. 

Nature  of  the  process       ------  ib. 

why  directed  to  special  coipmissionerB     -      -  ib^ 
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COMMISSION  OF  REBELLION— i»fifimf«rf.  page. 

Order  for,  unnecessary     -      -      -      -      -  -611 

secus  where  party  is  out  of  the  kingdom    -      -  ib. 

How  made  out  -------      -  ib. 

Form  of  -      -  ,    -      -      -      -      -      -      -  ib. 

Docquet   612 

Return  day      -      --      --      --  -ib. 

In  what  manner  executed  -      -----  613 

commissioners  may  break  open  doors       -      -  ib. 

but  should  have  a  peace  officer  with  them  -      -  ib. 

may  be  on  a  Sunday  ------  ib. 

but  only  in  cases  of  necessity     -      -      -  ib. 

Bail  to,  in  what' cases  taken     -----  ib. 

form  of  bail-bond       -      -      -      -      -      -  ib. 

Proceeding  where  no  bail        -      -      -      -      -  614 

defendant  must  be  brought  up  to  the  court     -  ib. 

but  if  no  court  sitting  he  must  be  lodged  in 

prison  -      -  615 

Escape  or  rescue      -  ib. 

Return  of        --------  ib. 

how  enforced     -------  ib. 

cepi  corpus  -------      -  616 

non  est  inventus         ------  ib. 

Costs  of---------ib. 

COMMITTEE  OF  IDIOTS  OR  LUNATICS: 

Necessary  party  to  a  suit  on  behalf  of  the  idiot  or 
lunatic  -      -      -      -      -      -      -      -  -115 

Proceeding  in  consequence  of  change  or  death  of    •  116 
Must  be  co-defendant  with  idiot  or  lunatic      -      -  173 
Must  be  a  party  to  a  suit  against  idiot  or  lunatic     -  219 
Must  defend  the  suit  for  him    -----  ib. 

Unless  where  his  interest  is  adverse        -      -      -  220 
Must  apply  to  be  appointed  guardian  to  defend  for 
idiot  or  lunatic     -      -      -      -      -      -  -219 

Course  of  proceeding  where  idiot  or  lunatic  is  defend- 
ant, ana  no  committee  has  been  appointed    -      -  220 
Vide  Parties. 


COMMON  RIGHT: 

Persons  having,  may  lawfully  combine  to  defend  it,  433 

COMMON  SEAL: 

Method  of  proceeding,  where  party  having  custody 

of  refuses  to  affix  it  to  answer       -      -      -      -  189 
Must  be  put  to  examination  as  well  as  to  answer     -  194 

COMMONS,  Member  of  House.    Vide  Mbmbbb  os»Par- 

LIAMENT. 

COMPLIANCE  with  irregular  order,  a  waiver  of  irregu- 
larity  ---------      -  667 

Secus  with  an  eroneous  order       -      -      -      -  ib. 


CONFEDERACY.  Vide  Combination  and  Confederact. 
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Of  creditors  to  suits  by  assignees  -      -  80 

Of  Lord  Chancellor  necessary,  prior  to  instituting 

suits  on  behalf  of  idiots  or  lunatics       -      -      -  110 
Of  married  woman,  to  payment  out  of  court 

Vuie  Feme  Covert. 
Of  new  plaintiff  necessary,  on  motion  for  leave  to 
add  after  answer   -------  391 

Of  creditors,  to  suits  by  assignees     -      -      -  - 

Of  feme  covert  in  court, 

will  not  give  validity  to  an  assignment  of  her 
reversionary  cTune  in  action    -      -      -      -  164 

Vide  Feme  Covert. 

CONTEMPTS : 

Ordinary  --------      -  672 

by  non-obedience  to  subpoena    -      -      -      -  ib. 

by  corporations,  aggregate  -      -      -      -  578 

by  party  not  entitled  to  privilege       -      -  ib. 

entitled  to  privilege     -      -      -      -  ib. 

by  officer  of  the  court  -----  ib. 

Effect  of.   Vide  "  Cohtempt  in  Process." 

Extraordinary  --------  672 

Husband  insisting  upon  wife's  joining  in  defence 

against  her  conscience,  guilty  of  -  210 

Infant  may  be  committed  for  -      -      -      -      -  5247 

Infant  pays  no  costs  of    -      -      -      -      -      -  ib. 

Of  subpoena.    Vide  Subpcena. 

By  disturbing  sequestrators     -----  644 

CONTEMPT^  (Process  of) 

Against  ordinary  persons  not  privileged, 

at  the  suit  of  a  person  in  forma  pauperii  -  -  46 
of  the  writ  of  attachment         -      -      -      -  673 

Vide  Attachment. 
of  the  writ  of  habeas  corpus       -      -      -      -  691 

Vide  Habeas  Corpus. 
of  the  messenger       ------  600 

Vide  Messenger. 
of  the  writ  of  attachment  with  proclamation,  606 

Vide  Attachment  with  Proclamation. 
of  the  commission  of  rebeUion   -      -      -      -  610 

Vide  Rebellion,  Commission  of. 
of  the  serjeant-at-arms       -      -      -      -      -  617 

Vide  Serjeant-at-arms. 
of  the  sequestration  ------ 

vide  Sequestration. 


Against  x>eers  and  other  persons  having  privilege 

of  Parliament,  officers  of  the  Court  -      -      -  657 
Vide  Sequestration. 
Aeainst  corporations  ------ 

vide  Corporations.  Distringas. 
Against  Attorney-general        -      -      -      -  - 

Vide  Attorn BY-GENEBAL. 
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CONTEMPT,  (Process  oiy-continued.  P*g«- 

Not  to  be  issued  without  special  motion  where  de- 
fendants are  abroad  or  in  Scotland^  Ireland,  or  the 

Inle  of  Man  278 

Irregularity  in, 

waived  by  compliance       -      -      -      ^      -  666 
secus  where  order  erroneous       -      -      -  667 
course  where  contempt  is  for  non-appeaTance^  ib. 
Vide  Appearance. 
Not  waived  by  acceptance  of  costs  where  answer  is 
reported  insufficient      ------  661 

CONTEMPT  IN  PROCESS: 

Party  not  in  contempt  till  attachment  sealed   -      -  650 
Effect  of,  upon  proceedings  in  the  cause  -      •      -  655 
Defendant  in  contempt  to  a  sequestration^  al- 
lowed to  put  in  answer  after  decree   -      -  634 
Contemnor  cannot  be  heard   -      -      -      -  ib. 

on  motion  to  dissolve  injunction      -      -  656 
to  pay  money  into  court  -      -  ib, 
for  a  reference  in  case  of  fore- 
closure under  7  Geo.  3,  c.  20.  ib. 
to  pay  costs   of  abandoned 
motion        -      -      -      -  ib. 

rule  applies  only  to  applications  in  the 
same  cause  ------  ib. 

Contemnor  may  be  heard, 

in  another  cause      -----  656 

upon  motion  to  discharge  the  order  upon 

which  he  is  in  contempt       -      -  657 
but  he  must  not  mix  up  other  matters 
with  his  ai)plication      -      -      -  ib. 
in  opposition  to  any  application  against 
him      -------  ib. 

Demurrer ;  question  whether  demurrer  can 

be  filed  after  attachment  without  leave  ib. 
set  at  rest  by  new  orders        -      -      -  658 

Plea  cannot  be  filed,  '"'^^l^J!' 

Dedimus  cannot  be  issued,  J  ^j^^  returned   -  659 

secxis  after  ordinary  attachment       -      -  ib. 

In  what  manner  cleared   ------  660 

by  obedience  and  paying  or  tendering  the  costs  -  ib. 

where  process  has  not  been  executed  -      -  ib. 

where  process  has  been  executed        -      -  ib. 
upon  putting  in  answer, 

defendant  may  be  discharged     -      -      -  661 
and  cannot  be  detained  till  report  upon 

sufficiency        -----  ib. 

secua  after  three  insufficient  answers    -  ib. 
but  if  answer  insufficient,  the  process  may 

be  resumed      ------  ib. 

and  acceptance  of  costs  no  waiver      -      -  ib* 
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9ecus  where  defeodant  has  been  dis- 
cliarged  upon  promise  to  put  in  a  full 
answer  and  fails       ....  662 

Waiver  of, 

by  acceptance  of  costs       -      -      -      -  - 
not  by  accepting  costs  of  answer,  which  is 

afterwards  reported  insufficient       -  661 
seats  where  defendant  is  discharged  upon 
promise  to  put  in  a  full  answer  and 
fails  in  doing  so  -      -      -  662 

by  acceptance  of  answer    -----  663 
after  insufficient  answer     -      -      -      -  ib. 
by  moving  upon  admissions  in    -      -      •  ib. 
by  taking  an  office  copy  of  -      -      -      -  664 
seats  where  coupled  with  a  demurrer  -  ib. 
by  amending  bill       -      .      -      -      -      -  ib. 
not  by  filing  cross-bill       -----  ib. 
Discharge  of, 

for  irregularity  -------  666 

application  must  be  made  before  compliance,  666 
where  it  is  for  want  of  appearance       -  667 
Vide  Appearaj^ce. 
upon  motion  or  petition      -      -      -      -  ib. 

supported  by  afndavit  -----  ib. 

Reference  to  tlie  master  upon  -----  665 

defendant  discharged  pending  reference  upon 
his  giving  security     -      -      -      -      -  ib. 

Injunction  to  restrain  action  at  law  upon  contempts 

irregularly  issued  ------  666 

Of  prisoners  in  custody  for        -      -      -      -  668 

Vide  Pkisonsrs. 

CONSUL  resident  abroad,  not  required  to  give  security 
for  costs      -      --      --      --      --  34 

CONTINGENT  INTERESTS.   Vide  Parties. 

CONTINGENT  REMAINDER : 

Persons  entitled  to.    Vide  Parties. 
Trustees  to.   Vide  Parties. 

CONTRACTS  BY  LUNATIC: 

As  to  setting  them  aside  -      -      -      -      -  -116 

CONTRIBUTION,  Persons  liable  to.    Vide  Parties. 

CONTRIVANCE  OR  TRICK,   yide  Trick  or  Con- 
trivance. 

CONVEYANCE  in  fee,  how  stated  in  a  bill  -      -      -  469 
in  tail  -------  ib. 

with  livery  may  be  pleaded  without 
averring  deed  -----  471 

Vide  Dbbd. 
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lit  11  wmwrrn^  tw  jfTami.    fiir  ?'KrMrt  w 

<Jjrr^'  '^  tefcaac  n  jbC  w  »  ^ 

^ju^^  t«7  ifiainrfifr  -      -      -      -      -      -      -  €* 

^n^n^buii       '  -      -      -      •      -  - 

Jkt  V  tfUfioBcac  :&  k  usficr  ....  -  f  4 
WaferiMir'imi  W  ....... 

^xt  a  If       -      -      -      -  ib. 

Wsk^      ftM^  M      Mf  d        .       .       -       -  27 

aM«tt>>m  <^        bot  be  Based  -      -      -      -  iK. 

Uit  il  ^MutfL  mat  doee      alMte  bj  tbor  tedi,  ib. 
BjT  pret^TTfidoB : 

hmrm^  §ewenl  name*      -      -      -      -  25 

BttT  Mie  in  one  or  the  other    -      -      -  ib. 
Byebftrter  ..-..--ib. 

9ue  in  their  nmmkt  of  fomxtotioa      -      -  ib. 

tho«fb  better  knovB  br  another           -  ib. 

mwt  Ije  MMsd  by  their  eorporate  name       -      -  186 

eaonot  be  toed  without  their  bead  •  -  -  ib. 
mtanltm  of^  flKmld  not  be  named  bj  their  own 

namef     -  ...---ib. 
onleM  they  are  made  parties  ibr  the  porposet 

of  difeorery  ib. 
off  cers  o(^  may  be  made  parties  for  the  purposes 

of  discorefj    -  .    -      -      -      -      -  187 
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CORPORATIONS— con^tmi^t^.  page. 
Aggregate — continued, 

but  not  where  discovery  would  be  prejudicial 
to  the  corporation  and  not  necessary 

to  plaintiff  188 

or  where  officer  is  a  mere  witness       -  ib. 
answer  under  common  seal        -      -      -   189. 486 
bound  to  make  a  full  answer     -      -      -      -  ib. 

and  for  that  purpose  to  cause  the  muniments 

and  books  in  their  possession  to  be  searched  -  ib. 
not  doing  their  utmost  to  put  in  a  full  answer, 

liable  to  costs  -      -      -      .      -      -      -  ib. 
method  of  proceeding  where  persons  having  the 
common  seal  refuse  to  affix  it  -      -      -      -  *  ib. 

cannot  be  attached    ------  ib. 

process  to  compel  appearance  or  answer  from  -  190 
to  take  bill  pro  amfesso  against     -      -  ib.  687 
process  to  enforce  obedience  to  decree  or  order  by,  198 
to  enforce  payment  of  costs  by     -      -  194 
answer  to  examination  by    -  ib. 
must  put  in  examination  under  common  teal,  486 

Sole: 

must  show  in  what  right  he  sues  -  28 

suit  by,  abates  by  his  death       -  -      -  ib. 

Revivor  upon  death  of: 

when  suit  for  his  own  benefit       -      -  ib. 
when  for  the  benefit  of  others      -      -  ib. 
Suit  by  persons  assuming  corporate  character  not 

permitted  --------SJ9 

Vide  Joint  Stock  Companies. 
Foreign,  may  sue  in  this  country     .      -      -  - 
Not  necessary  in  bills  by,  to  state  the  names  of  the 

members        -      --      --      --  88 

nor  to  show  how  they  were  incorporated  -  -  ib. 
unless  the  fact  of  their  incorporation  is  denied  -  ib. 

CORPORATIONS,  Members  and  Officers  of: 

In  what  cases  made  parties  to  a  suit  -      -      -      -  894 
Vitle  Parties. 

CORPORATE  CHARACTER,  must  not  be  assumed  in 
suits  by  individuals     -      --  ----29 

CORRUPT  MOTIVES,  not  scandalous  to  impute  in  a 
bill  to  remove  trustees  -------  468 

COSTS : 

Acceptance  of, 

a  waiver  of  irre^arity  in  order  to  amend  ^  -  641 
a  ground  for  discharging  an  order  to  set  aside 

an  order  to  amend  -      -      -  -      -  ib. 

no  waiver  of  process  in  case  answer  is  insufficient^  661 
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Of  unendiDg  bill, 

before  anfwer    -------  523 

where  new  eneroMment  requiTed   -      -      -  ib. 

jJter  plea  or  demnrrer    -----  524 

when  not  set  down  -----  ib. 

when  set  down        -----  ib. 

where  plaintiff  declines  arguing  plea  or 

demurrer     ------  ib. 

upon  demurrer  ore  iemu  for  want  of  partief^  522 
where  bill  of  discorery  is  conyerted  into  one  for 

relief   -      -      -      -      -      -  -616 

where  plaintiff  makes  an  entirely  new  case   -  517 
where  plaintiff  strikes  out  important  parts 

which  have  occasioned  great  expense  -  518 

Of  application  to  Master  for  leave  to  amend    -      -  543 

in  the  discretion  of  the  Master  -      -      -      -  ib. 

who  may  fix  the  time  for  payment  or  taxation  -  545 

Regulation  respecting  introouced  by  new  orders,  552 
Vide  Ambndment  of  Bills. 

Of  assignee,  provisional,  in  cases  of  foreclosure-      -  255 
Of  attachment  --------591 

Cost  by  not  bringing  up  defendant  in  proper  time 

after  arrest     -------  594 

Of  attachment  with  proclamations    -      -      -      -  610 

Of  agents  in  frauds   -------  396 

Of  arbitrators  charged  with  corruption     -      -      -  395 

Of  attornies  engaged  in  fraud  -----  ib. 

Of  Attorney-general        -      -      -      -      -  -185 

Of  commission  of  rebellion       -      -      -      -      -  616 

Of  contempt, 

not  waived  by  acceptance  of  further  answer      -  663 

but  they  only  may  be  recovered  as  costsln  the  cause,  ib. 

tender  of,  contempt  may  be  discharged  upon    -  660 
Of  the  day, 

amount  of  under  new  orders     -      -      -      .  389 
ordered  to  be  paid  wherever  cause  standing  over 

at  the  hearing  with  liberty  to  amend     -      -  ib. 
Of  an  unnecessary  defendant  must  be  paid  by  plain- 
tiff cither  on  dismissing  the  bill  against  mm  or 

on  striking  him  out  by  amendment      -  398 
Of  dismissal  of  bill, 

not  given  upon  dismissal  of  bill  on  account  of 

bankruptcy  of  plaintiff  -----  79 

Forma  pauperis, 

not  paid  by  persons  in  forma  pauperis       -      -  47 

in  the  discretion  of  the  court     -      -      -      -  48 

Of  habeas  corj)us      -------  600 

In  cases  of  infants, 

of  a  bill  by  an  infant  without  a  next  friend  to  be 

paid  by  the  solicitor, 

of  stung  for  an  infant's  legacy    -      -      -      -  04 

not  to  come  out  of  testator's  estate  -      -  112 

but  must  be  paid  by  the  executor    -      -  ib. 
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COSTS-^cantinued.  page. 
In  cases  of  Infants — continued. 

In  what  cases  to  be  paid  out  of  infant's  estate      -  109 
where  defendant  runs  away    -      -      -      "  J^* 
where  bill  is  dismissed  with  costs   -      -      -  ib. 
Of  Prochein  Am^j 

his  liability  to  costs  -----  108 

as  between  him  and  defendant     -      -  100 
will  not  be  depriyed  of  them  in  conse- 
quence or  mistake  -      -      -      "  V  ^ 
or  misapprehension   -      -      -      -  ib. 

$ecu8  if  suit  instituted   from  improper 

motiyes  ------  ib. 

or  if  due  diligence  not  used  to  learn  the 
facts  of  the  case     -      -      -      -  ib. 

As  to  his  ri^ht  to,  beyond  taxed  costs  -  -  112 
Solicitor  ot  infant  plaintiff  has  a  lien  upon 

the  fund  for   Ill 

but  not  upon  the  papers  -      -      -      -  ib. 

Of  informations, 

of  the  liability  of  relators  to  pay       -      -      -  13 
out  of  the  charity  estate,  refused  -      -      -  18 
allowed    -      --      --  --19 

The  King  pays  no  costs     -      -      -      -      -  -12 

but  receives  them  in  some  cases        -      -      -  18 

Of  messenger    -      --      --      --      -  004 

Of  scandal  and  impertinence    -----  459 

Ofsubpcena.    Fufc  Subp<ena. 

Of  tenant  made  party  to  a  bill  for  partition     -      -  638 

Of  prisoners, 

discharged  under  Sir  £.  Sugden's  Acts. 

when  not  brought  up  to  the  court      -      .      -  060 

when  discharged  for  not  entering^  appearance  or 

proceeding  to  take  bill  pro  eonfeMto        -      -  075 

in  what  cases  paid  out  of  the  suitors'  fund  -      -  073 

provided  for  under  Insolvent  Debtors'  Act  -      -  078 

under  serjeant-at-arms  or  messenger  -  -  -  626 
in  what  cases  to  be  paid  by  plaintiff  -      -      -  ib. 

Of  serjeant-at-arms  -------  627 

Of  sequestration      -------  650 

COSTS  (Security  for) : 

Where  plaintiff  is  out  of  the  jurisdiction    -      -  -33-4 

Where  plaintiff  is  improperly  described  in  the  bill   -  463 
Dismissal  of  bill  in  case  of  neelect   -      -      -      -  33 

Order  for  extended  to  stay  alfproceedings      -       33,  n. 
Secus  according  to  ancient  practice  -      -      -      -  33 

When  plaintiflT resident  in  Ireland    -      -      -      •  ?^ 
in  Scotland       -------  ib. 

When  plaintiff  in  Ireland,  resident  in  England       -  83 
SeoM  wnere  there  are  co-plaintiffs  resident  m  England,  84 
Secua  where  plaintiff  is  a  land  or  sea  officer  on  ttenrice^  84 
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or  an  ambassador      -      -      -      •      •      -  84 

or  other  person  on  public  service      -      -      -  ib. 

Where  plaintiff  is  a  peer  of  the  realm      -      -      -  ib. 

Exemption  from  liability  to,  must  appear  -      -      -  ib. 
Ordered  without  affidavit, 

where  absence  appears  on  the  bill     -      -      -  ib. 

Ordered  upon  affidavit     -      -      -      -      -      -  ib. 

where  absence  does  not  appear  on  bill       -      -  ib. 
Affidavit  on  application  for, 

must  state  the  plaintiff  is  gone  abroad  to  reside  ib. 

Application  for,  when  made     -----  85 

Where  plaintiff  is  resident  abroad  at  the  time  of  bill  filed,  84 

before  answer    -      --      --      --  85 

or  application  for  time       -      -      -      -      -  ib. 

where  plaintiff's  absence  appears  on  the  bill     -  ib. 

where  it  does  not  appear  on  the  bill  -      -      -  ib. 
too  late  if  a  step  be  taken  in  the  cause  after 

notice  -------      -  ib. 

after  filing  answer  though  no  notice  at  the 

time  of  swearing  -----  ib. 

Where  plaintiff  goes  abroad  after  biU  filed       -      -  86 
application  for  must  be  made  as  soon  as  possible 

after  notice     -      -      -      -      -      -      "  J^* 

plaintiff  must  have  time  to  answer  affidavit      -  ib. 

plaintiff's  going  abroad  must  be  to  reside  -      -  ib. 
not  merely  to  arrange  his  affairs       -      -  " 
plaintiff  must  be  actually  gone   -      -      -  " 

mere  intention  not  sufficient      -      -      -      -  ib. 

secwfwhere  in  confinement  preparatory  to  removal 

under  the  Alien  Act   -      -      -      -      -  ib. 

under  sentence  of  transportation  for  felony  -  87 

but  not  for  a  misdemeanor  -      -      -      -  ib. 

Ambassadors'  servants  liable  to  give  -      -      -      -  ib. 

Amount  of  security  required     -----  ib. 

under  new  orders      -      "    .  " .     "      "      -  ib. 

in  case  of  misdescription  of  plaintiff  -      -      -  464 

not  to  be  increased     ------  87 

unless  plaintiff  asks  a  favour     -      -      -      -  ib. 

in  the  Exchequer      -----        38,  n. 

In  what  manner  given      -      -      -      -      -      -  88 

in  case  defendant's  solicitor  objects  to  the  security  ib. 

Form  of  bond  for     -      -      -      -      -      -      -  ib. 

Where  several  defendants        -      -      -      -  3y 

Money  allowed  to  be  deposited  in  lieu  of  -      -      -  ib. 
must  be  sufficient  to  answer  the  security  and  the 

costs  of  taking  it  out      -----  ib. 

Where  defendant  becomes  bankrupt,  his  assignee  en- 
titled to  fresh  security       -      -      -      -     39,  n. 

Not  required  because  plaintiff  is  poor  -  -  -  40 
Where  party  seeks  to  set  aside  a  aecree  imder  1  W.  4, 

c.  86  ^      -      -      -  278 

COUNCIL  (King  in): 

May  issue  sequestration  into  colonies      -      -      -  620 
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COUNCIL,  PRIVY:  page. 

Has  original  jurisdiction  relating  to  boundaries  of  pro- 
vinces ---------24 

Vide  BouNDARiBS. 

COUNSEL: 

Assigned  to  persons  suing  in  farmi  pavpertB  -  -  45 
For  person  in  formh  pauperis^ 

must  not  decline  to  act      -      -      -      -      -  ib. 

in  what  manner  to  make  motion       -      -      -  ib. 
Signature  of,  to  bill  -      -      -      -      -      -      .  409 

Vide  Bill. 

COURT: 

In  what  courts  informations  may  be  brought  -  4,  6,  6 
Of  BankruDtcy, 

form  ot  plea  of  bankruptcy  since  the  establish^ 
ment  of  --------78 


COUNTERFEITING  SUBPOENA.   Vide  Subp<ena. 
COVENANT.   Vide  Spbcifio  Pebfobmanob. 
COVENANTEE.   Fide  Parties. 


COVERTURE : 

The  effect  of,  at  law  and  in  equity  -      -  -  118 

Vide  Fbmb  Covbbt.  Husband. 

CREDITOR: 

Alien,  petitioning  to  come  in  and  prOTe,  must  give 
security  for  costs   -      --      --      --  88 

As  to  suits  by  assignees  commenced  without  their 
consent  -----  80 

Suin^  on  behalf  of  himself  and  others,  must  so  de- 
scribe himself  455 

By  specialty,  cannot  have  satisfaction  out  of  real 
estate  unless  he  sues  on  behalf  of  himself  and 
others    -      --      --      --      --  ib. 

Joinder  of  with  simple  contract  creditors  in  suits  to 
marshal  assets  330 

By  judgment,  cannot  have  a  decree  by  himself  alone 
against  heir  of  conusor  for  a  sale  of  more  than  a 
moiety  of  the  estate  465 
secus,  where  more  judgment  creditors  than  one,  ib. 

Simple  contract,  joinder  of  with  specialty  in  suits  to 
marshal  assets      -------  830 

Vide  Pabtibs. 


CREDITORS  AND  LEGATEES.   Vide  Pabtibs. 

CREW  OF  A  SHIP.   Vide  Pabtibs. 

CRIMINAL  ACT: 

Plea  that  plaintiff's  title  is  derived  from  -      -  66 

CRIMINAL  CHARGE : 

Proceedings  in  contempt  against  prisoner  in  custod  y  for,  506 
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CROSS  BILL:  page- 

By  infant,  not  allowed  to  be  amended  after  dismissal,  245 
Service  of  subpcBua  upon  clerk  in  court  in  origijial 

suit  not  good  267 
but  where  defendant  is  abroad  court  will  suspend 

proceedings  in  original  cause  till  answer     -  ib. 
Not  reouisite  to  entitle  defendant  to  a  decree  for 

specinc  performance     ------  491 

Vide  Bill. 

CROWN.   Vide  Kino.  Information.  Atto&nbt-Gbhbral. 

CRUELTY  OF  HUSBAND: 

Its  effect  upon  his  right  to  income  of  wife's  estate    -  130 
Vide  Feme  Covert. 

DATE  OF  BILL  608 

DAY  TO  SHOW  CAUSE: 

Not  given  to  an  infant  plaintiff       -      -      -      -  100 

unless  under  peculiar  circumstances  -      -      -  ib. 
as  where  there  are  a  bill  and  cross  bill       -  ib. 
Meaning  of  term      -      -      -      -      -      -      -  ^^i'i 

In  what  cases  taken  away  by  statutes      -      -      -  224 
in  suits  for  payment  of  debts  of  a  deceased 
person     -      --      --      --      -  ib. 

where  debts  existed  before  statute     "  " 
where  infant  is  de>dsee,  as  well  as  where  he  is 
heir       -  -  ib. 

Vide  Infant. 

DAYS: 

Number  of,  within  which  process  must  be  returnable, 
under  1  W.  4,  c.  86,  s.  15,  means  entire  days,   678  n.  (c) 
under  the  old  practice  ------  ib. 

DEAN: 

In  what  cases  a  suit  by,  should  be  revived  by  his 
successor       -      .-      --      --  -29 

DEATH  OF  HUSBAND  OR  W^IFE : 

Before  settlement  executed^  effect  of,  upon  survivor- 
ship, where  no  children        -      -      -      -      -  147 
Vide  Feme  Covert. 

DE  BENE  ESSE: 

Plaintiff  cannot  be  examined  as  a  witness       -  - 

secusy  a  defendant      ------  ib. 

DECREE : 

Where  binding  upon  an  infant  plaintiff  -  -  -  99 

For  a  partition,  where  infants  are  parties  -  -  ib. 

Effect  of,  upon  wife's  riffht  by  survivorship  -  -  158 

How  made  absolute  agamst  party  abscondmg  -  -  272 

Will  not  bind  absent  parties     -----  3MX) 

Parties  added  after,  by  amendment        -  392 
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DBCREE—^xmtinued.  page. 

Against  infants, 
taken  by  consent  will  bind  infants       -      -    103. 5221 
though  made  without  preyious  refbrence      -  103 
but  usual  to  make  previous  reference     -    103.  221 
will  not  bind  in  cases  of  fraud  -      •      -  ib. 
Against  feme  covert.    Vide  Fbme  Covert. 
Upon  taking  hill  pro  con/euo.    Vide  Pro  Covpbaso. 
Defendant  m  contempt  to  a  sequestration  allowed  to 
put  in  answer  after       -      -      -      -      -      -  034 

OTOdience  to,  by  prisoner,  how  enforced  -  677 

DEEDS: 

May  be  proved  tivA  voce  against  infont    -      -      .  241 
secuSy  in  the  exchequer      -----  ib. 
Legal  effect  of,  should  be  stated  in  bills    -      -      .  468 
In  what  cases  unnecessary  to  be  stated : 

where  conveyances  would  be  valid  at  common 

law  471 

gecuSj  where  deed  necessary  to  give 
effect  to  the  transaction. 
Depositee  of.    Vide  Parties. 

DEFENDANTS  : 

Who  may  be  defendants   -      -      -      -      -  -178 

all  bodies  politic  and  corporate  -      -      -  -  173 

all  other  persons  except  King  and  Queen  and 

heir-apparent  ------  -  ib, 

DEMISE,  by  Parol  of  Tithes.   Vide  Parties. 

DEMURRER: 

Because  plaintiff  is  a  bankrupt       -      -      -      -  77 

Because  plaintiff  is  an  idiot  or  lunatic      -      -      -  1 15 
Will  not  lie  because  a  lunatic  is  plaintiff  in  a  suit 

to  avoid  his  own  acts     -      -      -      -      -  116 

By  Attorney-general : 

will  not  lie  to  discovery  where  a  plaintiff  is 
entitled  to  relief     -      -      -      -      -  -177 

For  want  of  parties  -------  384 

obviated  by  showing  a  sufficient  cause  for  the 

omission  385 

must  show  who  are  proper  parties     -      -      -  ib. 

not  by  name       ------  ib. 

but  by  sufficient  description       -      -      -  ib. 

order  to  amend  after  argument  of     -      •      -  522^ 

costs  of  ib. 

amendment  of  bill  after     -      -      -      -      -  386 

Because  some  of  the  plaintiffs  have  no  interest  -    390.  401 

Because  will  is  proved  in  a  wrong  court  -      -      -  417 

is  not  proved       -----  416 

Because  bill  not  signed  by  counsel   -      -      -      -  409 

Because  suY>ject-matter  is  of  inadequate  value        -  432 

For  multifariousness        -      -      -      -      -      -  461 
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For  want  of  certainty  in  a  bill  -----  481 

For  want  of  offer  in  bill  to  pay  what  is  dae      -      -  497 

For  want  of  wai  rer  of  penalties  or  forfeiture   -      -  489 
will  not  lie  where  single  Talne  of  tithes  only  is 

sought    -  499 

nor  in  suits  by  executors  of  tithe-owiieft  -  ib. 

Because  bill  not  accompanied  by  affidarit       -      -  507 

cannot  be  put  in  ore  temu  after  plea  -      -      -  ib. 
To  amended  bill : 

because  fects  have  been  introduced  which  hare 

occurred  since  the  original  bill  filed      -      -  510 
same  benefit  nuiy  be  reserred  by  answer  -      -  551 
Question  whether  demurrer  can  be  nled  after  attach- 
ment without  leaye  of  Court        -      -      -      .  657 
set  at  rest  by  new  orders       -      -      -      -  658 
Cannot  be  filed  after  twelye  days  from  appearance  -  ib. 
and  answer  cannot  be  put  in  by  ps^  in  con- 
tempt without  leaye       -----  ib. 
if  put  in,  it  will  be  taken  off  the  file       -  ib. 
After  attachment,  with  proclamation  returned,  cannot 
be  filed  without  leaye    ------  008 

DEPOSITEE : 

Of  deeds.    Vide  Partibs. 
Of  chattel.    Vide  Pabtibs. 

DEPOSITIONS  IN  BANKRUPTCY: 

In  what  cases  conclusiye  eyidence  of  trading,  peti- 
tioning creditors'  debt,  and  act  o(  bankruptcy      -  88 

Eyidence  of  facts,  but  not  of  conclusions        -      -  89 

May  be  obiected  to,  for  not  proying  the  conclusions 
deriyed  from  them        ------  90 

Where  defectiye  facts  may  be  supplied  by  other 
eyidence       --------  ib. 

DEPUTY  SERJEANT  AT  ARMS      -      ...  616 
Vide  Sbrjbant  at  Arms. 

DESERTION  of  Wife  by  Husband : 

Its  effect  upon  his  right  to  income  of  her  property  181. 133 
Vide  Fbme  CoyEBT. 

DEVISEES : 

Executory.    Vide  Parties. 

Of  bankrupt.    Viele  Parties. 

Of  mortgage  (specific  devisee.)    Vide  Partibs. 

DIGNITY  OF  THE  COURT: 

Proceedings  where  subject-matter  of  suit  is  beneath,  431 

FtC^BlLL. 
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DIRECTORS  of  Joint  Stock  Companies :  page. 

Of  suits  against,  by  individual  members  -      -      -  30 

DISCOVERY: 

On  behalf  of  the  King   8 

From  aliens  of  the  places  of  their  birth      -      -  ib. 
May  be  obtained  from  indiyidual  members  of  cor- 

.poration  agg^eg^te        -      -      -      -      -  187 

from  officers  of  corporations      -      -      -      -  ib. 
Bill  of: 

whether  attorney-general  can  be  compelled  to 

answer   -      -      -      -      -      -      -      -  185 

may  be  filed  in  aid  of  a  new  defence  by  an  infant,  246 

whether  one  can  be  filed  against  a  bankrupt     -  250 
Whether  a  defendant  haying  no  interest  can  protect 

himself  from,  by  answer .      -      -      -      .  897 

DISMISSAL  OF  BILL   12 

On  omission  to  give  security  for  costs             -      -  83 

By  a  plaintiff  in  formk  pauperis       -      -      -      -  46 

In  consequence  of  bankruptcy  of  plaintiff  -      -      .  79 

proceeding  where  more  plaintiffs  than  one       -  ib. 
Not  decreed  on  the  ground  of  absence  of  proper  parties 

at  the  hearing  339 

Because  filed  without  authority      ....  404 
Vide  Motion  to  Dismiss. 

DISMISSAL  OF  BILL  AND  INFORMATION: 

Retaining  information  88 

DISQUALIFICATIONS  FROM  SUING: 

Excommunication  no  disqualification      -      -      -  50 

Popish  recusancy  no  disqualification        -      -      -  ib. 
Absolute, 

alienage           -      --      --      --  50 

Vide  Alien. 

outlawry  50.50 

attainder    -  50.68 

bankruptcy       -      --      --      ..  50 

insolvency  ib. 
Qualified, 

infancy      -      .-  -....ib^ 

coverture   -      -      -      -      -      -      •      -  ib. 

idiotcy  .--.-...ji,^ 
lunacy 

DISSENTERS  may  be  relators  in  informations  relating 

to  dissenting  chapels      -      -      ...  14 

DISSENTING  CHAPELS.   Ttde  Chapels. 

DISTRINGAS: 

To  compel  appearance  or  answer  by  corporation      -  100  • 

aUas  cUstrinaas  ib. 

pbiriee  distringas       -      -      *      -      -      -  ib! 
One  only  necessary  before  sequestration  to  enforce 

obedience  to  Older  or  decree  ....  194 
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DIVORCE  A  MENSA  ET  THORO :  page. 
Will  not  prevent  the  effect  of  a  husband's  release  166. 160 

DOORS : 

Breaking  of  outer, 

not  justifiable  under  an  attachment    -      -      -  586 
or  attachment  with  proclamation       -      -  607 
Justifiable, 

under  commission  of  rebellion   •      -      -      -  613 
sequestration    ......  638 

by  serjeant-at-arms.    Vide  Serjeant-at-arms. 

DRAWER  OF  BILL  OF  EXCHANGE,    fide  Pabties. 

DUE  DILIGENCE  must  be  used  by  prochein  amy  to 

learn  the  facts  of  the  case  -      -      -      -      -  111 

DUCHY  OF  CORNWALL: 

Informations  relatinor  to  lands  in,  commenced  by  at- 
torney-general to  the  prince  -      -      -      -  621 
where  no  prince  of  Wales  -----  ib. 
where  prince  of  Wales  is  under  age  -      -      -  ib. 
abate  by  death  of  the  prince     -      -      -      -  ib. 

DUKE  OF  CORNWALL  : 

Sues  by  his  attorney-general  -  -  -  -  -  21 
Must  DC  sued  by  his  attorney-general      -      -      -  186 

DURHAM : 

Attorney-general  of  the  county  palatine  of  -  -  5 
Of  attachments  into  county  palatine       •      -      .  577 

EAST  INDIA  COMPANY : 

May  be  made  parties  to  a  suit  to  restrain  the  transfer 

of  stock  and  the  payment  of  dividends      -      -  107 
Vide  Bank  op  England. 

ECCLESIASTICAL  COURTS : 

Proceedings  in,  by  husband  alone,  for  a  legacy  to  his 
wife,  restrained     -------  120 

ELECTION : 

King  may  elect  to  sue  either  at  law  or  in  equity  -  .  3 
By  widow : 

necessary  parties  in  suits  to  compel   -      -      -  379 
Declaration  that  defendant  has  elected,  not  granted 
under  prayer  that  he  may  elect  -      -      -  490 

ELY: 

Attorney-general  of  ------  5 
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ENGLAND:  page. 
Decree  by  court  in,  enforced  in  Ireland    -  84 

ENGLISH  BILL,  what   1 

Vide  Bill. 

ENROLLMENT  of  appointment  of  assignees  not  neee»- 

saiy  under  1  &  2  WiU.  4,  c.  66       ...  74 
Of  bargain  and  sale  not  necessary  to  be  ayerred  in 

biU   471 

ERROR: 

What  will  be  error  in  a  decree  against  an  infant     -  222 

In  decree  will  not  affect  purchaser  under  it     -      -  228 

How  shown  a  cause  against  a  decree  ttgainst  an  infant,  245 

may  be  by  original  bill      -      -      -      -      -  ib. 

Bill  for  relief  on  the  ground  of.  certainty  required  in,  486 

In  order,  not  waived  by  compliance        -      -      -  667 

ESCAPE  of  prisoner  after  arrest  by  messenger,  serjeant- 
at-arms  must  be  sent      -----  617 
Defendant  who  has  escaped  after  arrest  maybe  taken 

on  a  Sunday  585 

ESCAPE  WARRANT  ib. 

ESCHEAT, 

Persons  entitled  to.    Vide  Parties. 

EVIDENCE: 

Against  an  infant,  what  necessary    -      -      -      -  238 

cannot  be  read  if  taken  before  he  was  made  a 
party      -      -      -      -      -      -      -      -  ib. 

deeds  and  exhibits  may  be  proved  against  infant 
viuA  voce  -------      -  ib. 

secus,  in  the  exchequer       -      -      -      .  ib. 
Vide  Infant. 
In  what  cases  bills  pro  confesso  may  be  read  as. 
Vide  Pro  confesso. 

EXAMINATION: 

upon  interrogatories  after  third  insufficient 
answer      .......  661 

Pro  intereue  tuo. 

Vide  InTERSSSE  sue.  SBQUBSTBATIOir. 

Of  feme  covert, 

how  taken  abroad  121 

in  court  ib, 

by  commission    ------  ib. 

will  not  give  validity  to  an  assignment  of  her  re- 
versionary chose  in  action      -      -      -      -  165 

By  corporation,  to  interrogatories : 

how  enforced  194 

milst  be'  under  conmion  seal      -      -      -      -  ib. 
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EXCEPTIONS :  pag«. 

For  scandal  or  i^ipeTtinence     .....  456 

one  exception  cannot  be  partially  allowed  -      -  457 

to  master's  certificate  upon       ....  45S 

For  insufficiency : 

will  not  lie  to  infant's  answer    ....  236 

waived  by  amending  bill  pending  exceptions    -  590 
sectis,  where  it  is  merely  by  adding  a  de- 
fendant   -      -      -                         -  581 

cannot  be  taken  to  answer  to  original  bill  after 

amendment    -------  ib. 

unless  by  special  leave       -      -      -      -  ib. 

leave  to  amend  granted  on  exception  allowed    -  528 

or  submitted  to    •      -  529 

but  not  pending  exceptions  -      -      -      -  590 

unless  upon  special  application    -      -  ib. 
To  master's  report : 

upon  scandal  or  impertinence  within  what  time 

to  be  taken   458 

do  not  lie  to  report  upon  examination  pro  in- 

ieresse  mo      -------  649 

EXCHEQUER,  Court  of, 

Proper  in  cases  of  informations  relating  to  lands  and 

revenues  of  the  Crown    -      .      -      -      -  4 
In  Ireland  and  England^ 

reciprocal  powers  given  to  -      -      -      -      -  283 

EXECUTION  of  a  wiU  of  land  need  not  be  averred  in  a  bill,  473 
although  usual  to  aver  it  -----      -  474 

EXECUTORS  AND  ADMINISTRATORS: 

Cannot  sue  in  farmA  pauperis    -      -      -      -      -  42 
unless  where  the  character  of  legatee  is  mixed 
with  that  of  executor     -      -      -  -  ib. 

Vide  Parties. 

EXECUTOR : 
Abroad: 

Special  administration  may  be  granted  under 

28  Geo.  3.  c.  87    295 

stock  may  be  transferred  to  accountant-general 

under  28  Geo.  3,  c.  87  ib. 

receiver  may  be  appointed  -----  ib. 

coming  within  the  jurisdiction  -      -      -      -  ib. 

Infant,  special  administration  under  28  Geo.  3,  c  87^  296 

Vide  Administration  (Special).  Parties. 
Filing  bill,  must  state  that  he  has  proved  the  will   •  416 
in  the  proper  court    ------  ib. 

but  need  not  state  in  what  court       -      -      -  ib. 
if  he  states  a  wrong  court  bill  liable  to  demurrer  ib. 
Vide  Probate. 
May  file  a  bill  before  probate   -  420 
but  must  prove  before  hearing  -      -      •*      -  ib. 
defendant  may  plead  that  plaintiffhas  not  proved  ib. 
Defendant,  not  necessary  to  snow  in  bill  that  ne  has 
proved  --------      -  421 
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EXECUTOR— ron/iwi/^</.  page. 
Plaintiff  need  not  describe  himself  as  such  in  the  com- 
mencement of  bill  -------  404 

Durante  minore  {gtate.    Vide  Parties. 
Of  a  deceased  executor.    Vide  Parti bs. 
Of  mortgagee.    Vide  Parties. 

EXECUTORY  LIMITATIONS  AND  DEVISES, 
Persons  entitled  under.    Vide  Parties. 

EXHIBITS  may  be  proved  vivA  voce  against  an  infant  -  241 
Seem  in  the  Excnequer    ------  ib. 

EXIGENT,  what  things  forfeited  upon  05 
Vide  Outlawry. 

FACTOR: 

Service  of  subpcena  upon  ------  208 

Employment  of,  will  not  destroy  privity  -  428 
Vide  Parties. 

FACTS: 

In  what  manner  stated  in  a  bill  -  405 
FALSE  AVERMENT  in  pleadings  not  noticed    -      -  23 

FALSE  REPRESENTATIONS  to  induce  marriage, 

Effect  of,  upon  husband's  right  to  income  of  wife's 
property  132 

FATHER-IN-LAW,  of  Infant, 

Service  of  subpoena  upon  ------  229 

FEES : 

Not  taken  of  a  person  in  farmA  jmuperis  -      -      -  45 
except  for  writing  and  copymg  -      -      -      -  ib. 

FEES  OF  OFFICE,  Suits  for.    Vide  Parties. 

FEE,  Seisin  in : 

How  alleged  in  a  bill  -  -----  467 

FELONY: 

Plaintiff  under -sentence  of  transportation  must  give 

security  for  costs       ------  37 

Bills  cannot  be  taken  pro  confesso  against  prisoners 

in  custody  for        ------  596 

secus  prisoner  in  custody  for  misdemeanor        -  505 
Vide  Attainder. 

FEME  COVERT: 

Effect  of  coverture  at  common  law  -      -      -      -  118 
in  equity    -----  119 
3c 
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FEME  COVERT— awi/iwiur<i.  pag:e. 
HuBUand  of,  entitled  to  rents  and  profits  of  her  real 

estate,  and  to  interest  of  her  personal  estate  -  130 

even  though  he  declines  to  make  a  settlement   •  ib. 

secus  where  husband  misconducts  himself         -  ib. 

or  deserts  his  wife      ------  131 

or  by  his  cruelty  obliges  her  to  live  apart  -      -  ib. 

unless  income  is  by  articles  given  to  husband,  ib. 
where  husband  had  nusconduct^  himself,  divi- 
dends of  her  property  decreed  to  belong  to  her 

representative        ------  ib. 

Chattels  real  of : 

go  upon  her  death  to  her  husband  -      -      -  167 
though  settled  to  her  separate  use  by  a  first 

husband      -------  168 

no  difference  between  a  term  in  trust  for  a 
feme  covert  and  a  term  in  trust  to  raise 

money  for  her     -      -      -      -      -      -  ib. 

or  between  mortgage  in  fee  or  for  a  term       -  ib. 
secus  where  term  or  other  chattel  real  has 

been  assigned  by  husband  for  benefit  of  his  wife  169 

Cannot  bring  action  at  law      -      -      -      -      -  1 18 

»ecu8  where  husband  is  civiliter  mortuua     -      -  ib. 

Rules  of  law  as  to,  followed  in  equity      -      -      -  119 

Cannot  sue  without  her  husband      -      -      -      •  ib. 

unless  under  particular  circumstances       -      -  ib. 
Distinction  at  law  between  her  clioses  in  action 

accruing  before  and  after  marriage       -      •  ib. 

does  not  apply  in  equity    -----  120 

Must  be  party  to  a  suit  for  ner  own  estate       -      -  ib. 
Money  belonging  to,  not  paid  out  of  court  without 

her  consent     -------  ib. 

Consent  of,  to  payment  of  her  money  to  her  husband. 

not  reouired  before  bill  filed      -      -      -      -  129 

seem  where  suit  has  been  instituted   -      -      -  130 
Her  property  may  be  received  by  her  husband  with- 
out settlement,  where  no  suit  depending        -  129 
Trustee  of  her  property, 

in  what  cases  he  may  pay  to  husband        -      -  ib. 

in  what  not       -------  130 

Right  by  survivorship, 

to  her  choses  in  action       -      -      -       -      -  128 

a  legal  right       ------  ib. 

secus  her  right  to  a  settlement    -      -      -  ib. 

defeated      -------  165 

by  payment  into  court  -      -      -      -  ib. 

in  lunacy      -----  150 

8€cu8  when  paid  to  Joint  account   -  167 

by  receipt  of  whole  by  husband  -      •  ib. 

or  by  person  authorized  by  him           -  ib. 

by  an  award  of  payment  to  husband    -  ibb 
by  judgment  at  law  where  wife  not  a 

party        ------  ib. 

secus  where  wife  is  a  party   -      -      -  ib. 
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by  decree  or  order  for  payment  to  hus- 
band -      -      -      -      ..     -      -  158 

secus  by  decree  for  payment  to  husband 
and  wife    ------  ib. 

by  ban'kruptcy  of  husband  -      -      -      -  162 

secus  her  right  to  a  settlement, 
or  to  maintenance, 
by  husband's  assignment     -      -      -      -  159 

where  capable  of  immediate  reduction 
into  possession  -----  ib. 

secus  where  it  is  in  reversion  or  contin- 
gency     -      -      -      -      -      -  ib. 

no  difference  between  legal  and  equitable 
choses  in  action        -      -      -      -  ib. 

or  between  assignment  for  consider- 
ation and  assignment  by  act  of  law^ 
or  without  consideration       -      -  ib. 
Not  defeated : 

by  merely  bringing  an  action      -      -      -  156 
filing  a  Dill         -  ib. 
unless  judgment  or  decree    -      -      "  j'^* 
by  mere  appropriation        -      -      -      -  ib. 

by  transfer  to  trustees  -----  156 

by  giving  wife  a  promissory  note        -      -  ib. 
by  receipt  of  part  by  husband     -      -      -  ib. 
by  proof  of  debt  in  bankruptcy   -      -      -  157 
by  reference  to  approve  a  settlement  not 

executed  ------  147 

secus  where  there  are  children      -      -  ib. 
by  husband's  assignment  where  incapable  of 

immediate  reduction  into  possession       -  161 
in  which  case  assignment  for  a  valuable  con- 
sideration is  a  bar    -----  ib. 

secus  where  not  for  a  valuable  consideration,  162 
or  by  act  of  law      -----  ib. 

Effect  of  release  by  husband     -      -      ^      -  165 
where  wife's  right  is  in  contingency   -      -  166 
In  chattels  real  -------      -  167 

may  be  defeated, 

by  assignment  of  husband   -      -      -      -  ib. 

no  distinction  between  legal  and  equitable 
chattels    -------  ib. 

or  between  a  trust  of  a  term  and  a  term  itself  ib. 
by  husband's  agreement  to  assign       -      -  170 
by  underlease  by  husband   -      -      -      -  ib. 

pro  tanto      -      -      -      .      -      -  ib. 
by  assignment  upon  condition  and  entry  for 
breach     -------  ib. 

whether  voluntary  or  for  consideration      -  171 
where  breach  cannot  take  place  in  his  life- 
time      -------  170 

secus  where  it  can       -----  ib. 
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Ia  rtaU  referred  mm  mderleue  of  wifie't  tern  171 

where  referred  to  knsbukd  -      -      -      -  ib. 

to  bojibftZKl  mad  wile  joiatlj  -      -      -  172 

Right  to  m  tettleinent       -      -          '  -      -      -  128 

diftiiict  fiDfn  rigfat  br  fomronJiip   -      -      -  ib. 

not  of  ofeodem  adoptiaii      -----  ib. 

nr/t  prejiidiced  by  hiubuid  joinmg  ia  the  nut   -  ISO 

or  m  defend       ------  ib. 

effeet  of  prerioiu  lettleaieBt  npoa     ...  143 

doe*  not  mttaeh  upon  a  life  iaterest    -      •      -  ib. 

ualeM  ha^baad  fiuli  ia  capporting  her       -  144 

if  lor  the  benefit  of  her  ehildrea        ...  ib. 

but  does  not  torrire  to  theai     ....  145 

imlesf  there  haf  been  a  contract  or  order  for 

a  fettlement  in  wife'f  life  time        -      -  ib. 

attachef  upon  filing  the  bill      -      -      -      -  146 

may  be  waired  at  any  time  before  the  execatioa 

of  fettlement   ------  ib. 

jmcf  where  there  has  been  an  actoal  con- 
tract by  hofband     .....  ib. 

forfeited  by  her  adultery   ...      -      -  148 
tecus  where  the  was  a  ward  of  court  and  had 

married  clandestinely     -      -      -      -  ib. 

not  defeated  by  assignment  by  husband    -    196.  163 

eren  though  wife  concurs    -      -      -      -  ib. 

upon  examination  in  court   -      -      -  164 

unless  property  is  assignable  at  law    -      -  136 

by  bankruptcy  of  husband  -      -      -      -  137 

by  assi^ment  of  husband  to  a  particular 

assignee       ------  ib. 

does  not  extend  to  the  whole  fund     -      -      -  140 
except  in  the  case  of  a  clandestine  marriage,  143 
order  for  reference  to  approve  a  settlement       -  148 
where  there  has  been  a  prior  settlement     -  149 
Right  to  maintenance  out  of  her  own  property        -  131 
where  by  articles  it  belongs  to  husband     -      -  ib. 
but  never  where  it  is  given  to  husband  by  settle- 
ment executed  132 
not  defeated  by  trick  or  contrivance  -      -      -  ib. 
or  where  she  has  been  induced  to  marry  by 
false  representations  and  has  been  obhged 
to  separate      ------  ib. 

where  a  stranger  advances  money  to  a  woman 

entitled  to  maintenance     -      -      -      -  133 

court  will  order  it  to  be  repaid   -      -      -  ib. 
will  not  attach  where  she  leaves  her  husband 

witliout  sufHcient  cause  -----  134 

even  though  he  refuse  to  make  a  settlement,  ib. 
where  being  an  ofHcer  he  is  obliged  to  reside 

abroad     -------  ib, 

where  wife  is  guilty  of  misconduct     -      -  135 

has  committed  adultery    -      -  ib. 
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attaches  upon  bankruptcy  or  insolvency  of 
husband  185 
but  not  against  a  purchaser  of  wife's  life 
interest  while  her  husband  main- 
tains her  180 

unless  there  has  been  a  previous 
failure  to  support  her  -      -      -  ib. 

Consent  in  court, 

will  not  give  effect  to  an  assignment  of  her  re- 
versionary chose  in  action      -      -      -      -  164 

will  not  authorize  transfer  to  her  husband  of  pro- 
perty settled  in  trust  for  her  in  case  of  her  sur- 
viving -------      -  166 

can  only  be  taken  where  the  right  to  the  money 
is  immediate  -------  124 

and  not  where  it  is  in  remainder  or  reversion    -  126 
unless  where  there  is  a  power  of  appointment  or 

under  tenant  in  tail,  Act  7  Geo.  4,  c.  46      -  ib. 
cannot  be  taken  where  wife  is  an  infant    -      -  127 
nor  till  the  whole  amount  is  ascertained     -      -  128 
effect  of  the  marriage  of  a  woman  after  money 
reported  due  to  her       -----  ib. 

Not  required, 

where  money  is  settled  to  her  separate  use  -  126 
unless  in  transactions  with  her  husband  -  127 
where  she  is  the  subject  of  a  foreign  state  -  ib. 
where  it  has  been  given  before  a  competent 

»       tribunal  122 

where  she  has  joined  in  levying  a  fine        -  ib. 
where  the  fund  is  under  200     or  produces 
less  than  10/.  per  annum       -      -      -  128 

How  taken, 

where  she  is  resident  in  town     -      -      -  121 
in  the  country      -----  ib, 
commission  to  take,  how  executed,  ib. 
where  wife  is  abroad  -----  ib. 
afiidavit  that  there  is  no  settlement    -      -  122 
After  consent,  money  will  be  paid  to  husband    -  1524 
unless  there  are  circumstances  of  fraud      -  ib. 
Consequence  of  her  refusing  to  consent  to  a  pay- 
ment to  her  husband     -----  128 

Suits  on  behalf  of, 

in  what  cases  they  may  be  brought  -      -  -140 
against  her  husband   -      -      -      -      -  150 

but  not  without  her  authority     -    151.  404 
proceeding  where  it  has  been  done      -  150 
husband  must  be  party  to  -      -      -      -      -  ib. 

secus  where  there  has  been  a  fictitious 
marriaee  -      -      -      -      -      -  838 

joinder  of  husbandin,  will  not  prejudice  her  right 
to  a  settlement       ------  150 

3  c  3 
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for  separate  estate  ought  to  be  in  her  own  namey 

hy  ner  prochein  amy       -      •      -      -      -  151 
joinder  oi  husband  is  an  admission  of  her  right 

to  a  separate  estate       -      -      -      -       -  ib. 
where  husband  does  not  join  as  co-plaintiff,  must 

be  by  her  prochein  amy  -      -      -      -  '    -  ib. 
Prochein  amy, 

need  not  be  a  relative  -  -  -  -  -  162 
must  be  a  person  of  substance     -      -      40.  152 

8ecu8j  the  prochein  amu  of  an  infant      -  ib. 

in  what  cases  ne  ma^  be  changed       -      -  ib. 

death  of,  pending  suit,  effect  of  -      -      -  ib. 
Abatement  of : 

effect  of  death  of  husband,  pending  suit     -  153 

of  wife   164 

effect  of  death  of  husband  after  wife  -      -  ib. 
Suits  against : 

win  not  lie  for  a  specific  performance  of  an  agree- 
ment by  her  husband     -      -      -      -      -  216 

cannot  be  brought  without  her  husband    -    173.  205 

unless  husband  be  an  exile  -      -      -      -  ib. 

or  has  abjured  the  realm      -      -  ib. 

or  is  an  alien  enemy     -      -      -      -  ib. 

or  unless  husband  files  a  bill  against  her     -  ib. 
cannot  be  made  a  defendant  for  the  mere  purpose 

of  discovering  her  husband's  vouchers     -  212 
semble  she  may  where  called  upon  to  deliver 

them  up  -      -      -      -      •      •**'     -  ib. 

whether  she  can  be  made  party  to  a  suit  against 

husband  as  his  agent     ....      -  396 

concerning  her  separate  estate,  trustees  must  be 

parties    -      --      --      --      -  215 

Subpoena  against, 

usually  included  in  the  same  with  her  husband,  210 

service  on  husband  good    -      -      -      -      -  217 

on  wife,  in  what  cases  good  -      -      -     ib.  663 

where  suit  relates  to  her  separate  estate     -  464 
Process  against, 

must  oe  awarded  against  husband  and  wife       -  217 

unless  after  an  order  to  answer  separately  -  -  ib. 
but  will  be  stayed  against  husband  where  she 

makes  default  -  209 

separate  process,  in  what  cases  it  may  issue 

against  her  without  her  husband     -      -  ib. 
where  her  separate  property  is  concerned   -  ib. 
if  husband  is  abroad     -      -      -      -  ib. 
secus  where  he  is  in  this  country  -      -  206 
or  a  prisoner  in  the  King's  Bench  -  ib. 
where  separate  proj>erty  is  not  concerned  - 
if  she  apj)eQrs  and  prays  to  put  in  sepa- 
rate answer       -      -             -   206.  21 1 
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Process — continued, 

where  the  act  complained  of,  is  her  own 

tortious  act  207 

and  she  is  not  under  the  control  of 
her  husband      -      -      -      -  208 
where  she  refuses  to  join  in  her  hus- 
band's defence   209 

where  she  lives  separately  from  him     -  ib. 
cannot  be  issued  against  her  alone  without  order,  679 
Appearance  for, 

must  be  entered  by  husband      -      -      -      -  217 
Answer : 

joint  answer  by  husband  and  wife, 

may  be  read  against  them  in  matters  relating 
to  personal  estate    -  -      -  -214 

but  not  where  suit  relates  to  wife's  inherit- 
ance ib. 
not  bound  to  join  in  her  husband's  answer 
against  her  conscience     -      -      -      -  210 

if  husband  insists  upon  her  answering  against 
her  conscience,  it  will  be  a  contempt      -  ib. 
Separate  answer  by, 

on  husband's  application     -      -      -      -  217 

on  her  own  application,  in  what  cases        -  210  • 
where  she  denies  the  coverture     -      -  ib. 
where  the  husband  is  plaintiff     -      -  ib. 
should  have  an  order  to  warrant  it     -      -  ib. 
without  order  may  be  taken  off  the  file       -  ib. 
but  not  at  tne  instance  of  wife  or  her 
executors  -      -      -      -      -  -211 

must  be  full  ------  ib. 

but  need  not  expose  her  to  forfeiture,  ib. 
or  her  husband  to  a  charge  of  felony,  212 
cannot  be  read  against  her  husband    -      -  ib. 
secus  where  tney  had  both  concealed  the 
marriage  and  treated  wife  as  sole     -  213 
may  be  read  against  herself       -      -      -  ib. 
to  establish  a  will  where  she  is  heir  at  law  -  ib. 
Separate  plea  or  answer  by  husband, 

where  allowed    ------  209 

where  wife  absconds   -----  ib. 

ought  to  have  an  order  to  warrant  it  -      -  ib. 
cannot  be  read  against  wife       -      -      -  214 
Pro  confesso, 

bill  against  husband  and  wife  may  be  taken  pro 

con/esso  for  want  of  a  joint  answer  -      -  209 
unless  there  is  an  order  to  warrant  a  separate 
answer     -------  ib. 

Decree  against, 

for  a  sale  of  her  estate  is  valid   -      -      -      -  216 

may  be  made  in  foreclosure  suit        -      -      -  ib. 
3  c  4 
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Decree  against — continued, 

but  cannot  be  made  where  her  inheritance  is 

concerned  unless  her  husband  has  answered  -  215 
$emble  there  may  be  a  decree  against  husband 

pro  confe89o  ib. 
cannot  be  made  against  her  personally  -  -  ib. 
cannot  be  taken  m  execution  upon  a  decree  for 

costs  216 

Abatement  of  suits  against       -      -      -      -      -  217 

does  not  take  place  on  death  of  husband    -      -  ib. 
unless  where  a  new  interest  arises  to  wife  -      -  ib. 
Supplemental  bill, 

necessary  where  new  interest  arises  to  wife  on 
death  of  husband    ------  ib. 

Appointees  of.    Vide  Parties. 

FEME  SOLE: 

Abatement  of  suit  by  marriage  of  feme  sole     -      -  153 
Vide  Abatement. 

FICTITIOUS  MARRIAGE: 

Husband  not  necessary  party  to  a  suit  by  wife  -      -  838 

FILING.    Vide  Bill  609 

No  pleading  of  record  before  filing  -  -  -  -  508 
No  ofBce  copy  of  pleading  can  be  taken  before        -  ib. 

FLEET  PRISON : 

In  what  cases  a  prisoner  may  be  turned  over  to,  pro 

forma     -      --      --      --      -  595 

Vide  Warden  of  the  Fleet.  Prisoner. 

FORECLOSURE : 

Against  married  women    -      -      -      -      -      -  216 

Against  infants        -------  226 

in  cases  of  copyholds  ------  ib. 

day  to  show  cause  always  given  in  decree  -      -  ib. 

also  in  order  to  make  decree  absolute  -      -  ib. 

what  cause  may  be  shown  -      -      -  ib. 
Vide  Infants. 

in  what  cases  a  sale  may  be  decreed  instead     -  227 
Necessary  parties  to  suits  for.    Vide  Parties. 
Reference  under  7  Geo.  3,  c.  20, 

party  in  contempt  cannot  apply  for   -      -      -  656 

Costs  of  provisional  assignee  in  suits  for  -  -  -  255 
Substituted  service  upon  person  named  in  deed  not 

good   266 

Not  decreed  under  prayer  for  general  relief     -      -  490 

FOREIGN  CORPORATIONS.    Vide  Corporatioks, 
(Foreign). 

FOREIGNER.    Vide  Alien. 
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In  what  cases  to  be  proved       -----  83 

FOREIGN  STATES,  Governments  of : 

May  sue  in  courts  here     ------  21 

if  recognised  by  the  government  of  this  country,  22 
secus  where  not  recognised        -      -      -      -  ib. 

fact  of  recognition  judicially  noticed  -      -      -  23 
even  where  falsely  stated  in  the  bill   >      -  ib. 
Must  sue  in  a  proper  form       -----  24 

Contracts  between  the  governments  of  and  individuals 

not  enforced  unless  tne  state  has  been  recognised  ib.  (n.) 
Where  old  government  dissolved  and  new  one  not 
recognised  by  this  country  attorney-general  is 
a  necessary  party  to  a  suit  respecting  its  pro- 
perty  -180 

FORFEITURE,  Waiver  of.    Tide  Bill  (Prayer.) 

Demurrer  for  want  of      -----      -  499 

Of  property.    Vide  Attaindbr. 

FORMA  PAUPERIS : 

Of  suing  in      -      --      --      --  -41 

at  law       -      -      -      -      -      -      -      -  ib.  42 

in  equity    -      --      --      --      -  ib. 

Who  may  sue  in       -      -      -      -      -      -      -  ib. 

bankrupt  may  petition  in-  -      -      -      -      -  ib. 

party  may  be  examined  pro  interest  mo  in       -  ib. 
Who  may  not  sue  in : 

executors  or  administrators       -      -      -      -  ib. 

unless  they  sustain  a  mixed  character        -  ib. 

prochein  amp       -      -      -      -      -      -  ib. 

At  what  time  plaintiff  may  be  admitted  in      -       ib.  49 
after  commencement  of  suit,  no  costs  up  to  ad- 
mission --------42 

after  dismissal  of  former  suit  for  same  matter   -  43 
unless  second  suit  vexatious       -      -      -  ib. 
bad  conduct  in  plaintiff  in  former  suit  no  ob- 
jection    -------  ib. 

Party  may  appeal  in       ------  ib. 

Consequences  of  vexatious  conduct  -      -      -      -  44 

whether  plaintiff  liable  to  other  punishment  for  ib. 

Petition  for  admission  to  sue  in       -      -      -      -  ib. 

Certificate  of  counsel       ------  ib. 

Affidavit   ib. 

must  be  sworn  by  the  party  himself  -      -      -  ib. 
if  sworn  by  a  third  person  party  may  be  dis- 
paupered      -      -      -      -      -      -      -  ib. 

Consequences  of  admission       -----  46 

assignment  of  counsel  and  six  clerk    -      -      -  ib. 

appointment  of  clerk  in  court  to  act  as  solicitor,  ib. 
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Counsel  and  attorney, 

must  take  no  fees  of  pauper       -      ...  45 

except  for  copying      -----  ib, 

may  not  refuse  to  act  -----  ib. 
Motions  on  behalf  of  pauper, 

must  be  signed  by  six  clerk       -      -      -      -  ib. 

bow  to  be  made  by  counsel  -  -  -  -  ib. 
Process  of  contempt  in  pauper  suits, 

how  sued  out  46.  58 

Vide  Procbss.   Attachmbiit,  8cc. 
Amendment  of  bill  in  pauper  suits, 

by  leaving  out  derendants  -     '-      -      -      -  ib. 
after  Dill  filed,  pauper  must  pay  costs  if  de- 
fendants left  out       -      -      -      -  ib. 
Dismissal  of  bill,  at  the  suit  of  pauper      -      -      -  ib. 

whether  without  costs       -----  ib. 

Whether  person  suing  in  receives  costs    -      -      •  47 
Costs  of  successful  pauper  in  the  discretion  of  the 
court. 

Pauper  party  must  pay  costs  of  scandal  -  -  49 
Of  dispaupering : 

for  vexatious  conduct       -----  44 

for  making  contract  for  subsequent  remuneration,  46 

if  of  ability   49 

if  in  possession  of  land  in  question    -      -      -  ib. 

if  guilty  of  improper  conduct     -      -      -      -  ib. 

of  vexatious  delays      -      -      -      -  ib. 

of  making  improper  motions        -      -  ib. 

of  not  appeanng  when  cause  called  on,  ib. 
of  moving  to  suppress  depositions  upon 

groundless  objections       -      -      -  ib. 

court  always  proceeds  tenderly  upon  such  points,  ib. 

Issue,  in  what  cases  directed  in  pauper  cause    -      -  ib. 

Bill  retained  with  liberty  to  pauper  to  bring  an  action,  ib. 
Money  ordered  to  be  paid  to  pauper  to  enable  him  to 

go  to  trial  of  an  issue     -----  ib. 

ProchHn  amy  cannot  sue  in      -      -      -      -      -  108 

Defendants  may  be  permitted  to  defend  in       -      -  256 

secus  where  in  possession  of  property  in  dispute,  257 

FRAUD  AND  COLLUSION: 

How  to  be  shown  as  cause  against  a  decree  against 

an  infant       -------  244 

may  be  by  original  bill      -----  245 

In  what  cases  a  general  averment  of,  will  shut  out  de- 
murrer  -------      -  428 

FRENCH  OR  NORMAN  LANGUAGE, 

Formerly  used  in  pleadings  at  law   -      -      -      -  1 
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GENERAL  SAVING,  omitted  In  infant'a  answer  -      -  287 

GOVERNMENTS  OF  FOREIGN  STATES. 
Vide  Foreign  States. 

GOVERNORS  OF  PROVINCES,  Suits  by        -      -  24 

GRANT  must  be  stated  to  be  in  writing        -      -      -  475 

GRANTEE  OF  CROWN, 

May  sue  by  information  in  the  name  of  attorney-general,  7 

GRANTOR  OF  ANNUITY.— riefe  Parties. 
GREAT  SESSIONS.    Vide  Chester  and  Wales. 


GUARDIAN  OF  AN  INFANT: 

May  sue  as  his  next  friend  .....  95 
Committee  of  idiot  or  lunatic  must  be  appointed  by 

to  defend  -219 

Vide  Inpant. 

Of  persons  of  weak  intellect,  how  appointed     -      -  248 

HABEAS  CORPUS  (In  Process): 

Upon  return  of  cepi  corpus  to  attachment  •      .      •  59I 

Cum  causis       ........  599 

if  first  writ  is  cum  causis,  subsequent  writs  must 
beso      -      -      -      -      -      -      -  -ib. 

May  be  sued  out  by  defendant        ...    591.  595 

Oldpractice  of  the  court  to  send  messenger  instead  of,  692 

Present  practice  of  the  Exchequer  -      -      -      •  ib. 

but  not  of  the  Court  of  Chancery       -      «      -  ib. 
Not  necessary  to  enable  plaintiff  to  enter  appearance 

fordetendant        ......  593 

Within  what  time  to  be  sued  out      ....  592 

if  defendant  not  brought  up  within  the  time  he 

must  be  discharged        .....  593 

not  before  the  return  of  the  attachment     •      -  690 

secus  where  the  defendant  is  already  in  the  Fleet,  ib. 

or  in  the  King's  Bench  prison    -      •      -      -  ib. 

Cannot  be  obtained  without  an  order       -      -      -  ib. 

Order  for,  how  obtained  ib. 

In  what  manner  prepared        .....  ib. 

Service  of--------      -  697 

Execution  of    --------  ib. 

sheriff  must  bring  up  the  body  as  well  as  return 
the  writ  --..-..-ib. 
What  is  a  sufHcient  excuse  for  not  bringing  up  the 

body   698 

that  he  is  out  upon  bail     .....  ib. 

that  he  is  lanmddus    -      -      -      -      -  .    -  ib. 

or  dead  ib. 


764  ivDEX. 

HABEAS  CORPUS— con/iiiuerf.  page. 

Method  of  enforcing  obedience  to    -      -      -      -  698 

aluu  and  pluries  habeas  corpus  discontinued       -  ib 

attachment  against  sheriff  -----  ib. 

Return  to--   -697 

that  prisoner  is  out  upon  bail     ....  598 

dead  ------  ib. 

kmgtddus    -----  ib. 

proceeding  upon       ------  ib. 

Proceedings  upon  prisoner  being  brought  up   -      -  ib. 

where  defendant  is  poor    -      .       -      .      -  600 

where  defendant  is  an  idiot       -      -      -      -  ib. 

or  a  lunatic        ------  ib. 

of  turning  over  to  the  Fleet      -      -      -      -  ib. 

Where  defendant  is  under  criminal  process      .      -  696 

he  must  be  turned  over  to  the  Fleet  pro  forma  -  ib. 

and  thence  remanded  to  his  original  prison       -  ib. 
from  which  he  must  be  brought  by  second  habeas 

corpus    -      -      -      -      -      -             -  596 

rule  applies  only  to  cases  of  misdemeanors       -  ib. 
For  the  purpose  of  taking  bill  pro  confesso^ 

must  be  after  defendant  has  been  committed  or 

remanded  to  the  Fleet    -----  691 

requisites  to  be  attended  to  in  return  of    -      -  692 
must  not  be  less  than  28  days  from  commit- 
tal to  the  Fleet   ib. 

nor  more  than  two  months  from  original 

committal  on  the  process  -      -  '    -      -  ib. 
but  must  be  within  six  weeks  from  the  end 

of  the  two  months    -----  ib. 

AUa^j  1  discontinued  in  process  -  .  .  597 
Pluries,       >              for  the  purpose  of  taking  bill 

Alias  pluries,)                  pro  con/esso     -      -      -  689 

Costs   600 

HALF  PAY  cannot  be  sequestrated      ...      -  638 

H^C  VERBA: 

In  what  cases  instruments  should  be  entered  in      -  469 

where  a  question  turns  upon  particular  words   -  ib. 

in  a  will      -------  ib. 

or  other  informal  instrument      -      -      -  ib. 

HEAD  OF  CORPORATION.    Vide  Corporations. 

HEARING: 

Leave  to  amend  at,  by  adding  parties.   Vide  Amendment. 
Parties. 

will  not  authorize  the  introduction  of  new  plaintiff^  392 
Upon  bill  and  answer, 

can  only  be  had  against  defendant  added  after 

examination  of  witnesses        ...      -  393 


INDEX. 
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Of  party  absconding, 

must  be  served  with  decree       -      -      -      -  272 
In  what  cases  plaintiff  must  show  how  he  is  heir  in 

his  bill  422 

Vide  Bill. 

HEIR  AT  LAW, 

Will  established  against  infant  without  day  to  show 

cause  236 

Of  grantor.    Vide  P  a  rtirs. 

Enquiry  for,  where  directed    -      -      -      -      -  854 
Vide  Parties. 

HONOUR: 

Attestation  of  to  answer  of  a  peer    -  480 

HOSTILITY,  PERSONAL: 

Allegation  of,  where  scandalous       -  458 

HUSBAND : 

Effect  of  attainder  of   118 

banishment  of   -------  ib. 

transportation  of      ------  ib. 

Where  he  is  an  alien  and  resides  abroad  -      -      -  ib. 
Vide  Feme  Covert. 

Necessary  party  to  a  suit  by  his  wife       -      -      -  ib. 

After  wife's  consent,  money  to  be  paid  to  him  -      -  124 

unless  there  are  circumstances  of  fraud      -      -  ib. 

Deed  by  wife  in  favour  of,  cannot  be  established 

without  separate  examination        -      -      -  127 

May  lay  hold  of  nis  wife's  pro|)erty  wherever  he  can 

find  it,  if  no  suit  -  129 

Misconduct  of,  effect  upon  his  right  to  the  income  of 

wife's  property       -      -      -      -      -    130, 181 

Bankruptcy   ^^ff^^^  ^ght  to  the  income  of 

Insolvency  of  J    W«  wife's  property  -      -      -  185.187 

Must  be  a  substantive  party^  to  a  suit  by  feme  covert,  150 

Cannot  be  a  prachein  amy  m  a  suit  by  his  own  wife  -  ib. 

Wife's  right  to  a  settlement  not  prejudiced  by  his 

joining  in  the  suit  ------  ib. 

Effect  of  joining  him  in  a  suit  for  wife's  separate 

estate     -      --      --      --      -  ib. 

an  admission  of  the  separate  estate    -      -      -  151 

In  what  cases  he  may  sue  bis  wife   -      -      -      -  ib. 

Entitled  to  wife's  clwses  in  action  by  survivorship    -  155 

Reduction  into  possession  by,  what  -      -      -      -  ib. 

His  interest  in  wife's  chattels  real    -      -      -      -  167 

Must  be  a  co-defendant  with  wife    -      -      -      -  178 

May  make  his  wife  a  defendant  in  respect  of  her  se- 
parate estate  -------  205 

but  not  to  discover  his  own  estate     -      -      -  ib. 
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Bill  may  be  taken  pro  confesso  against  him  for  want 
of  a  joint  answer  by  himself  and  wife,  though 

he  has  answered  separately    -      -      -      -  209 

unless  there  is  an  order  for  a  separate  answer    -  ib. 

Separate  answer  by-      -      -      -      -      -      -  ib. 

where  wife  remses  to  join  -      -      -      -      -  210 

where  wife  not  under  liis  control      -      -      -  208 

must  have  an  order  to  warrant  it  -      -  209 
Insisting  upon  wife's  joining  in  his  answer  against 

her  conscience,  guilty  of  a  contempt      -      -  210 
Where  there  has  been  a  fictitious  marriage,  not  a  ne- 
cessary party  to  a  suit  by  wife       -      -      -  338 
Answer  by,  without  wife,  no  answer        -      -       -  684 
will  not  prevent  bill  being  taken  pro  confes90    -  ib. 
Of  unsound  mind, 

dividends  of  wife's  estate  paid  to  her       -      -  123 

HUSBAND  AND  WIFE, 

How  considered  at  law  and  in  equity      -      -      -  118 

IDIOTS  AND  LUNATICS: 

Informations  on  behalf  of        -      -      -      -      -  7, 8 

Must  sue  by  their  committees  -----  8 

Suits  on  their  behalf  -  -      -      -      -  -118 

Lunatics  necessary  parties  to  a  suit  on  their  own  be- 
half     -      -      -      -      -      -      -      -       8.  116 

unless  it  be  to  avoid  their  own  acts   -      -      -  8 

secus  in  the  case  of  idiots      -      -       -      -  9 

Committees  of,  necessary  parties  to  suits  on  their  be- 
half  -      -      -      -  ib. 

Cannot  be  made  defendants  without  their  com- 
mittees --------      -  170 

Defend  by  their  committees     -      -      -      -      -  219 

who  must  be  parties  ------  ib. 

and  a^)ply  to  be  appointed  guardians  -      -      -  ib. 

Method  ot  putting  in  answer    -----  ib. 

Proceedings  where  no  committee,  or  his  interest  is 

adverse  --------      -  220 

Proceeding  where  defendant  brought  up  by  habeas 

carpus  appears  tobe      -      -      -      -      -      -  600 

IMBECILE  PERSONS.    Vide  Weak  Mind. 

IMMATERIAL  PARTY: 

Demurrer  by-------      -  897 

Plea  by     ---------  ib. 

Answer  of  -      -      -      -      -      -      -      -      -  ib. 

whether  a  party  can  protect  himself  from  dis- 
covery by       -  ib. 

IMMORALITY,  Particular  acts  of: 

Allegation  of,  in  what  cases  scandalous    -      .      -  454 

I  n  what  cases  they  may  be  proved  under  general  charge,  ib. 
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IMPERTINENCE,  what  -  

the  same  as  surplusage  at  law    -      -      -      -  465 

distinction  between  impertinence  and  prolixity,  ib. 
In  a  bill, 

not  a  good  ground  for  demurrer       -      -      -  466 

how  taken  advantage  of     -      -      -      -      -  ib. 

in  the  Exchequer        .      -      -      -      457,  n, 

in  Chancery  466 

under  the  old  practice  -      -      -      -  ib. 

the  new  orders      -      -      -  " 

exceptions  must  be  taken      -      -  ib. 
and  report  obtained  within  a  limited 

time  ------  467 

master's  certificate  upon      -      -  ib. 

requires  no  confirmation       -      -  ib. 

may  be  excepted  to       -      -      -  468 

not  after  order  for  time       -      -      -  469 

how  expunged    -------  468 

unaer  new  orders       -      -      -      -      -  ib. 

costs  of  reference       ------  ib. 

how  recovered    ------  469 

Not  impertinent  to  introduce  facts  stated  in  answer 
by  way  of  amendment   -      -      -      -      -  -613 


IMPROPRIATOR.   Vide  Parties. 

INCIDENTS : 

Of  the  certainty  required  in  alleging  them  in  a  bill,  478 

INCONSISTENT,  interests.    Vide  Joindbu  of  Plain- 
tiffs. Parties. 
Titles,  persons  claiming  under.    Vide  Parties. 

INCUMBRANCER. 

Vide  Prior  Inoumbramcbr.  Parties. 

INDICTMENT, 

May  be  preferred  against  minister  for  refusing  to 
allow  tne  publication  of  an  order  under  1  W.  4, 


C.36    274 

INDIGENT  PERSONS, 

May  sue    ---------  40 

May  be  prochein  amvs  of  infants       -      -      -      -  ib. 

8€CU8  of  married  women     -----  ib. 

INDORSEE  OF  BILL  OF  EXCHANGE. 
Vide  Parties. 

INFANCY : 

Disqualification  arising  from    -----  92 
At  what  time  it  terminates      -----  93 
Vide  Infants. 
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INFANTS:  page. 

May  obtain  an  order  to  be  examined  pro  interesse  tuoy  645 

Are  examined  pro  interesse  mo  by  guardian       -      -  ib. 

May  sue  in  Chancery                                  -      -  93 

by  their  next  friend   ------  94 

but  not  for  specific  performance        -      -      -  ib. 
May  dispute  the  adjudication  in  bankruptcy  without 

notice    -      --      --      --      --  90 

Bound  by  a  decree  in  a  suit  on  their  behalf      -  . 

though  it  has  been  taken  by  consent  -  103 

unless  where  there  is  laches,  fraud  or  collusion   -  99 

secuB  in  suits  relating  to  their  inheritance  -      -  ib. 

where  any  discretionary  act  is  to  be  done  -      -  ib. 

practice  in  cases  of  partition      -      -      -      -  ib. 

Bound  by  deviations  in  practice  hon&fde  assented  to,  102 
Bound  by  order  for  maintenance  without  previous 

reference      -      --      --      --      -  103 

Not  bound  by  admissions  of  facts  in  a  ease      -      -  ib. 

Not  bound  by  mistakes  in  the  conduct  of  their  cause,  102 

or  in  the  form  of  the  bill    -----  ib. 

Bound  by  the  acts  of  their  guardians  ad  Uiem  -      -  221 

where  their  conduct  is  bond  fide        -      -      -  ib. 
May  have  relief  they  are  entitled  to,though  not  prayed 

for   ib. 

or  insisted  upon        ------  ib. 

Petitions  on  behalf  of------  2 

Case  cannot  be  stated  on  behalf  of    -      -      -      -  288 

Suits  on  behalf  of, 

must  be  by  procliein  amy    -----  94 

bill  filed  without  next  friend  dismissed      -  ib. 
leave  given  to  amend  by  adding  next 

friend       ------  ib. 

of  striking  out  name  of  infant  plaintiff,  and 

making  him  a  defendant        -      -      -      -  98 

reference  to  inquire  whether  suit  is  for  in&nf  s 
benefit    -      --      --      --  -95 

granted  of  course  where  there  are  two  or 

more  suits    -      -         -      -      -      -  ib. 

secus  where  only  one  -----  ib. 

not  granted  on  application  of  next  friend   -  97 

unless  made  in  another  suit  -      -      -  ib. 
master's  report  upon  such  reference  not  to  be 

excepted  to        -----  ib. 

but  may  be  objected  to  on  the  motion  to 

confirm     ------  gs 

Prochein  amy  of, 

who  may  be  next  friend    -      -      -      -       94^  95 

his  guardian       ------  ib. 

need  not  be  a  person  of  substance     -      -      -  40 

cannot  sue  in  formA  pauperis  -  -  -  42 
proceedings  where  sohcitor  uses  the  name  of 

prochein  amy  without  authority      -      -      -  98 
Vide  Prochein  Amy. 


. INDEX.  769 

ANT— Suits  on  behalf  ot'—cantinued.  page, 
amendment  of  bill, 

order  for  at  the  hearing, 

where  improper  BubmiBsions  have  been 

made  on  behalf  of    -      -      -      -  621 
where  an  infant  heir-at-law  has  been 
made  co-plaintiff      -      -      -      -  ib. 

decrees  in, 

are  binding  as  in  cases  of  adults  99 
in  cases  of  laches  or  collusion,  may  be  opened 
by  new  bill      ------  ib. 

day  to  show  cause  against, 

not  given  where  infant  is  plaintiff      -  100 
unless  under  peculiar  circumstances  in 
partition  cases  -      -      -      -      -  ib. 

where  there  is  bill  and  cross-bill   -  ib. 
in  what  manner  an  infant  plaintiff 
shows  cause     .      -      -      -  101 

costs  of, 

in  suits  for  legacies, 

not  to  come  out  of  the  executor's  estate  111 
but  must  be  paid  by  the  executor  per- 
sonally    ------  112 

Cross-bill  by, 

not  amended  after  dismissal      -      -      .      -  246 
though  infant  allowed  to  put  in  a  new  defence  -  ib. 
Suits  affainst : 

intants  may  be  defendants  -----  220 
without  their  guardians  -  -  -  -  174 
but  guardian  must  conduct  their  defence  -  ib. 
not  usually  described  as  infants  in  bill,  ib.  ^t20 
unless  question  turns  upon  their  infancy  -  ib. 
subpoena  a^nst, 

where  infant  has  not  been  baptized,  &c. 

senrice  of   229.  608 

upon  father  ------  229 

mother       -----  ib. 

father-in-law       -      -      -      -  ib. 

should  be  authorized  by  pre- 
vious order  -      -      -      -  ib. 

attachment  against  280 
for  not  appearing  or  answering,  not  usually 
executea  -------  ib. 

but  messenger  sent      -      -      -      -  ib. 

infant  pays  not  costs  of      -      -      -      -  ib. 

guardian  ad  Uteniy 

how  appointed    ------  ib. 

where  infant  in  town    -      -      -      -  281 

in  the  country       -      -      -  ib. 
order  for  a  commission  to  appoint, 

how  drawn  up     -      -      -      -      -  ib. 

how  executea      -----  282 

guardian  need  i^ot  attend     -      -      -  ib. 
who  appointed,  where  no  one  will  undertake 

theoBSce  280 
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Guardian  ad  Utem — continued. 

aft^  appointment.  iniDEOxt  cannot  b«  kept  in  custody,  280 

duty  or  221,282 

responsibility  of       ^      -      -      -      -      -  221 

U^ble  to  the  costs  of  scandal  or  impertinence     -  ib. 

to  the  censure  of  the  court,  in  wluit  cases    -  ib. 

may  be  removed  for  misconduct       -      -      -  ib. 

infants  bound  by  tiieir  ajcts       -     -     -     -  ib. 

may  consent  to  eridence  being  taken  on  affidavit 

before  master  ------      -  ib. 

may  waive  infant's  right  to  an  issne  -      -      -  ib. 

consent  to  a  decree  by  is  bindisig      -      -      -  ib. 

liable  to  costs  of  improper  defence     ...  232 

of  soajadal  or  impertinence  -      -  ib. 

Dtfenoe, 

mutt  be  by  g[uardian  -----    220.  5232 

if  without  guardian,  irregular    -      -      -      -  ib. 
Plea, 

must  be  on  oath  of  guardian     -     -     -     -  ib. 

ujoleas  oath  is  dispensed  with    -     -      -     -  ib. 

how  taken  without  oath    -----  ^33 

where  guardian  is  a  co-defendant    -  ib. 

where  guardian  is  in  Iiondon    -      -  ib. 

where  guardian  is  in  the  country     -  ib. 

Commission  to  take  plea  or  answer  -      -      -      -  5234 

may  be  sued  out  without  previous  order,  ib. 
may  be  embraced  in  "tibe  same  commis- 
sion as  that  to  appoint  guardian  -      -  ib. 
how  executed        -----  ib. 

where  infant  is  abroad  -     -     -      -  236 

where  dispensed  with       -----  ib. 

where  infant  is  abroad,  and  father  not  inte- 
rested     -------  ib. 

where  guardian  has  been  already  appointed 

in  an  original  clause  -----  ib. 

Answer, 

inust  be  on  oeth  of  guardian     .      .      -      -  5232 

unless  oath  dispensed  with        -      -      -      -  ib. 

how  taken  without  oath     -----  5233 

where  guardian  is  co-defendant       -  ib. 

is  in  London  -      -  ib. 

in  the  country     -  ib. 

is  the  answer  of  the  guardian    -  236 

infant  not  bound  by  -      -      -      -      -      -  ib. 

cannot  be  read  against      -             -      -      -  ib. 

exceptions  wil]  not  lie  to  -      -      -      -      -  ib. 

cannot  be  shown  for  cause  against  dissolving 

injunction  237 

form  of      --------  ib. 

new  answer  may  state  defence  -      -      -      -  ib. 

in  what  cases  infant  may  put  in  a  new  one        -  ib. 

as  well  after  decree  as  before     -      -      -  ib. 

but  must  a£ply  as  soon  eAer  21  as  possible  -  ib. 
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Parol,  demurring  222 

at  law                                                    -  ib. 

in  equity   -      -      -      -      -      -      -      -  ib. 

taken  away  by  1  W.  4,  o.  47.     -      -      -  228 

replicatkm  to  hie  tii8W«r  •            •      -      .  240 

in  wliat  oaeee  lot  neomary       -      -      -  ib. 

in  what  cases  proper  -----  ib. 

Evidence: 

admissione  on  behalf     cannot  be  made   -      -  288 

all  necessary  facts  musi  be  proved  against  -      -  ib. 

abeenee  of  neeeseary  jpartiee      -      -      -  ib. 

due  execution  of  a  wul      -      -      -      -  ib. 

bound  by  proof  in  an  original  suit  against 

his  ancestor  239 

where  he  has  been  a  parly  by  amendment  -      -  241 

evidence  taken  belbre  cannot  be  read  -      -  ib. 

deeds,  &c.  may  be  proved  against  him  vivA  voce  -  ib. 

secus  in  the  Exchequer       •      -      -      -  ib. 
Subpoena  to  hear  judgment : 

service  of,  ehoula  be  on  f^ardian      •      .      .  242 

I>ersonal  service  on  inHa^nt  not  good    -      -      -  ib. 

Decree: 

in  cases  of  foreclosure       .....  226 
in  what  cases  court  will  decree  a  sale  in- 
stead of   227 

ought  not  to  be  by  consent       ...   221.  242 

without  previous  reference  to  a  matter     -      -  ib. 

but  if  made  by  consent  bnidittg-  -      -      -      -  ib. 

unless  in  cases  of  collusion  or  error    -      -  221 

if  drawn  up  as  made  by  consent,  it  is  erroneous  242 

error  in,  wnai  will  be       .....  221 

ooaveyanee  under, 

in  what  cases  directed  -----  224 


where  estates  are  sold  for  payment  of  deblSi  226 
day  to  show  cause, 

in  what  cases  taken  away  by  lW.4yC.  49  -  224 
not  given  in  suita  fer  payment  of  tiie  debts 

of  a  deceased  person       -      -      -      -  ib. 

g^ven  in  aD  other  cases      •      -      -      .  225 
in  cases  of  partition      ...  " 

MCMf  where  no  conveyance  is  directed  -  ib. 

where  suit  is  to  establish  a  will    -  226 

or  where  legal  estate  is  in  trostees,  ib. 

in  cases  of  foreclosure  -----  ib. 

in  order  for  mining  decree  of  foreclosure 

absolute  ib. 
where  copyholds  have  not  been  surren- 
dered      -      -      -      -      -      -  ib, 

purchaser  must  accept  title  notwithstanding,  228 

in  what  manner  decree  made  absolate        -  248 
8  D  2 
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INFANT — Suits  against— ccmfintiecf.  page, 
day  to  show  cause, 

subpoena  to  show  cause  against  decree, 

return  of      -      -      -  -    -      -      -  242 

service  of,  must  be  personal  -      -      -  ib. 

substituted,  where  ordered    -      -  ib. 

in  what  way  cause  may  be  shown       -      -  ib. 
what  cause  may  be  shown  -      •      -    243,  244 

in  cases  of  foreclosure  -      -      -      -  248 

rule  that  account  may  not  be  unra- 
relled,  does  not  extend  to  cases 

of  fraud     -    '  -      -      -      -  ib. 

nor  where  title  of  infant  is  para- 
mount to  the  mortgage      -      -  ib. 
fraud  and  collusion,  how  shown  -      -  244 
error,  how  shown  -----  246 

infant  need  not  wait  till  21  to  im- 

5 each  a  decree  for  error  -  -  ib. 
efence     -      -      -      -  244.247 

new  defence, 

in  what  manner  made        -      -      -      -  245 

where  there  has  been  bill  and  cross-bill      -  ib 

bill  of  discovery  may  be  filed  in  aid  of       -  ib. 

within  what  time  it  must  be  made      -      -  ib. 

of  enlarging  the  time  for     -      -      -      -  246 

cannot  oe  made  till  after  21       ...  ib. 
unless  there  is  danger  of  his  evidence 

being  lost  -      -      -      -      -  ib. 

in  which  case  infant  will  be  bound 

by  decree  as  if  he  was  plaintiff  -  ib. 

consequences  of  ------  ib. 

Attachment  to  enforce  decree  or  order     -      -      -  247 
Contempts  by  : 

infant  may  be  committed  for      -      -      -      -  ib. 

for  not  doing  what  is  ordered  by  court  -  -  ib. 
process  where  order  is  for  a  conveyance  under 

the  statute      ------  ib. 

Costs  of: 

not  personally  liable  to      -----  ib. 

in  what  cases  ordered  to  be  paid  out  of  his  share  ib. 

in  cases  of  partition    -----  ib. 
Affidavit : 

master  cannot  receive  affidavits  against  under 

decree     -------  239 

unless  solicitor  for  infant  concurs       -      -  ib. 
how  far  he  is  bound  by  the  conduct  of  his  solicitor 

in  admitting  affidavits    -----  240 

Maintenance, 

order  for.  not  usually  made  without  previous 

reference  -------  221 

but  if  made  without  it,  will  be  binding      -  ib. 

Injunction  against,  to  restrain  proceedings  at  law    -  236 

cannot  be  sustained   ------  ib. 

plaintiff  may  undertake  to  show  cause  upon 

merits  against  dissolving       -  237 
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INFANT— continued.  page. 
En  ventre  sa  mere, 

may  sustain  suits  08 

to  restrain  waste  -      -             -      -      -  ib. 

Ward  of  court : 

effect  of  clandestine  marriage    ....  148 

where  adultery  is  committed  by  the  wife    -  148 
cannot  consent  to  payment  of  her  money  out  of 
court  --------127 

Feme  covert, 

not  bound  by  concurrence  of  her  parent  or  guar- 
dian after  marriage       -----  164 
secus  in  contracts  for  her  benefit  before  marriage^  ib. 

INFANT  EXECUTOR: 

Special  administration  may  be  taken  out  -  296 

INFANT  PEER: 

Proceedings  against  -      -      -      -      -      -      280,  n. 

Sequestration  against      -      -      -      -            •  ib. 

INFORMATION: 

On  behalf  of  the  Crown   1 

of  those  who  partake  of  its  prerogative   -  ib. 
whose  rights  are  under  its  protec- 
tion      -      *      -      -      •  ib. 
Of  intrusion  in  Chancery  -      -      -      .      -      -  4 
Retained  in  equity  till  result  of  trial  at  law      -  ib. 
Relating  to  lands  and  revenues       .      -      .      .  ib. 
usually  in  the  Exchequer  -----  ib. 

sometimes  in  Chancery      -----  ib. 

as  in  cases  of  purpresture  -      «      -      -      -  ib. 

nuisance       -----  ib. 

or  where  relators  are  concerned     -  ib. 
How  commenced, 

in  courts  at  Westminster   -      -      ...  5 

by  Attorney-general    -----  ib. 

Solicitor-general    -----  ib. 

in  courts  of  Lancaster       -----  ib. 

Durham  ------  ib. 

Chester  q 

Duchy  of  Lancaster       -      -      -  6 

Cornwall       -      -      -  5 

Franchise  of  Ely    -      -      -      -  5 

Wales    ------  6 

Where  King  not  immediately  concerned  -      -      -  7 

on  behalf  of  grantee  of  chose  in  action      -      -  ib. 
on  behalf  of  the  King,  as  supreme  head  of  the 

Church       -------  ib. 

for  temporalities  of  bishops       -      .      .      .  ' 

for  charities      -      -      -      -      -      -      -  ib. 

on  behalf  of  idiots  and  lunatics  -      -      -      -  7>  8 

3  D  3 
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INFORMATION— <»m/entcal.  page. 
Where  King  not  immediately  concerned— omHmMci. 

under  particular  statutes^  .....  s 

Marriage  Act     -      -      -      -      -      -  8. 10 

Charity  Commissioners  Act        -      -      -  8, 9 
Vide  Relators. 

Dismissal  of  for  want  of  pro9eetttion       ...  20 

confined  to  cases  where  there  are  relators  -      -  ih. 
For  a  discovery        -      --  ....8 

Relating  to  dissenting  chapels  -      -      -      -      -  14 

Does  not  abate  by  death  ot  relator    -      -      -  ' 

unless  relator  be  also  ^kintiff   -      -      »      -  ib. 
effect  of  death  of  relator  upon^ 

where  only  one    -     -     -     -  ib. 

more  than  one   -      -      -  ib. 

Proceeding  where  relator  is  not  a  responsible  person  SO 
Parties  to : 

in  what  cases  heir-at-law  of  grantor  is  necessary,  853 

Bill  converted  into,  by  amendment  -      -      -      -  618 

INFORMATION  AND  BILL: 

In  what  cases  usual  -------  12 

Bill  dismissed  and  information  retained  -      -      -  ib. 

INHABITANTS.   Vide  Parties. 

INJUNCTION : 

Praotiee  as  to  disiolTiiigy  where  plaintiff  becomes 

bankrupt  ..--..-80 
in  Chancery  ib. 
in  tile  Exchequer      ------  ib. 

Against  several  executors,  dissolved  on  application  of 

one  845 
Against  the  Bank  of  England, 

where  they  are  not  parties        •      .  .  5M>I 

not  granted  except  upon  notiee  to  the  other  parties  ib. 
'  unless  in  cases  of  neoesnty  and  urgency     -  ib. 
Prayer  for       ........  602 

Vide  Bill  (Praybr). 
Common: 

drops  upon  plaintiff  amending  his  bill      -      -  627 
unless  leave  granted  to  amend  without  preju- 
dice -------      -  ib. 

or  unless  exceptions  have  been  allowed      -  528 
or  submitted  to    -      -      -      -      -  525 

may  be  obtained  of  course  upon  amendment 

after  answer  533 
where  none  has  been  obtained  upon  the 

original  bill      -      -      -      -      <»  ib. 

seats  where  one  has  been  obtained  and 
dissolved  ------  ib. 

not  renewed  upon  amended  bill        -      -      -  ib. 
unless  upon  special  motion,  supported  by  affi- 
davit ib. 
which^oannot  be  made  till  defendant  is  in 
default  534 
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INJUNCTION,  Common—continued,  page* 
defendant  must  fully  abswer  both  tytidnid  and 
aflranded  bill  before  he  oaft  more  to  diMolre  -  690 
Vide  Ambrombxt.  Ra-AMBiiraBirr. 

•V  Special : 

does  not  drop  upon  amendmAnt  of  bill      -      •  6S1 
secus  upon  re-amendment    -      -      -      -  ib. 

obtained  upon  amended  bill  by  affidaril  before 
answer  may  be  dissolved,  on  motion  of  defend- 
ant, upon  affidavit  before  answer  -      -  n. 
To  deliver  possession, 

whether  necesary  before  writ  of  assistance  in 

cases  of  sequestration      ....  648 

not  necessary  in  cases  of  revenue       -      -  ib. 
nor  in  the  Exchequer  -      -      -      -  ib. 

To  restrain  action  at  law  upon  a  contempt  irregularly 
issued    -      -      -      -      -      -      -      -      -  666 

when  irregularity,  occasioned  by  negligence  of 
the  registrar  -------  666 

INQUIRY  h6tbte  Master, 

Not  directed,  unless  ground  tot  it  ii  \md  in  ^kaditigt^  481 
For  heir-at-law, 

whero  directed  In  oaeee  of  charity    •     -     -  864 

INSOLVENCY  OF  HUSBAND.      Fife  Husbahp. 
Fbmb  Cotbbt. 

INSOLVENCY.    Vide  Bawsibuptoy. 

INSOLVENT  DEBTOR: 

Placed  in  the  same  situation  vnth  regard  to  the  order 

and  disposition  of  his  property  as  a  bankrupt       -  76 
May  assign  his  right  to  surplus       -      -      -      -  ib. 

assignee  may  sue  the  assignees  for  it  -      -      -  ib. 
His  situation  with  regard  to^  after  acquired  property,  76 
difference  between  him  and  a  bankrupt     -      -  ib. 
May  sue  for  after  acquired  property,  if  not  claimed 

by  his  assignees    -------  ib. 

Liaoility  of,  after  acquired  property  to  his  debts  -  ib. 
Cannot  sue  their  assignees  .  .  .  -  .  ib. 
As  to  the  conmiencement  of  suits  by  assignees,  witlv- 

out  consent  of  creditors        -----  84 
Effect  of  death  of  assignee  and  appointm^  of  h  tte# 

one       -  .«.-^-.M-86 
Ought  not  to  be  a  defendant  174 

Vide  BAMBtrPT.  PAftrtBB. 

INSOLVENT  DEBTORS'  ACT :  (7  Geo.  4,  c.  57.) 
Sheriff  discharging  prisoner  ulkder,  after  habeas  cor^ 
jnu,  guilty  of  contempt  -      -      -      -      -    .  -  607 

Prisoner  in  custody  for  cont^pi^  must  not  be  dis- 

charfped  by  the  sberiff  under  -     -      "     .'      "  ^ 
ProTitKm  for  the  payment  of  the  costs  of  prisoners 
under    -      --      --      --      --  678 

3  d4 
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pace. 

INSPECTION  of  Document: 

Prayer  in  a  bill  that  defendant  may  inspect  docn- 
menty&c.      -  -  470 

INSTRUMENT.    Vide  Deed. 

INTERESSE  SUO : 

Examination  pro  interesse  mo,  what  -      .      .      -  644 

Order  for  ---------  ib. 

may  be  obtained  in  case  of  real  as  well  as  per- 
sonal estate     ------  ib. 

by  an  infant       ------  645 

by  plaintiff  (qusere)     -----  ib. 

in /brrna  pmqferis  -----  42 

how  obtained, 

as  of  course        ------  644 

not  before  sequestrators  have  made  a  returm  ib. 
possession  or  personal  property  delirerea 

up  to  claimant  on  his  giving  security      -  647 

Proceedings  under  order : 
interrogatories, 

time  within  which  interrogatories  should  be 
exhibited  648 

must  be  settled  by  master    -      -      -  " 
examination,  within  what  time  to  be  put  in      -  ib. 

conclusion  of,  not  replied  to       -      -      -  ib. 

reference  to  the  Master  to  look  into    -      -  ib. 
replication, 

in  what  cases  necessary      -      -      -  " 
examination  of  witnesses   -----  ib. 

where  above  20  miles  from  London     -      -  ib. 

when  within  that  distance   -      -      -      -  ib. 
publication  of  depositions  -----  ib. 
reference  to  the  Master     -----  ib. 
objections  to  report  cannot  be  taken  by  excep- 
tions  649 

hearing  objections  to  report  may  be  discussed  at,  ib. 

order  upon  -------  ib. 

INTEREST  in  Subject  Matter : 

In  cases  of  charity: 

relators  need  not  to  have  any  -. 

secus  in  petitions  under  b^ifji.  8,  c.  101,  s.  15,  15,  ft.  (b.) 

effect  of  their  interest  upon  proceedings    -  -  ib. 

Want  of: 

in  plaintiff,  demurrer  for    -      -      -      -  899.  401 

plea  of    -      -      -      -      -  ib. 
in  defendant,  demurrer  for       -      -      -      -  397 

plea  of  -  ib. 

whether  defendant  can  protect  him- 
self from  discovery  by  answer   -  ib. 

Vide  Pakties. 
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INTEREST  on  Balance:  page. 

Not  decreed  under  orayer  for  general  relief    -      -  494 
secua  upon  furtner  directions,  where  riffht  to  it 
had  accrued  since  the  filing  of  the  bill  -      -  ib. 


INTERMEDIATE  ESTATES,  Persons  having.  Vide 
Pabtibs. 

INTERPLEADER : 

Attorney-general  allowed  to  withdraw  his  general 

answer,  and  to  put  in  a  new  one    -  184 
By  Bank  of  England, 

in  what  cases  necessary     .....  201 

INTERROGATING  part.    Tuie  Bill. 

INTRUSION,  Information  of,  may  be  filed  in  Chancery,  4 
IRELAND : 

Attachment  in  England  to  enforce  an  order  or  decree 
made  in  ..--88 

Plaintiff  resident  in,  must  give  security  for  costs     -  84 

Property  of  bankrupt  in,  vests  in  assignees     -      -  74 

no  registration  or  enrolment  necessary      -      -  ib. 

Order  of  the  court  made  effective  in       ...  282 

Service  of  subpoena,  and  process  in  -      -      -      -  277 

Court  of  Chancery  in, 

orders  of,  now  made  effective  in  England  -      -  283 

Sequestration  may  be  issued  into,  upon  return  of 

mdia  bona  to  sequestration  here    ....  629 

IRISH  PEER.    Vide  Pbbb. 

IRREGULARITY: 
In  process : 

how  taken  advantage  of  in  case  of  corporations,  194 
ordered  to  be  paid  oy  registrar's  wiaow  out  of 


assets     -  666 

Vide  CONTBMPT.    iNJUirCTIOlf . 

In  an  order, 

waived  by  compliance  -----  667 
•ecus  in  error     -------  ib. 

ISSUE: 

Matter  sufiiciently  put  in  issue  by  an  allegation  of 
pretence  485 

Matters  alleged  in  an  answer  sufiiciently  put  in  issue, 
without  amendment  518 

ISSUE  demsaoU  vel  nouj 

May  be  declined  on  behalf  of  infont  ...      -  242 

JOINDER  OF  PLAINTIFFS, 

Claiming  adverse  or  inconsistent  interests       -    319. 327 


Of  plaintiffs  having  no  interests.    Vide  Parties. 


778  iHDSz. 

JOINT  Interest!.    Vide  Pabtibs.  page. 
Proprieton.    Vide  Pastibs. 
Tenants.   Vide  Paktibs. 

JOINT  STOCK  COMPANIES  : 

History  of  80 

Of  suits  by       -      .-      --  -.-S9 

under  private  Acts  of  Parliament      -      •      •  80 
must  be  by  their  oflBcers    -       -      -      •  ib. 
but  individual  members  may  sue  directors  -  ib. 
General  Acts  relating  to-      -      -      -      -  -31 

Where  chartered  under  6  Geo.  4,  e.  91,  indiTidnal 
members  of  may  be  sued      .....  1Q4 

Chartered  under  4  &  5  W.  4,  6.94,  may  defend  by 

their  principal  officer     .....  195 

indiyidiud  members  may  be  joined  as  defendants,  ib. 
subject  to  the  payment  of  costs  by  the 
plaintiff  -^.••-.196 
decrees  a^nst,  to  have  the  same  operation 
agamst  individual  members  as  if  tney  had 
been  parties  ib. 
but  process  not  to  issue  against  individual 

membem  witiiottt  leave  m  the  eourt       •  ib. 
nor  alter  tbree  years  froiai  the  time  of  svdi 
individiml  Mudng  to  be  a  member  -      -  ib. 
Vide  Pabtibs. 

JUDGMENT  AT  LAW : 

Effect  of,  upon  wife's  right  by  survivofsbip      -   166.  167 

JUDGMENT  CREDITORS.    Vide  Cbbditob.  Sps- 

CIALTY  CrBDITORS. 

JUDICIAL  NOTICE : 

What  facts  will  be  judicially  noticed : 

historical  facts  --.-.-•23 
reoognition  of  foreini  states      -      .      -      .  ib. 
even  though  pleaded  contrary  to  the  feets  -  ib. 
What  things  will  be  judicially  noticed  without  proof: 

war  between  this  country  and  a  foreign  state  -  67 
secus  war  between  foreign  states       -      -      *  ib. 

JURISDICTION: 
Plaintiffs  out  of^ 

may  sue  .-------33 

unless  aliens  or  residents  in  an  enemy's 
country  without  licence    -      .      -      -  83 
must  give  security  for  costs       -      -      -      -  ib. 

Vide  Costs,  Security  for. 
Proceedings  where  party  having  a  joint  interest  with 

plaintiffout  of  -  310 

Averment  of.    Vide  Bill. 
Defendants  out  of, 

in  what  cases  the  plaintiff  may  proceed  without 

them       -      -      -  •    -      -      -      -  257 
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JURISDICTION— con^nue^f.  page. 
Defendants  out  9(--c&ntbm€d, 

where  there  are  other  defendants       -      -  267 
and  their  interests  are  incidental  to  those  of 

such  other  defendants      -      •      -  ib. 

joint  debtors       -      ...      -  268 

joint  factors  ------  ib. 

in  cases  of  interpleader      -      -      -      -  ib. 

cannot  be  proceeded  against  where  their  interests 

are  principally  affected  -      -      -      .      -  5260 
in  what  cases  the  court  will  appoint  a  reeeirer 

in  their  absence     ------  ib. 

in  what  cases  they  must  be  made  parties  -      -  5260 

in  what  cases  their  absence  must  be  proved      -  ib. 
proceedings  where  they  subsequently  become 

amenable  -------  261 

where  process  has  been  prayed   -      -      -  ib. 

has  not  been  prayed     -      -  ib. 

where  they  appear  Toluntanly    -      -      -  ib. 

after  decree      -      «      •      •      .  ib. 
in  what  cases  permitted  to  have  the  benefit  of 

decree  without  supplemental  bill    -      •      -  ib. 
service  of  subpoena  upon, 

not  good    -----  262 

unless  under  2  W.  4,  e.  88,  and  4 

&6W.4, 0.88      -      -      -  ib. 
Fuie.SU30TXTUTSI>  SSEVIOB. 

KEEPER,  Lord,  bills  addressed  to       .      .      .      .  i 

KING,  The: 

Suits  on  behalf  of : 

may  elect  to  sue  either  at  law  or  in  equity  -      -  8 
in  what  court  he  pleases  -      -  ib. 
may  have  a  quare  in^pedit  in  King's  Bench       -  ib. 
in  what  courts  he  may  sua  -      -      -      -      •  ib. 

King's  Bench  ib. 
Exchequer  ----.-.4 

Chancery    -------  ib. 

Vide  Information. 
In  Council.   Vide  Coujscil. 
Cannot  be  a  defendant, 

must  be  sued  by  lus  attorney-general       -      -  178 

LANCASTER: 

Attorney-general  of  the  duchy  of     -      ...  5 
of  the  county  palatine   -      -      -  ib. 

LANCASTER  County  PalMine: 

Proceeding  against  chancellor  of,  to  compel  a  return 

to  an  attachment  500 
Form  of  return  501 

LANGUIDUS,  Return  of.   Vide  Attachment.  Habeas 

COKFUS. 
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LATIN,  Pleadings  at  law  formerly  in    -      -      -      -  1 

LEASE  AND  RELEASE,  How  stated  in  a  bill   -  -469 

LEAVE  TO  AMEND.   Vide  Ambndmbnt  op  Bili. 

LEGAL  ESTATE.   Vide  Parties. 

LEGATEES.   Vide  Parties. 
Residuary.    Vide  Parties. 

LESSEES.    Vide  Parties. 

LESSOR.    Vide  Parties. 

LETTER  MISSIVE : 

Right  of  peers  to  601 

not  confined  to  peers  of  parliament    -      -      •  ib. 

How  obtained  555 

Service  of       -      -  .-..-ib. 

in  Scotland  or  Ireland      .....  277 

out  of  the  kingdom     -      -           ...  280 

must  be  accompanied  by  an  office  copy  of  bill    -  ib. 

peers  not  bound  to  take  any  other  copy     -      -  ib. 

at  town  house  of  peer  good,  though  he  is  abroad  665 

Proceedings  in  case  of  defSault  of  appearance  to       -  555 

LETTERS.    Vide  Aorebment. 

LIENS,  Specific, 

Persons  having.    Vide  Parties. 

LIFE  INTEREST  OF  WIFE, 

Not  a  subject  of  equitable  settlement       ...  143 
unless  husband  fails  in  supporting  her      •      -  144 
Vide  Feme  Covert. 

LIMITATIONS: 

Executory,  persons  entitled  under.    Vide  Parties. 
In  settlement,  persons  entitled  under.    Vide  Parties. 

LIVERY  OF  SEISIN: 

Conveyance  with,  may  be  pleaded  without  averring 
execution  of  deed  -      -      -      -      -      -  -471 

LORD  OF  MANOR.    Vide  Parties. 

LOST  INSTRUMENTS : 

Bills' to  obtain  benefit  of,'must  be  accompanied  by  an 
affidavit  -      -      -      -      -      -      -      .      .  503 

Secus  where  the  bill  is  merely  for  a  discovery  -      -  504 
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LUNATICS,  page. 
Must  be  partiefl  to  informations  and  bills  on  their  own 

behalf   -      -  8 

unless  to  avoid  their  own  acts. 
Suits  on  their  behalf, 

must  be  sanctioned  by  Lord  Chancellor     -      -  116 
Of  setting  aside  contracts  by    -      -      -      -      -  ib. 

Suits  on  their  behalf : 

most  properly  by  bill  -      -      -      -      -  -118 

in  the  name  of  tne  lunatic  -----  ib. 

limatic  must  be  a  party     -----  ib. 

sems  where  suit  is  to  avoid  his  own  act      -  ib. 
but  if  made  party,  no  ground  for  de- 
murrer    ------  114 

comnuttees  necessary  parties  to  -      -      -      -   1 16 

either  as  co-plamtiff  or  defendant, 
demurrer  to,  in  what  cases       -      -      -      -  ib. 

plea  --------      -  ib. 

to  bill  of  discovery     -----  ib. 

effect  of  death  or  change  of  committee      -      -  ib. 
Effect  of  lunacy  of  plaintiff  after  the  commencement 

of  a  suit  116 

Cannot  be  defendants  without  their  committee  -  178 
Proceeding  when  defendant  brought  up  by  habeas 

corpus  appears  to  be       -----  600 
Vide  Idiots  and  Lunatics.  Parties. 

MALICE: 

Allegation  of  general  malice  in  bill,  scandalous       -  453 

MAINTENANCE: 
Order  for, 

binding  upon  infant,  though  made  without  pre- 
vious reference      ------  108 

previous  reference  usually  made       -      -      -  ib. 
made  without  previous  reference  binding  -      -  221 
Wife's  right  to.  out  of  income  of  her  own  property  -  130 
Vide  rkuB  Covbrt. 

MAN,  ISLE  OF: 

Service  of  subpcena,  &c.  in       -----  277 

MANOR,  LORD  OF.    Vide  Parties. 

MARRIAGE: 

Distinction  at  law  between  personal  property  of  the 

wife  accrued  before  and  after  marriage        -      -   1 19 
No  such  distinction  in  equity   -      -      -  -  120 

Of  feme  covert  after  money  reported  due  to  her      -  128 
Act,  informations  under    ------  10 

Vide  Clandestine  Marriage.  Information. 
Infant. 
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MARRIAGE  ARTICLES :  page. 
Specific  pedbmaam  of,  deeceed  ttnd^laU  to  eiJbrce 
a  settlement  -------      -  403 

MARRIED  WOMAN.    Vide  Ffmb  Covxbt. 

MARSHALLING  ASSETS: 

Joinder  of  specialty  and  simple  coatraot  endlUiif   -  830 

MASTER  OF  AN  HOSPITAL, 

Suit  by,  must  be  seviyed  by  kia  tuceasMff  «      -      -  28 

MASTER  OF  THE  ROLLS  antkonaed  to  kear  motions,  613 

MASTER  IN  ORDINARY; 

Applications  for  qieeial  oxdn  to  mif  H  atust  be 

made  to-------      -  642 

cannot  be  made  to  one  of  tbo  judges  of  the  eoort,  ib. 

$ecui  where  the  order  is  of  oowse      -      -  643 
for  leave  to  withdzawrepEBation  aad  aoMAd  mnst 

be  BMuba  to  lb.  546 

Manner  of  making  appUcations  to  for  leave  to  aaiaod,  ib. 
Costs  of  appUcadons  to  for  leaya  to  aamd      -      -  ib. 
Mode  of  eateringspeeial  oadera by         *      -      *  ^ 
Oae  to  visit  the  fleet  prison  quarMy     -      *      -  G72 
and  to  report  his  opinion  thereon     -      -      -  ib. 
Reference  to  as  to  poverty  of  a  defendant  in  contempt,  670 
proceedings  thereupon      -      -      -      -      -  671 
master  may  examine  prisoner  and  others  upon 

oath  670 

His  power  with  regard  to  prisoners  in  custody : 

may  examine  prisoner  in  custody  for  eontempt 

upon  oath        ------  ib. 

all  olhef  persona  ------  ib. 

Officers  of  courts  of  law  to  produce  before^  records, 
orders,  books^  &c.    Viae  PuaoacxR. 

MASTER'S  REPORT: 

Upon  reference  to  inquire  whether  suit  is  lor  tke 

benefit  of  an  infant  cannot  be  excepted  to     -  97 
but  may  be  objected  to  on  motion  to  confirm     -  9B 
Vide  Report. 

MEMBER  OF  PARLIAMENT: 

Sequestration  against,  for  not  obeying  Speaker  -  651 
Appearance  put  in  for,  on  return  of        -  664 

vide  Sequbstration  (against  Peers,  &c.)  Pbbbs. 
Service  of  subpoena  upon  -----    66^  566 
need  not  be  accompanied  by  a  copy  of  the  bill  -  ib. 
Vide  Pro  Confesso. 

MESSENGER: 

In  what  cases  sent : 

upon  return  of  eepi  carpus        •      -      -      .  600 
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originfuly  sent  only  to  those  counties  where 

sheriff  had  the  amexejiaments  -      -      -  ib. 

but  now  sent  into  every  county  -      -      -  ib. 
In  what  cases : 

only  where  defendant  is  not  in  custody     •      -  602 

or  where  there  is  a  return  lanffuidua  -      -  ib. 

No  sequestration  upon  return  of      -      -      -      -  ib. 

Practice  where  defendant  absconds  after  messenger  sent,  ib. 

or  cannot  be  found    ------  603 

when  messenger  dies  ib^ 

Order  for,  how  obtained  -      -      •      -      -      •  ib. 

proceeding  upon       -----      -  ib. 

UsuaUy  executes  his  warrant  by  deputy  -  -  ib. 
Return  of, 

when  defendant  cannot  be  found       «      -      -  ib. 

where  defendant  is  in  custody  of  sheiiff    -      -  ib. 

proceeding  thereupon  •      -      -      •      -  ib. 
Letting  defendant  go  at  larae  upon  his  undertaking 
to  pay  costs,  not  entitlea  to  use  the  process  of  the 

court  to  compel  payment  of  costs  -      -      -      -  ib. 

Must  bring  defendant  to  the  bar  within  a  limited 

time       -      --      --      --           -  604 

Proceeding  where  defendant  brought  up  by     •      •  ib. 

conmuttal  to  the  Fleet  ib. 

appearance  may  be  entered  for  defendant  -      -  ib. 

Costs  of  -ib. 

against  influit.   Vide  Invant. 

MINISTER  OF  PARISH, 

Befusinfi"  to  permit  order,  under  I  WilL  4^  c.  86y  be 
published,  liable  to  indictment     -      -      -      .  274 

MISAPPREHENSION  OR  MISTAKE, 

Will  not  deprive  a  prochein  amif  of  his  costa  cmt  of 
the  infant's  estate  -  m 

MISCONDUCT : 
Of  husband: 

a  reason  to  deprive  him  of  the  income  of  his 
wife's  property       -      -      -      -      *      -  ISO 
Of  prockein  anm : 


Of  wife: 

effect  of  upon  her  right  to  maintenance  out  of  her 
own  income  *      -      -  185 

MISDEMEANOR: 

Plaintiff  under  sentence  of  traaeportatioR  for,  not  re- 

<|«ired  to  give  seeurity  for  costs    -      -      -      -  87 
Prisoner  in  custody  for,'  how  brought  up  and  charged 

with  contempt 
Process  for  talung  bill  pro  confesso  against  defendant 

in  custody  for  -      -      •      -      -      -      -  605 
does  BOt  apply  to  cases  of  felony       ...  590 
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MISJOINDER  OF  PLAINTIPPS.  page. 
Vide  Joinder  of  Plauttiffs.  Parties. 

MISSIVE  (LETTER).    Vide  Letter  Missits.  Peers. 

MISTAKE, 

In  proceedines  on  behalf  of  infants  rectified  -  -  102 
Or  misapprenension, 

will  not  deprive  a  prochein  amy  of  his  costs  out 
of  the  infant's  estate  Ill 

MODUS, 

May  be  decreed  under  prayer  for  general  relief  -  491 
Suits  for.   Vide  Parties. 

MORTGAGE, 

Interest  of  husband  in  wife's  -  -  -  -167,168 
Suits  to  redeem  YVide  Foreclose.  Redemption. 

foreclose  /  Parties. 
Money,  persons  interested  in.    Vide  Parties. 

MORTGAGEE: 

Executor  of.    Vide  Parties. 

Derivatiye.    Vide  Parties. 

Personal  representatiye  of.    Vide  Parties. 

MORTGAGOR : 

Personal  representative  of.    Vide  Parties. 

MOTHER  OF  INFANT, 

Service  of  subpoena  upon  229 

MOTION, 

That  plaintiff  may  give  security  for  costs, 

when  he  is  abroad      ......  33 

when  he  is  improperly  described      ...  463 
On  behalf  of  persons  in  farmA  pauperis     -      -      -  46 
That  assignees  may  file  supplemental  bill        -      -  79 
not  necessary  where  tne  bankrupt  not  sole  plain- 
tiff  ib. 

To  dismiss  bill : 

cannot  be  made  in  Chancery  after  bankruptcy 
of  plaintiff      .......  ib. 

upon  bankruptcy  of  plaintiff 

wnere  bankrupt  only  plaintiff,  must  be  upon  notice,  ib. 
secus  where  there  are  more  plaintiffs  -  -  -  ib. 
cannot  be  made  after  the  time  for  obtaining  an 

order  to  amend  has  elapsed     ...  540 
except  by  defendants  whose  answers  have 
been  filed  in  time  to  preclude  the  power 
of  amending  against  them      -  -  ib. 

not  prevented, 

by  order  to  amend  not  served     ...  541 
irregularly  obtained      -  ib. 
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MOTION— To  dismias  hiW— continued.  page, 
because  bill  filed  without  proper  authority        -  404 
in  what  manner  made  -----  ib. 
where  party  is  the  sole  plaintiff  -      -      -  ib. 
where  ne  is  only  co-plaintiff       -  406 
must  be  made  as  soon  after  discovery  as  pos- 
sible ib. 
ordered  to  stand  over  till  hearing       -      -  ib. 
coarse  of  proceeding  after  decree       -      -  406 
Costs  of  abandonea  motion, 

party  in  contempt  cannot  apply  for   -      -      -  666 

MULTIFARIOUSNESS : 

Definition  of   487 

What  bills  are  multifarious      -----  ib, 

biU  against  several  defendants  for  distinct  pur- 
poses     -------  ib. 

by  trustees  for  sale  against  several  pur- 
chasers for  a  specific  performance   -      -  437 
to  set  aside  several  leases  to  distinct  tenants,  488 
to  set  aside  sales  to  different  persons  -      -  ib. 
seciuhilU  against  different  persons  claim- 
ing under  sub-contracts    -      -      -  442 
for  specific  performance  praying  relief  against 
prior  incumbrances  -----  442 

for  partition  prayine  relief  against  a  person 

interested  in  one  snare  only     •      -      -  448 
to  restrain  the  infringement  of  patent  by  di^ 

ferent  defendants     -----  ib. 

for  joint  and  separate  demands    -  444 
against  one  defendant  who  claims  different 

rights  in  different  characters   -      -      -  446 
against  a  person  in  his  individual  and  repre- 
sentative character  -      -      -      -      -  ib. 

against  trustees  of  public  and  private  charities,  ib. 

bills  for  separate  and  distinct  causes  -      -      -  440 

against  corporations  for  distinct  charities   -  ib. 

sectis  wnere  they  are  homogeneous      -  447 
to  per])etuate  testimony  and  other  causes    -  448 
for  a  commission  to  examine  witnesses  in  dis- 
tinct actions     ------  ib. 

by  several  plaintiffs  claiming  distinct  rights,  449 
by  purchaser  of  different  loU  at  an  auction  -  ib. 
by  on  heir  and  next  of  kin  for  real  and  per- 
sonal estate     ------  450 

by  impropriate  rector  and  vicar  for  tithes  -  ib. 
secuit,  where  they  claim  to  be  entitled  to 

same  tithes      -      -      .      .      .  ib. 
not  multifarious  because  plaintiffs  are  not 

all  equally  entitled  -      -      -      -  ib. 

several  persons  may  claim  under  one 

general  riffht     -      -      -      -  ib. 

as  m  bills  of  peace  -      •      -      -  461 
8  B 
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MULTIFARIOUSNESS— ccmrtfiu«f.  page. 

Cases  of  exception : 

bills  against  persons  having  distinct  interests 

arising  out  of  the  same  transaction  -      -  438 
secus  wliere  claims  are  under  different  wills 

or  other  instruments       -      -      -      -  439 
unless  the  same  parties  are  interested  under 

both  -      -  441 

the  accounts  cannot  be  taken  without 
blending  the  claims  -      -      -      -  ib. 

to  establish  a  general  right  against  defend- 
ants having  distinct  interests  -      -      -  445 
to  a  fishery  -------  lb. 

to  a  duty     -------  ib. 

for  tithes     -------  ib. 

for  commissions  to  ascertain  boundaries      -  ib. 

How  obiections  for  may  be  taken     -  451 

by  aemurrer      -------  ib. 

by  answer  -------      -  ib. 

by  the  court       -------  ib. 

Defendant  demurring  for^  need  not  answer  charge 
of  confederacy      -------  433 

MUTUAL  CONVEYANCES, 

Not  directed  in  decrees  for  partition  till  infants  are 
adult  ,      -      -       100,  n. 

NAME  OF  CORPORATION.    Vide  Corporations. 

NAMES  AND  DESCRIPTIONS  OF  PLAINTIFFS. 
Vide  Bill. 

NE  EXEAT  REGNO,  Prayer  for  503 

Vide  Bill  (Prayer). 

Effect  of  amendment  of  bill  upon,  does  not  appear  to 

have  been  dreaded         -----  535 

NEW  ANSWER.    Vide  Infant. 

NEW  DEFENCE  by  an  Infant.    Vide  Infant. 

NEXT  FRIEND  of  an  Infant. 

Vide  Infant.   Prochein  Amy. 
Of  feme  covert.  Vide  Feme  Covert.  Prochein  Amy. 

NEXT  OF  KIN.    Vide  Parties. 

NON  EST  INVENTUS: 

Return  of  to  attachment  ------  590 

by  messenger     -------  603 

to  attachment  with  proclamationii      -      .      -  G08 
to  commission  of  rebellion  -      -      -      -  -616 

by  serjeant-at-arms    ------  627 
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NORMAN  LANGUAGE,  page. 
Formerly  uMd  in  pleadings  at  law  •      -      -      .  i 

NOTICE, 

Of  intention  to  dispute  adjudication  in  bankruptcy, 

when  required  87 
wken  not  necessary  89 
in  the  case  of  infants  -----  90 
To  the  Bank  of  England, 

in  what  cases  it  will  have  the  effect  of  injunction,  200 
Of  motion, 

not  necessary  to  obtain  order  for  substituted  ser- 
vice  264 

secus  to  obtain  injunction  upon  answer  of 
agent      -      -      -      -      -      •      -  ib. 
Of  attachment, 

whether  necessary  to  be  given   -      -      -      -  679 

NUISANCE, 

In  what  courts  informations  for,  maybe  brought  -  4 
OATH, 

Attestation  upon,  to  an  answer,  in  what  cases  dis- 
pensed with  -------      -  486 

OBJECTION  for  want  of  Parties.   Vide  Parties. 
For  multifariousness.    Vide  Multifabiousnbss. 

OBLIGEE.    Vide  Pabties. 

OCCUPIERS.  FMfePABTIBS. 

OFFERS : 

Infants  not  bound  by  improper        -      -      -      -  102 

To  do  equity.    Vide  Bill  (Pbayeb). 

To  pay  what  is  due  to  defendant.  Vide  Bill  (Pbayeb). 

OFFICE: 

Where  office  cannot  be  found,  waste  will  be  restrained 
in  the  meantime    -      --      --      --  8 

OFFICE  COPY  of  Pleading, 

Cannot  be  made  before  filing    -----  608 

OFFICERS  : 

In  the  army,  residing  abroad  on  duty,  entitled  to 

income  of  wife's  property     -      -      -      -      -  134 
In  army  or  navy.  Vide  Half-pay.  Sbquestbation. 

not  required  to  give  security  for  costs  if  on  servicdi  34 

Of  corporations, 

in  what  cases  made  defendants. 

Vid^  CoRPOIiATIONS  AaaBEGATE. 

Of  joint  stock  companies.    Vide  Joivr  Stocic  Com- 
panies. 

3  e2 
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OFFICER  OF  THE  COURT:  page. 
Proceedings  against,  for  non-obedience  to  the  subpcena,  651 

Vide  Sequestration. 

ON  BEHALF  OF  HIMSELF  AND  OTHERS,  &c 
Plaintiff  allowed  at  the  hearing  to  amend,  by  adding 

these  words    -------  396 

ORDER, 

For  a  reference  to  the  master  to  approve  a  settlement 

upon  a  feme  covert       -----  148 
where  there  has  been  a  prior  settlement    -      «  149 

ORDINARY,   rwfc  Parties. 

ORE  TENUS  : 

Demurrer  cannot  be  put  in  after  plea  overruled  -  507 
Demurrer  for  want  ot  parties.    J^de  Demurrer. 

ORIGINAL  BILL.   Vide  Bill. 

OUTLAW: 

Meaning  of  the  term  59 
May  be  a  relator  -  -  .-  -  -  -  -16 
Ought  not  to  be  defendant  -      -      -      -  174 

In  what  cases  he  may  be  made  a  defendant      -      -  255 
Where  defendant  is  an  outlaw  attorney-general  must 
be  a  party     -      --      --      --      -  179 

OUTLAWRY  : 

Vests  property  of  outlaw  in  the  Crown  -  •  -  7 
If  not  pleaded,  may  be  shown  at  hearing  -      -      -  57 

In  civil  actions : 

in  what  cases  not  a  disqualification  from  suing  -  59 
where  plaintifi*  sues  in  autre  droit       -      -  ib. 
executor      ------  ib. 

prochein  amy        -----  ib. 

relator  -------60 

Of  a  testator, 

eood  plea  in  suits  bv  executors  -  -  -  -  69 
but  cannot  be  pleaded  by  executor  himself      -  ib. 

Of  the  head  of  a  corporation,  not  a  ^ood  plea  -      -  ib. 

In  what  cases  it  disaualifies  from  smng  -  -  -  ib. 
must  be  in  anotoer  suit     -      -      -      -        ib.  62 

In  an  inferior  jurisdiction, 

cannot  be  pleaded  at  Westminster    -      -      -  60 
secus  of  an  outlawry  in  Lancaster       -      -  ib. 

How  pleaded    -      --      --      --  -ib. 

at  what  time     -------  ib. 

after  attachment  ------  ib, 

before  answer     ------  ib. 

or  order  for  time  -----  ib. 

Of  plaintiff  may  be  shown  at  the  hearing  -      -      -  ib. 
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Cannot  be  pleaded  after  order  for  time     •      -      -  60 

8€CU8  after  attachment       -      -      -      -  ib. 

Defendant  may  show  as  many  outlawries  as  he  can  -  61 

Plea  of,  how  set  down      -             -      -      -      -  ib. 

need  not  be  upon  oath       -      -      -      -      -  62 

costs  of     --------  ib. 

where  put  in  upon  commission    -  -  -  ib. 

May  be  pleaded,  though  irre^lar  -      -  -  -  61 

Irregularity  of  no  objection  till  reversed  -  -  -  ib. 

In  a  suit  for  same  matter  cannot  be  pleaded  62 

Of  proceedings  in  suit  after  rerersal       -  -  -  68 

whether  Dill  of  revivor  necessary      -  -  -  ib. 

For  treason  or  felony  : 

what  things  are  forfeited  by      -      -      -      -  65 

upon  the  judgment     -----  ib. 

xk^nihe  exigent  -      -      -      -      -      -  ib. 

Of  an  executor : 

effect  of  in  obviating  the  necessity  of  bringing 
him  before  the  court  .      -      -      -         -  841 

OWNERS, 

Of  ships.    Vide  Shipowitebs. 

PALATINE,  Counties: 

Of  attachments  into  676 

PAPERS  AND  WRITINGS: 

Production  of  before  master,  in  cases  of  prisoners  in 

custody  -------      -  678 

PARAPHERNALIA, 

Specific  devisee  of.    Vide  Pabtixs.    Fbms  Covbbt. 

PARDON : 

Effect  of,  under  the  great  seal  -----  66 
under  sign  manual     -----  ib. 

Conditional,  effect  of  67 

Vide  Tbanspobtation. 

PARENS  PATRI^, 

Informations  on  behalf  of  the  king  as      -      -      -  7 

PARISH, 

Inhabitants  of.    Vide  Pabties. 

PARLIAMENT,  Member  of. 

Vide  Mbmbeb  of  Pabliahbkt.  Pebb. 

PAROL  DEMURRING,  what  222 

Taken  away  by  statute     ------  228 

8  £3 
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PAROL:  page 
Authority  to  file  bill  may  be  by  parol       -      -  403 
Demise  of  tithes.    Vide  Partibs. 
Variation.   Vide  Spxcifio  PsBfOKMAKCfe. 

PARSON, 

Suit  by  for  tithes  must  be  revived  by  his  repreaenta- 

tative  28 

PARTIES : 

Who  are  considered  parties  to  a  suit  -  -  •  384 
General  rules  relating  to  -      -      -      -      -      -  284 

PARTIES,  NECESSARY: 

All  persons  having  concurrent  interests  with  plaintiff,  ib. 
Acoountees  -  -  308 

in  suits  for  account, 

of  partnerships        -      -      .      -      -  ib. 
of  residues      ------  ib. 

where  suit  is  by  some  of  a  class       -      -  309 
where  some  ot  the  parties  have  been  ac- 
counted with  and  paid  -      -      -      -  ib. 

where  party  havine  a  joint  interest  with 
plaintiff  is  abroad        -      -      -      -  310 

persons  having  contingent  interests        -  309 
where  some  have  been  accountees  with 
and  paid  800 

Action  at  law,  right  of  persons  having  -      -      -  292 
Administrator.   Vide  Pebsonal  RspaEaEicTATiYB, 
infra. 

Adverse  claimants  -      -      -      -      -      -      -  319 

persons  claiming  under  inconsistant  titles  not 

necessary  parties  -----  ib. 

impropriator  in  suit  by  vicar   -      -      -  320 

vicar  m  suit  by  impropriator   -      -      -  ib. 

portionist-      ------  324 

Agents,  in  what  cases  necessary    -      -      -      -  290 

where  he  is  both  agent  and  contracting  for  his 

own  benefit     -      -         -      -       -      -  i|>, 

having  no  interest,  ought  not  to  be  a  party    -  291 
not  necessary  in  suits  for  agreements  entered 

into  by  them  -            -      .      .      -  289 

where  agency  can  be  proved    -      -      -  ib. 

or  appears  on  the  contract      -      -  290 

Annuitants  upon  reversion    -      -      -      -      -  318 

Appointees  of  feme  covert : 

must  all  be  parties  to  a  suit  by  one       -      -  815 

secus  where  very  numerous     -      -      -  ib. 

allowed  to  go  in  before  master        -      -  ib. 

Assignee  of  mortgage    ------  987 

last  only  necessary  where  tereral  atsignmentt,  ib. 
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Having  concurrent  interests  with  plaintiff— coti^tiec/. 

Assignor  of  chose  in  action      ....      -  201 

or  his  representative  -      -      •      -      -      -  ib. 

of  e  judgment    -      •      -      -      -    '  -      -  '202 

of  shares  in  a  joint-^tock  company     -      -      -  ib. 

of  a  bond   -------      -  ib. 

generally  a  co-plaintiff      -----  293 

Assignor  of  equitable  interests  not  necessary  -  -  297 
Attorney-general  necessary  party  where  no  heir  can 

be  found   827 

Vide  Attorket-oeneral. 

Bankrupt  not  a  necessary  party  to  a  suit  by  his  assign 
nees     -      --      --      --       --  814 

Bill  of  exchange, 

drawer  and  indorsee  of.    Vide  Drawer,  infra. 
Bishop,  in  a  suit  against  sequestrator      -      -      -  299 
Boundaries : 

in  suits  to  ascertain  boundaries  -      -      -      -  300 

Cestui  que  trusts : 

in  suits  by  trustees    -      -      -      -      -  -811 

for  specific  performance  of  trusts  for  sale    -  ib. 
secus  where  receipts  of  trustees  are  to  be 
discharges  ------  ib. 

on  behalf  of  a  numerous  society  -      -      -  ib. 
seeus  where  bill  is  on  behalf  of  themselves 
and  others       -      -      -      -      -  ib. 

not  necessary : 

where  their  interest  is  collateral  to  that  of 

trustee  312 

as  in  suits  by  pawnee  or  depositee  of  a 

chattel  313 

in  suits  by  one  trustee  against  another  -  ib. 
in  suits  by  personal  representatives      -  ib. 
even  though  plaintiff  be  executor  in 
trust  ------  ib. 

in  suits  by  assignees  of  bankrupts,  &c.,  314 
Chose  in  action.    Vide  Assigi>iob  or. 
Class.    Persons  entitled  as  some  of  a  class,  practice 

with  regard  to       ------  309 

Committee  of  idiot  or  limatic   -----  299 

Common  (Tenants  inV    Vide  Tenants  in  Common. 
Contracts,  Sub.    Fmk  Sub-contracts, 
Covenantee  in  suits  for  performance  where  covenant 

for  the  benefit  of  another      -      -      -      -  287 

principle  of  the  rule  ------  288 

secus  where  contract  not  under  seal   -      -      -  289 
Creditors  not  necessary  in  suits  by  assignees    -      -  814 
in  suits  by  trustees  for  pay- 
ment of  debts    -      -      -  ib. 
may  join  as  co-plaintiffs     -----  828 

some  may  sue  on  behalf  of  themselves  and  others,  ib. 
3  e4 
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PABTIES,  XECESSABY   mmimmrJ  pa^ 
Hftring  eoDcnneiit  interests  wttk  plaiBtiff— CMfBsaedL 

ms  well  in  case  of  ml  ns  of  |>f        1  estnie  •  29 
where  tbey  claim  ander  a  trast  deed  -  - 
where  they  are  kunt  and  sepaiate      -       -  ih. 
in  raits  to' marshal  ssscts    .      -      -      -  ib. 
Crew  of  a  ship.    Tide  Ship. 

Contingent  interests,  persons  baring  in  itti  ii  of 
aeconnt        ........  906 

Depositee  of  chattel  may  sue  for  chattel  withowt 

eettmi  qme  tmsts 
Deriratire  mortea^ees     ......  287 

Dcrisees  cannot  be  joined  with  heir-at4aw  as  eo-pbin- 

tiffs        -  -      -  «7 

nnder  prior  will, 

Qt.  where  he  can  be  made  a  party  in  a  soit 
to  establish  a  will    ...  ^^^u^im) 
bankrupt  not  necessary  in  soits  nnder  statute 
against  fraudnlent  devisee  .... 

role  as  to,  claiming  under  limitations  in  a  will  -  316 
ezecatonr  ........  SIS 

not  in  belngyboond  by  decree  against  inheritance, 

in  suits  for  the  delirery  up  of  fortheoming  bill  - 

•ecus  to  recorer  amount  of  lost  Inll  -  -  -  ib. 
Escheat,  person  entitled  to, 

necessary  party  where  no  heir  ....  327 
Executor  of  mortgagee, 

in  suit*  by  heir  to  foreclose       ....  312 

baring  a  trust  for  sale  after  renunciation  -  -  316 
Executors  must  all  be  parties  .....  315 

although  one  be  an  infisnt  -      -      •      -      -  ib. 

jccitf  those  who  hare  not  proved        -      -    315, 316 

need  not  be  co^laintiffs  .....  316 
Executory  derisees  3I8 

not  in  being,  bound  by  decree  against  inheritance,  ib. 
Executory  limitations, 

persons  claiming  under  -----  ib. 
Foreclosure : 

in  suits  to  foreclose  mortgage    ....  307 
all  persons  iuterestea  in  mortgage      -      -  ib. 
prior  incumbrancer, 

not  necessary  in  suits  bv  subsequent  mort- 
gagee     -      .      .  ■   .      .      .      .  ib. 
mortgagee  not  necessary  where  mortgage  has  been 

assi^ed-  3og 
heir  of  mortgagee  not  necessary  where  mortgage 

derised  ----.---ib. 
executor  of  mortgagee  necessanr  in  suits  bv  his 

heir       -      -      -      .      1      .  .  312 

heir  of  mortgagee      ------  ih. 
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Haying  concurrent  interests  with  plaintiff— «<m/mu«</. 

Heir-at-law  of  devisor     ------  334 

in  suits  relating  to  will      .....  325 

for  title-deeds  of  devised  estates  -      -      -  ib. 

to  sell  lands  devised  for  payment  of  debts  -  ib. 

under  statute  aeainst  fraudulent  devises    -  ib. 

when  devisee  a  oankrupt    -      -      -      -  ib. 

not  necessary  where  lands  are  given  by  deed  to 

pay  debts        ------  ib. 

where  trustee  has  been  long  dead       -      -  326 

absence  of  not  a  ground  of  objection  to  title      -  ib. 
a  ground  of  objection  to  conveyances  under 

decree     -------  ib, 

not  bound  unless  a  party   -      -      -      -      -  ib. 

in  what  cases  court  will  establish  a  will  without,  ib. 

if  absent     -------  ib, 

or  not  to  be  found      -----  ib, 

where  no  heir,  attorney-general  or  person  entitled 

to  escheat      -------  327 

cannot  be  joined  with  devisee  as  co-plaintiff     -  ib. 
of  mortgagee  ib, 
necessary  in  suits  of  foreclosure  -      -      -  ib. 
seciis  where  legal  estate  has  been  devised    -  ib. 
or  assigned  287 
Idiot  not  a  necessary  party  to  a  suit  for  his  own  be- 
nefit   209 

Impropriator,  not  necessary  in  suits  by  vicar  -      -  320 

not  objecting,  liable  to  his  own  costs  -      -      .  323 
Incumbrancers, 

in  suits  for  for  the  application  of  real  estates,  to 

pay  debts       -------  829 

omission  of,  cured  by  decree      -      -      -      -  ib. 

upon  estate  tail  318 

prior  not  necessary    ------  307 

in  suits  by  subsequent  mortgagee  to  fore- 
close -------  ib. 

for  sale  of  estates  -----  ib. 

for  the  application  of  a  surplus  by  per- 
son entitled  after  satisfying  prior 

charges    ------  ib. 

for  administering  the  estates  of  a  trader,  ib. 
Inconsistent  titles : 

persons  having,  cannot  be  joined  as  co-plaintiffs,  327 

devisee  and  heir-at-law      -      -      -      -  ib. 

settlor  and  purchaser  -----  ib. 

Vide  Adverse  Claimants. 

Infant  executor,  must  be  a  party  to  a  suit  by  his  co- 
executors      --------  316 

Inhabitants  of  a  parish  may  sue  on  behalf  of  them- 
selves and  the  rest       -  331 

Insolvent  debtor,  not  necessary  in  suits  by  assignees,  314 
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Having  concitrreat  interests  with  plain  tiff  eimtimtd. 

Intermediate  estates : 

persons  eu titled  between  plaintiff  and  first  re- 
mainder man  in  fee         -      -      -      -  317 
coming  into  eMe  after  suit  instituted   >      >  318 
Joint  interest,  when  persons  havin^,  are  abroad       -  310 
Joint  proprietors  of  a  trading  undertaking  may  sue 

on  behalf  of  themselves  and  others       -             -  331 

Joint-teoants  in  suits  for  partition    -      -      -      -  301 

of  a  legacy  303 

of  mortgage  money        -      -      -      -  ib. 
Kin,  next  of.    Vide  Nkxt  of 'Kin,  imfra. 

Le^ral  estate,  or  right  to  sue,  persons  having  -  -  285 
Legatees : 

not  necessary  in  suits  by  executor     -      -      -  81 4 

by  trustees  for  payment  of  lesncies     -      -  ib. 

whose  legacies  are  cnarged  on  re^  estates  -      -  ib. 
of  feme  covert  : 

must  all  be  parties  to  a  suit  by  one     -      -  315 

may  sue  on  behalf  of  themselves  and  others,  331 
Residuary.    Vide  Hesiduaby  Lkoatbbs,  infra. 

Lessee,  where  lease  has  been  assigned     -  297 

Lessees  or  tenants,  not  in  general  necessary     -      -  301 

unless  in  partition      ------  ib. 

or  in  bills  to  restnun  ejectments  against  them   -  ib. 

Lessor  necessary  ib. 

in  suits  to  establish  a  general  right    -      -      -  ib. 

to  a  modus  -------  ib. 

to  fees  of  office    ------  ib. 

to  a  rieht  of  way        -----  ib. 

where  lease  is  of  tithes  by  parol  -      -    292.  302 

sectis  where  demise  is  by  deed     -      -      -  ib. 

not  necessary  in  suit  for  partition  by  lessee      -  300 

nor  in  bills  tor  tithes  ------  302 

unless  under  parol  demise   -      -      -      -  ib. 

Life,  tenant  for.    Vide  Tenant  for  Life. 
Limitations,  executory.  Vide  ExECUTOBy  Limitations. 

Lunatic,  in  all  suits  on  his  behalf     -      -      -      -  ib. 

$eciu  when  suit  to  impeach  his  own  act     -      -  ib. 

Mortgagee,  derivative      ------  287 

Vi&  FoRECLOsuRB.  Redemptioit. 
Mortgagor,  in  suits  by  second,  inoumbraiicer  to  re- 
deem --------      -  306 

Vide  Foreclosure.  Redemption. 

Next  of  kin       -      --      --      --      -  300 

may  sue  on  behalf  of  themselves  and  others      -  331 

Obligee  in  a  bond     -------  292 

or  his  representative  ------  ib. 

Owners  of  land  may  sue  to  establish  a  modus  on  be- 
half of  themselves  and  others        -      -      -      -  331 

Parish,  inhabitants  of,  may  sue  on  behalf  of  them- 
selves and  others   -------  ib. 
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Haying  concurrent  interests  with  plaintiff— ctmftnuecf. 
Partition,  in  suits  for       -  '    -  300 
Vide  Lessor.  Lessee. 

Partners  -      -      -      -  808 

Pawnee  of  chattel,  may  sue  for  without  cestui  que 

trust  313 

Personal  representatives  ------  293 

in  all  suits  relating  to  the  assets  of  a  deceased  -  ib. 
where  none  in  England  limited,  administration 
must  be  taken  out  ------  294 

where  executor  abroad,  administration  may  be 

taken  out  under  28  Geo.  3,  c.  87    -      -      -  296 
where  executor  an  infant,  administration  must 

be  taken  out  under  28  Geo.  3,  c.  87       -      -  296 
in  what  cases  dispensed  with     -      -      -      -  294 

leave  given  to  bring  him  before  the  master       -  ib. 
may  sue  without  persons  beneficially  interested,  313 
even  though  they  oe  executors  in  trust      -      -  ib. 
Portionist  of  tithes   -------  324 

Principal,  necessary  where  agency  appears  on  the 
contract       -      --      --      --      -  291 

Proprietors  of  a  general  institution,  may  sue  on  be- 
half of  themselyes  and  others       -  332 
Purchasers  of  different  portions  of  an  estate  under 
trust  for  sale  310 

Vide  SUB-CONTIIACT. 

Rector.    Vide  Impropriator. 

not  necessary  beyond  the  first  vested  estate  of 
inheritance     -------  ib. 

Residuary  legatees    -------  309 

must  all  be  parties  to  a  suit  by  one  for  his  share,  314 
Redemption  of  mortgages : 

in  suits  for, 

all  persons  entitled  to  redeem     -      -      -  304 
where  two  estates  mortgaged  for  the 
same  sum  ------  ib. 

where  same  estate  belongs  to  several 
persons     ------  ib. 

wnere  two  estates  are  mortgaged  to  the 

same  person  for  different  sums         -  305 
where  one  mortgage  of  personal  and  the 
other  of  real  estates  -      -      -      -  306 

in  suits  by  second  incumbrancers  -      -  ib. 
Representative  (personal). 

Vide  Personal  Rbprbsentativs. 
Sale,  trust  for.    Vide  Trust,  injra. 
Ship,  crew  of,  may  sue  for  prize  money  on  behalf  of 
themselves  and  others   ------  331 

Sub-contracts,  persons  entitled  under,  in  what  cases 
necessary  parties  -------  290 


796 


INDEX* 


PARTIES,  NECESSARY— eofi/tfisierf.  page. 
Having  concorrent  interests  with  plaintiff— con/tiitiefl. 
Subscribers  to  a  general  'institution  may  sue  on  be- 
half of  themselyes  and  the  rest     ....  832 

Tenants  in  common : 

in  suits  for  partition  ------  800 

of  mortage  money    -      -      '  .   " .     "  " 
Tenant  for  life,  may  be  a  party  to  a  suit  without  re- 
mainder men  in  suits  for  partition        ...  800 
Tenant  in  tail,  incumbrances  upon    -      -      -      -  818 

Trust  for  sale,  purchasers  of  different  portions  of  the 

estates  810 

Trustee  may  sue  co-trustee  without  cestui  que  trusts  -  813 

Trustees  -286 

whether  trust  implied  or  expressed    -      -      -  286 

in  what  cases  dispensed  witn     -      -      -      -  296 

where  they  haye  no  legal  or  beneficial  estates,  ib. 

intermediate  trustees  of  equitable  interests,  ib. 

depositee  of  deeds       -----  ib. 

assignor  of  equitable  interests     -      -      -  297 

Vicar  not  necessary  in  suit  by  impropriator     -      -  820 

not  objecting,  liable  to  his  own  costs  -      -      .  823 

by  portionist  against  occupiers  and  impropriators,  824 

Will,  rule  as  to  persons  claiming  under  liinitations  in,  316 
In  what  cases  a  few  may  sue  on  behalf  of  themselyes 

and  others      -------  828 

Creditors  of  a  deceased  person   -      -      -      -  ib. 

as  well  in  case  of  real  as  personal  estate     -  329 

under  a  trust  deed      ....      -  380 

joint  and  separate       -----  ib. 

m  suits  to  marshal  assets     -      -      -      -  ib. 

Legatees    -      --      --      --      -  331 

Next  of  kin       -------  ib. 

Joint  proprietors  of  a  trading  undertaking        -  ib. 

Members  of  numerous  societies  -      -      -      -  31 1 

Inhabitants  of  a  parish      -      -      -      -      -  331 

Owners  of  lands,  in  suits  to  establish  a  modus   -  ib. 

Crew  of  a  ship,  in  suits  for  prize  money     -      -  ib. 
Subscribers  to  or"l  „            .  ..... 

Proprietors  of    .) a  general  mstitution     -      -  332 

exceptions  to  the  rule  -      -      -      .      -  333 
where  plaintiff  and  those  for  whom  he 

sues  are  assignees  of  shares       -      -  ib. 
where  relief  sought  is  not  beneficial  to 

all     -      -   334 

where  object  is  to  dissolve  partnership,  ib. 
to  rescind  a  contract  not  necessarily 
disadvantageous  to  all       -      -  ib. 
or  to  enforce  claims  which  are  not  neces- 
sarily reasonable  with  regard  to  all  -  ib. 
secus  where  suit  is  necessarily  beneficial 

to  all   885 

Persons  immediately  interested  in  resisting  the  plain- 
tiff* s  demands       -------  337 
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Persons  immediately  interested  in  resisting,  &c. — amt*. 
Administrator.    Vide  Personal  Rbprbsbntatiys. 
Administratrix,  husband  of      -      -      -      -      -  844 

Vide  Feme  Covert. 
Assignee  of  mortgage : 

necessary  in  suits  for  redemption      -      -  352-8 
aecus,  mesne  assignees  -----  ib. 
of,  secured  by  mortgage  money  -      -      -  857 
of  trustees, 

whereyer  trustee  has  assigned  his  trust  estate,  889 
Vide  Purchaser,  infra. 
Assignees  of  bankrupts  or  insolvent  debtors     -      -  840 
Banxrupts  unnecessary  848 
unless  where  fraud  or  collusion  is  charged        -  ib. 
Bishop.    Vide  Ordinary. 
Bond,  co-obligors  in.   Vide  Sureties,  infiu. 
Cestui  que  trusts, 

in  what  cases  necessary     .....  848 
in  bills  for  redemption       -----  ib. 
in  bills  to  purchase  estates,  of  which  the  equity 
of  redemption  has  been  conveyed  to  trustees 

for  sale  849 

seats  where  numerous       -----  ib. 

in  suits  against  trustees,  for  payment  of 

debts,  &c.  •      .      -      -      -  ib. 
where  receipts  of  trustees  are  to  be  good 
discharges        -----  ib. 

of  mortgage  money  861 
Club,  members  of,  dispensed  with  in  suits  by  trades- 
men against  committee  867 
Collateral  security : 

owner  of  an  estate  mortgaged  by  way  of,  neces- 
sary in  bills  of  foreclosure       ...  868 
secus  where  collateral  security  is  personal    -  ib. 
Committees  of  idiots  or  lunatics       ....  840 

Committee  of  a  club : 

in  suits  against,  members  (where  very  numerous) 
may  be  dispensed  with   -      .      -      •      .  867 
Contingent  remainder  men      .....  360 

trustees  to  preserve  ib. 
Contribution,  all  persons  liable  to  make   ...  861 
in  suits  for,  by  sureties,  principal  and  co-sureties 
necessary       .......  364 

Creditors  of  a  nankrupt  or  insolvent  not  necessary,  847 
Creditors  and  legatees  not  necessary       ...  350 
in  suits  for  surplus  after  payment  of  their  de- 
mands ........ib. 

under  trust  deeds  by  persons  having  prior  charges 

to  trust  deed    -      -      -      .      -      -  ib. 
secus  where  trustees  have  no  power  of  dis- 
position ib. 
whose  charges  ore  not  specified  in  deed     -      -  ib. 
secus  where  they  are  subsequently  ascertained,  ib. 
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Persons  mmediatefy  interetfed  in  resUtuig,  &e.— emi'. 
Deed,  rule  as  to  persons  claiming  under  settlement 

made  by       -  816 
Devisee  of  mortgage  (specific) : 

qtuere  whether  necessary  in  a  suit  between  mort- 
gagor and  executor  of  mortgagee   -      -      -  347 
Derivative  mortgagees, 

necessary  in  suits  to  redeem      •      .      .      .  do3 

Executors,  all  who  have  proved  must  be  parties      -  343 

although  some  have  released  or  disclaimed       -  344 
secus  where  some  are  abroad       -      -      ib.  365 

or  in  contempt    ......  344 

or  have  not  proved      •      -      •      -      -  ib. 
Executor : 

injunction  against  several  dissolved  on  applica- 
tion of  one  345 
not  made  a  party,  ordered  to  be  made  jmrty  and 
to  account  in  decree       •      -      -      -      -  ib. 

effect  of  remuneration  by,  on  power  of  sale       -  ib. 

of  a  deceased  executor      .....  344 

where  a  complete  account  is  required       -      -  ib. 

charge  to  be  raised  against  real  estate        -  ib. 
Vide  Personal  Rppresbhtativb. 

durante  mifwre  (Btati  341 
though  infant  executor  has  attained  21,  and  has 

proved     -------  342 

secus  where  he  has  accounted  with  executor,  ib. 

Executory  decrees    -------  360 

Executrix,  husband  of     -      •      -      -      -      -  344 

Vide  Femb  Covert. 
Factors,  joint : 

in  what  cases  bill  may  be  filed  against  one  only,  365 

Grantor,  heir  of,  in  informations  for  charities  -      -  353 

where  omitted,  inquiry  directed       -      -      -  354 

Heir  of  grantor,  in  informations  for  charities   -      -  353 

where  omitted,  inquiry  directed        -      -      -  354 

Heir-at-law  of  estate  charged  with  annuity      -      -  339 

of  devisor   324 

Incumbrancers,  in  suits  to  foreclose  or  establish 
charges : 

all  incumbrancers  under  a  trust-deed  for  creditors,  373 
secus  in  suits  by  second  mortgagee  to  redeem  the 

first   377 

subsequent  to  plaintiff's  claim     -      .      -  873 

prior,  unnecessary      -      -      -      -      -  376 

pendente  Ute,  neea  not  be  made  a  party  -  377 
secus  where  he  gets  a  legal  estate  which 

must  be  reconveyed        -      -      -      -  378 

Insolvent  debtor  unnecessary   -----  348 

unless  where  fraud,  &c.  is  charged     -      -      -  ib. 
Vide  Insolvent. 
Insolvent,  co-obligor  or  surety, 

not  a  necessary  party  in  suits  for  contribution  -  364 
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Persoiu  imnhediately  interested  in  resistiog,  &c.— eon^'. 

pltintifF  may  elect  where  to  make  him  party 

or  not  -      -  365 

entitled  to  his  costs     -----  ib. 

Intermediate  estates : 

persons  entitled  to     -----      -  360 

coming  into  esse  after  bill  filed   -  361 
Joint  demand : 

in  what  cases  it  may  be  established  against  a  few, 

if  many  jointly  liable      ....  366 

where  co-obligors  are  very  numerous  -      -  ib. 
in  suits  by  tradesmen  against  the  committee 

of  a  numerous  club  -----  867 

against  some  of  many  shareholders     -      -  370 

in  bills  of  peace  ------  369 

to  establish  rights        -      -      -      -  ib. 

of  suit  to  a  mill     -      -      -      -  ib. 

to  duties  by  corporation        -      -  ib. 

of  common  by  lord  -      -      -      "  l'^* 

to  tithes,  where  joint  modus  is  set  up,  ib. 

Jointly  and  severally  liable,  all  persons  who  are      -  362 
Joint  stock  companies : 

in  what  cases  bill  may  be  filed  against  a  few  of 

many  subscribers     -----  366 

or  directors  -------  867 

Legatees  not  necessary  in  demands  against  personal 

estate  347 

Lessor  of  tithes, 

cannot  be  made  party  to  a  cross-bill  by  occupier 
who  is  sued  by  a  lessee  for  tithes    •      -      -  356 
Liens,  specific : 

in  wliat  cases  persons  having,  upon  personalty  in  ' 
dispute  under  a  will,  are  necessary  parties     -  347 
Limitations  in  settlement, 

what  persons  entitled  under,  are  necessary       -  858 
Lord  of  the  manor,  in  questions  of  copyhold  or  no 

copyhold        -------  ib. 

in  suits  for  the  surrender  of  copyholds  for  lives,  ib. 
secus  in  suits  for  copyholds  of  inheritance,  ib. 
Mortgagee  not  necessary  where  mortgage  has  been 

assigned  -------      -  352 

but  may  be  made  party  to  account  for  rents  re- 
ceived by  him        ------  358 

Mortgagee  made  a  party,  entitled  to  be  redeemed    -  876 
second, 

may  redeem  first,  without  subsequent  in- 
cumbrancers   ------  877 

Mortgage  money, 

all  persons  interested  in     -      -      -      -      -  851 

ucus  where  it  has  been  assigned  for  the  pur- 
pose of  embarrassing  proceedings    -      -  352 


PARTIES,  NECESSARY— con/iNUftt.  page. 
Persons  immecUatefy  interested  in  resisting,  &c.— -oon^'. 

Numerous,  where  parties  are,  bill  may  be  filed  against 

a  few  only  -  866 

Obligors  in  a  bond,  all  or  their  representatives        -  862 
tecus  where  rery  numerous       ...      -  866 
after  judgment  at  law  against  one     •      -  863 
where  person  sues  is  principal,  and  the  others 
only  sureties    ------  ib. 

Vide  SuBSTiBS,  infra. 
Occupiers,  unnecessary  in  suits  to  establish  a  pay- 
ment in  lieu  of  tithes  over  a  particular  estate       -  856 
Ordinary,  in  what  cases  a  necessary  party       -      -  865 
in  bills  to  establish  a  modus,  or  customary  pay- 
ment against  an  ecclesiastical  rector      -      -  ib. 
Owner  of  inheritance       ------  854 

in  all  cases  where  real  estate  is  to  be  affected    -  ib. 
in  suits  by  specialty  creditors    -      -      -      -  ib. 

Beau  in  oills  to  recover  arrears  of  an  annuity,  ib. 
in  suits  to  establish  a  modus      -      -      -      •  ib. 

a  custom     -      -      -      -  ib. 

secui  where  suit  is  merely  possessory  -      •  855 
as  on  tithes  ------  ib. 

he  may,  however,  be  brought  before  the 
court       -------  ib. 

Paraphernalia : 

quoBre  whether  specific  devise  of,  by  husband, 
is  necessary  in  a  suit  between  wire  and  exe- 
cutor of  husband    ------  847 

Partners,  all  in  a  firm  or  their  representatives  -      -  361 
Patron  in  bills  to  establish  a  modus,  &c.  -      -      -  358 
Personal  representative : 

wherever  demand  is  aeainst  personal  estate      -  341 
in  suits  against  his  agent  to  whom  he  has 
remittea  -------  342 

in  suits  by  creditors    -      -      -      -      -  ib. 

by  specific  legatee  -      -      -      -  ib. 

»ecu8  where  reversioner  seeks  to  set  aside 
a  lease  against  specific  legatee         -  ib. 
secus  where  he  uas  been  outlaw^       -      -  341 
where  administration  is  disputed  -      -  342 
where  party  entitled  to  administer  re- 
fuses to  do  so,  or  to  permit  any  one  else  343 
must  be  one  appointed  in  England     -      -  342 
appointed  abroad,  coming  to  England,  not 
necessary  to  have  a  personal  representa- 
tive in  England       -----  ib. 

Pendente  lite,  assignees  or  purchasers.    Vide  Pur- 
chasers, infra. 
Principal  and  sureties.    Vide  Sureties,  infra. 
Purchasers : 

all  persons  who  have  contracted  for  the  purchase 
of  an  estate  subsequent  to  plaintiff's  demand,  375 
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Persons  immediately  interested  in  resisting,  &c. — cont*. 
Purchaser  or  assignee  (pendente  Ute) : 

need  not  be  made  a  party         -      -      -      -  878 

unless  legal  estate  has  been  conveyed  to  him     -  ib. 

may  make  himself  party  to  supplemental  bill    -  ib. 

may  petition  that  assignor  shall  not  have  money 
out  of  court  without  notice     -      -      -      -  ib. 
Remainder-man  in  fee  or  in  tail, 

in  what  cases  necessary     .      .      -      -      .  858 
Rent-charge, 

in  suits  to  establish,  all  persons  whose  estates  are 
liable  must  be  parties     -      .      .      -      .  871 

secus  in  cases  of  cnarity     -----  ib. 

Residuary  legatees  not  necessary  in  demands  against 

personal  estates      ......  847 

Resulting  trusts : 

persons  entitled  to     -      -      -      -      -      -  868 

Reversioner  in  fee,  in  what  cases  necessary  -  -  868 
Settlement : 

rule  as  to  persons  claiming  under  limitation  in  -  816 
Shareholders, 

in  joint-stock  companies  dispensed  with  where 
very  numerous  887 
Severally  liable: 

in  what  cases  bill  may  be  filed  against  one  party 

severally  liable  without  the  others  -      -  866 
co-executors^ 

co-trustees    >where  one  abroad  -      -      -  ib. 
joint  factors  J 
Sub-contracts,  persons  interested  under, 

rule  as  to   -      -      -      -      -      -      -      -  876 

Sureties, 

in  suits  by  one  against  principal  and  others  for 

contribution  864 
$ecus  where  insolvent  ------  ib. 

if  insolvency  can  be  admitted  or  proved     -  ib. 
plaintiff  may  elect, 
not  necessary  in  suits  against  principal     «      -  868 
aeciLS  the  owner  of  an  estate  mortgaged  as  a  col- 
lateral security       .....  b. 

but  not  when  collateral  security  is  only  per- 
sonal      .......  io. 

Surplus,  persons  interested  in  -      -      -      -      -  849 

Tail,  tenant  in.    Vide  Tenant  in  Tail. 

Tenants  unnecessary  in  suits  to  establish  a  payment 

in  lieu  of  tithes  over  a  particular  estate  -      -  866 
in  suits  to  settle  boundanes      ....  867 

in  general  in  suits  against  the  persons  under 

whom  they  claim     .....  ib. 

but  decree  will  be  made  "  without  prejudice" 
to  their  rights  ib. 
3  r 
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Persons  immediately  interested  in  resisting,  &c. — cant*, 
$ecus  in  cases  of  partition  358 
tenant  made  party  to  a  bill  for  a  partition,  his 
lessor  ordered  to  pay  his  costs       -      -      -  ib. 
Tenant  for  life, 

what  persons  being,  are  necessary  parties  -      -  860 
Tenant  in  tail  of  mortgage, 

under  conveyance  by  mortgagee       -      -      -  352 
Tenant  in  tail  suit : 

in  suits  concerning  the  interest  of  real  estates   -  858 
for  a  foreclosure  ------  359 

or  to  charge  them       -----  ib. 

secus  in  questions  between  vendor  and  purchaser, 
effect  of  nis  death  without  issue  pendente  Ute     -  361 
Trustee     -  338 
9ecu8  where  no  estate  ------  ib. 

unless  defendant  may  have  a  demand  over 

against  them     -----  ib. 

in  cases  of  fraud  -----  339 

in  suits  to  set  aside  purchases  from  them,  ib. 
naked  trustee      -----  ib. 

broker  -------  ib. 

agent    -------  ib. 

under  will  who  has  released  and  never 
acted       ------  ib. 

Trustees : 

all  trustees  must  be  parties,  or  their  representa- 
tives      -------  ib, 

where  all  are  jsuilty  of  same  breach  of  trust,  340 
secus  where  bifl  to  nas  an  account  only  of  the 
acts  of  one       -      -      -  -      -  ib. 

effect  of  clause  making  their  receipts  discharges,  349 
in  what  cases  bill  may  be  filed  against  one  only 

of  several     -      -  -      -      -  866 

not  where  there  has  been  a  joint  breach  of  trust,  ib. 
to  preserve  contingent  remainders     -      -      -  300 
Vestry  order,  all  parties  to      -----  361 

Persons  cmsequentidOy  interested  in  resisting  plain- 
tiff*'s  demand, 
wherever  defendant  has  a  remedy  over  against 

another  person,  such  person  must  be  a  party  -  378 
heir  at  law  of  vendee, 

in  suits  for  specific  performance         -      -  382 
where  vendee  dies  pendente  Ute   -      -      -  ib. 
grantee,  representative  of, 

unnecessary  in  suits  by  them  for  surrender  of 
a  sum      -------  381 

mortgagor,  personal  representative  of, 

unnecessary  in  suks  to  foreclose  against  heir  380 
•9CUM  where  sale  is  prayed  instead  of  fore- 
closure   -------  381 

mortgagee,  personal  representative  o^ 

necessary  in  suits  to  redeem  -      -  381 
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Persons  cansequeniialfy  interested  in  resistiiig,  &c. — c&ni^. 

Personal  representative, 

in  suits  against  widow  to  compel  her  to  elect  381 

by  special  creditors     -      -      -      -  379 

secus  where  representative  is  in  contest  380 
of  purchaser, 

in  suits  for  specific  perforoiance  against 

heir   382 

secus  where  purchase-money  has  been 

paid     ------  ib. 

Personal  representation  unnecessary : 

of  mortgagor  in  suits  to  foreclose,  not  neces- 
sary   380 

in  suits  by  heir  for  surrender  of  term  -  381 

Principal  in  suits  for  contribution     -      -      -  373 

by  sureties  ib. 

by  bail  lb. 

Purchaser.    Vide  Vbkobb,  infra      -      -      -  382 

Vendee,  heir  of  -      -      -      -      -      -      -  ib. 

personal  representative  of  -      -      -      -  ib. 

PARTIES,  NECESSARY: 

In  what  cases  dispensed  with   -----  365 

where  some  are  abroad      -----  ib. 

partners      -------  366 

co-executors       ------  ib, 

co-obligors  -------  ib. 

co-trustees  -      -      -      "             "      "  ^ 
secus  where  there  has  been  a  joint  breach 

of  trust     ------  ib. 

joint  factors  -------  ib, 

joint  debtors   866 

where  very  numerous       -      -      -      -    366, 367 

subscribers  to  joint  speculations  -      -      -  366 

co-obligors  -------  ib. 

members  of  a  club      -----  367 

proprietors  of  a  point-stock  speculation       -  ib. 

shareholders  of  joint-stock  comxmnies  -      -  370 

committee  of  a  club    -----  368 

commissioners  under  an  act  of  parliament  -  ib. 

although  their  individual  interests  are  to  be  affected,  369 

in  bills  of  peace  ------  ib. 

in  suits  to  establish  rights  -      -      -      -  ib. 

terre  tenants  in  suits  to  establish  a  rent- 
charge  on  behalf  of  a  charity   -      -      -  371 
secus  where  their  rights  are  not  homogeneous    -  878 
Objections  for  want  of,  m  what  manner  taken         -  884 
by  demurrer       ------  ib. 

obviated  by  showing  a  sufficient  cause 

for  omission      -----  386 

must  show  who  are  proper  parties       -  ib. 

but  not  by  name    -      -      -      -  ib. 

amendment  or  bill  .after  denrarrer      -  886 
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Objection  for  want  of,  &c. — continued, 

by  plea  886 
must  controyert  excuse  alleged  in  bill  -  887 
amendment  of  bill  after  plea  -      -  ib. 
by  answer  -      -      -      -      -      -      -  ib. 

at  the  hearing     ------  ib. 

should  be  at  the  opening     ...  388 
ought  not  to  proceed  from  defendant   •  ib. 
not  a  ground  for  dismissing  bill    -      -  ib. 
but  cause  will  be  ordered  to  stand  oyer 
with  liberty  to  amend      -  389 
in  what  manner  obviated : 

by  showing  a  sufficient  cause  for  the  omis- 
sion in  tne  bill       .....  385 

by  waiver  of  relief  at  the  hearing       -      -  389 
by  plaintiff's  imdertaking  to  give  effect  to  the 
rights  ib. 
in  what  manner  remedied 
by  amendment 

after  demurrer     .      -      -      -      -  886 

after  plea  -  SB? 

after  answer  ------  ib. 

at  the  hearing      -----  ib. 

not  where  the  case  will  be  changed, 
leave  eiven  to  amend  by  adding  parties,  or 
by  showing  why  they  cannot  m  added. 
Vide  Ambndhbnt. 
by  supplemental  bill   -----  393 

PARTIES,  UNNECESSARY: 

Joinder  of,  in  what  cases  improper: 
as  plaintiffs: 

where  they  claim  inconsistent  or  adverse  in- 
terests  319,827 

impropriator  and  vicar  -      -      -      -  82Q 

vicar  and  impropriator  -      -      -      -  ib. 

devisee  and  heir-at-law  -  -  -  827 
settler  and  purchaser  in  suits  to  avoid 

settlement  328 

where  they  have  no  interest  at  all      -      -  398 

may  be  objected  to  by  demurrer  -      -  401 

by  plea  -      -      .      -      -      -  ib. 

»ecu8  in  supplemental  bills    -      -      -  400 

in  cases  of  auctioneers  and  vendors,  401 
assignor  and  assignee  of  a  chose  in 

action        -      .      -      -      .  ib. 

as  defendants : 

agents  in  suits  against  principal  -      -      -  393 

residuary  legatees  in  suits  against  executor  ib. 

bankrupts  in  suits  against  assignees    -      -  ib. 

insolvents  in  suits  against  assignees    -      -  ib. 

married  women  in  suits  against  assignees   -  896 

witnesses  ^ould  i^ot  be  made  defeBaants    -  89i 


INDEX.  805 

PARTIES,  UNNECESSARY— confimierf.  page. 

secus,  officers  of  corporations       •      -  ib. 

agents  to  sell  -      -      -      -      •  ib. 

auctioneers    -----  ib. 

arbitrators     -----  896 

attomies       .      .      -      -      -  ib. 

in  what  cases  they  may  demur    -      -      •  897 
whether  they  can  protect  themselyes  firom 

discovery  by  answer       -      -      -      -  ib. 

in  what  manner  plaintiff  may  get  rid  of  them^  898 

by  dismissal  ------  ib. 

by  amendment      -----  ib. 

in  either  case  it  must  be  on  pay- 
ment of  costs      -      -      -      -  ib. 

PARTITION  : 

Decrees  in,  where  infants  are  parties       -      •      -  99 

Day  to  show  cause,  given  to  an  infant  in  decrees  for,  225 
Where  infants  are  concerned,  no  conveyances  decreed 

till  after  21     -------  ib. 

decree  only  extends  to  giving  possession,  &c.    •  ib. 
Bills  for, 

must  not  pray  relief  against  persons  interested  in 

one  share  only       ------  443 

Suits  for.    Vide  Parties. 

PARTNERS : 

Suing  must  not  assume  a  corporate  character  with- 
out a  charter  -------- 

Suits  by  a  few  on  behalf  of  the  others  where  per- 
mitted -.--...-•28 

PARTNER  becoming  Bankrupt, 

Suits  by  his  assignees       ......  86 

PARTNERSHIP: 

Whether  a  bill  can  be  sustained  for  partnership  ac- 
counts, without  praying  a  dissolution    .      -      -  485 
Vide  Parties. 

PART  PAYMENT : 

Its  effect  upon  wife's  right  by  survivorship      •      -  156 

PATENT  OF  LANDS,  set  aside  by  information  in  equity,  4 

PATENTS  : 

Bills  to  restrain  the  infringement  of,  by  several  de- 
fendants, multifarious  448 

PATENTEE  of  Subpoena  Office, 

to  provide  a  seal  661 

PATRON.   Vide  Parties. 

PAUPER: 

May  sue    -      --      --  -..-401^ 

Vide  FoRKA  Pauperis. 
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Not  raquired  to  gire  •eearit^  for  co&kM     -      -      -  40 

llfty  be  prochein  amy  of  aa  laiuit     -      -      -      -  ib. 

but  cmBDOt  sue  ms  prodbcui       in  forma  pampaUj  42 

«fcitf  of  ft  feme  corert  ------  152 

Cburchwardenfl  mm j  join  in  ndt  with       -      -      -  ib. 

PAYMENT  OUT  OF  COURT, 

of  money  belonging  to  fene  eorert    .      .      -  120 

Vkk  FUIK  COTKBT. 

Into  court, 

its  effect  upon  wife's  rigbt  by  survitowhip       -  155 
in  Innftcy    -------  156 

PEACE: 

BiUs  of,  not  mnltifftriont,  beeanie  plmintifb  claim 
one  distinct  right  ander  different  titles  -      -      -  467 

PEDIGREE: 

In  what  cases  necessary  to  be  stated  in  a  bill  -  -  422 
In  what  cases  plaintiff's  pedigree  must  be  stated      -  ib. 

PEER: 

Never  charged  with  combination  or  eonfederacy 
Right  of  to  a  letter  missive,  not  merely  a  privilege 

of  Parliament,  but  extends  to  all  persons  having 

privilege  of  peerage      ------  501 

Service  of  subpoena  or  letter  missive  at  town  house  of 

good,  although  he  is  abroad  -      -      -      -      -  565 

If  abroad,  must,  if  plaintiff,  give  security  for  costs,  34 
Answers  upon  honour       ......  486 

Not  bound  to  take  a  copy  of  bill  on  appearance  -  555 
Subpoena  against  .......ib. 

vide  SuBPCENA.    Letters  Missive. 
Process  against.    Vide  Co^itempt. 

Appearance  for  put  in  on  return  of  sequestration  -  654 
Bills  pro  confesso  against.    Vide  Pro  Confesso. 

PENALTY,  Waiver  of.    Vide  Bill  (Prayer). 

Demurrer  for  want  of       ......  499 

in  tithe  suit  ib. 

PENDENTE  LITE  (Purchaser  or  Assignee). 
Vide  Assignee. 

PENSION  granted  by  the  Crown  may  be  sequestrated  -  638 

PERSONAL  REPRESENTATIVE, 
Of  party  absconding, 

to  be  served  with  decree    -      •      -      -      -  272 
Joinder  of  representative  of  a  deceased  representative 
with  actual  representative      ....      -  428 
Vide  Parties. 


PETITIONS  t  page. 
On  behalf  of  infants  -      -      -      -      -      -      -  4 

idiots  and  Innatics       •      •      -      -  ib. 
Proceedings  by,  under  particular  Acts  of  Parliament,  3 
By  assignee  or  purchaser,  pendente  Kte,  that  money 
may  not  be  paid  out  of  court  without  notice  -      -  878 

PETITIONING  CREDITOR'S  DEBT : 

In  what  cases  it  may  be  disputed     -      •      -       87.  80 
in  what  manner  -      -      -      -      -      •      -  ib. 
Vide  BAwrRUPTCY,  Act  of. 

PIRACY : 

Plea  that  plaintiff's  title  is  derived  from  an  act  of 
piracy   -      --      --      --      --  66 

PLAINTIFFS  : 

Who  may  be     -      -      -      -      -      -  - 

all  persons  whatever  ------  ib. 

the  King    -----             -      -  ib. 

by  nis  attorney-general       -      -      -      "  .  ^ 

if  no  attorney-general,  solicitor-general      -  ib. 
the  Queen  consort, 

by  her  attorney-general      -      -      -      -  30 

the  Prince  of  Wales, 

by  his  attorney-general       -      -      -      -  21 

governments  of  foreign  states     -      -      -      -  ib. 

corporations      -      --      --      --  26 

aggregate    -------  ib. 

solicitor  -------28 

foreign       -      --      --      --  82 

joint  stock  companies        -----  20 

In  what  cases  relators  ought  to  be    -      -      -      -  12 

In  what  cases  one  may  sue  on  behalf  of  himself  and 

others    -      --      --      --      --  828 

Vide  Parties. 

Suing  on  behalf  of  themselves  and  others,  must  so 

describe  themselves        -----  886 
amendment  of  bill  in  case  of  omission       -      -  ib. 
cases  in  which  one  or  a  few  may  sue  on  behalf  of 
themselves  and  others     -----  828 
Vide  Parties. 
Joinder  ofplaintiffs  who  have  no  interest. 
Vide  Parties. 

Cannot  be  examined  de  bene  esse  -  -  -  -  899 
Out  of  the  jurisdiction. 

Vide  Security  for  Costs.  Jurisdictioic* 

PLANTATIONS : 

Bankrupt  cannot  sue  for  his  property  in  -      -      -  78 
Property  of  bankrupt  in,  vests  in  assignees      -      -  74 
no  registry  or  enrolment  necessary  -  ih. 
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PLEA  :  pttge. 

Of  outlawry     -       -  -  60 

may  show  a«  mauy  outlawries  as  exist       -      -  61 
at  what  time  to  be  put  in  -      -      -      -  .60 

mutt  be  sub  pede  sigiOi       .....  61 

need  not  be  upon  oath       ....  .62 

how  set  down    -      --      --  --61 

costs  of,  where  orerruled   -      -      -      -      .  62 

where  put  in  upon  commission  -      -      -      -  ib. 

Of  alien  enemy.    Pide  Aliek  EirBMiES.        -      -  57 

That  plaintiff's  title  is  derived  under  a  criminal  aet  -  66 
need  not  fhow  conviction  -----  ib. 

Of  ttenkruptcy  of  plaintiff  -----  77 
form  of 

Of  idiotcy  or  lunacy  -      -      -      -      -      -  -115 

lies  to  discovery  as  well  as  to  relief  -      -      -  ib. 

Of  want  of  parties  286 

not  allowed  where  a  sufficient  excuse  is  alleged  -  ib. 
must  controvert  the  excuse  made  by  the  bill     -  ^7 
amendment  of  bill  after     -----  ib. 
For  want  of  interest  in  some  of  the  plaintiffs    -    399,  401 
That  executor  has  not  proved  the  will      -  420 

To  amended  bill  610.  551 

because  facts  introduced  have  occurred  since 

original  bill  filed  510 

same  benefit  may  be  reserved  by  answer     -  551 
Order  to  amend  upon  argument  of  -      -      -      -  522 

after  plea  allowed      ------  ib. 

Amendment  of  bill  after   ------  524 

before  it  has  been  set  down       -      -      -  " 
after  it  has  been  set  down  -----  ib. 

where  plaintiff  declines  to  argue  it     -      -  525 
after  plea  allowed      ------  ib. 

must  be  upon  notice  specifying  the  amend- 
ment      -      -      -      -      -      -      -  ib. 

pending  the  decision  of  the  court  upon,  irregular,  526 
after  plea  replied  to   -      -      -      -      -      -  ib. 

motion  to  withdraw  replication  and  amend, 
must  be  special       -----  ib. 

Cannot  be  put  in  without  leave,  after  attachment 

with  proclamations  returned  -      -      -    608.  659 
secus  before  return     -      -      -      -      609, 610.  €^59 

secus  after  ordinary  attachment  -      -  ^     *-      -  ib. 
After  order  for  time  to  answer,  may  be  put  in  if  upon 

oath  ib. 

secus  where  not  upon  oath  -----  ib. 
Of  an  infant.    Vide  Infakt. 
Of  husband  alone, 

when  received    -------  551 

PLEA  AND  DEMURRER: 

Plea  that  the  defendants  are  not  executors,  and  de- 
murrer because  executors  are  proper  parties        -  341 
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PLEADING :  page. 
False  ayerment  of  an  historical  fact  not  noticed  •  28 
Rules  of.    Vide  Bill^  Stating  part. 

PLURIES  DISTRINGAS, 

To  enforce  appearance  or  answer  against  corporation,  190 
Not  necessary  to  enforce  decree  or  order  -      -      -  194 

PLURIES  HABEAS  CORPUS: 

Use  of,  discontinued         ------  597 

POOR : 

Proceedings  where  defendant  brought  up  by  habeas 
corpus^  appears  to  be     -      -      -      -      -      -  000 

PORTIONIST  OF  TITHES.    Vide  Parties. 

POVERTY: 

No  objection  to  a  vrochein  amy  of  an  infant      -      -  108 
gecut  the  procnein  amy  of  a  feme  covert       -      -  104 

POWER  OF  ATTORNEY: 

Substituted  service  upon  person  acting  under, 

in  what  cases  good     ......  206 

POWER  OF  SALE : 

Effect  of  renunciation  by  executors  ....  845 
Vide  Parties. 

PRAECIPE  for  subpoena   600 

Must  be  delivered  at  the  same  time  as  the  subpoena  •  661 

Names,  &c.  of  solicitors  must  be  indorsed  -      -      -  ib. 

Mistakes  in,  vitiates  the  subpoena     -      -      -      -  562 

PRAYER.    Vide  Bill. 

PREROGATIVE  PROBATE.    Vide  Probate. 


PRESCRIPTION,  Corporations  by.    Vide  Corpora- 
tions. 


PRETENCE, 

Allegation  of,  sufficient  to  put  matter  in  issue  -      -  486 

PREVIOUS  SETTLEMENT.  Fm^  Settlement.  Feme 
Covert. 

PRINCE  OF  WALES  as  Duke  of  Cornwall: 

May  sue  by  information,  by  his  attorney-general      •  6 
in  what  cases      ------  ib. 

Abatement  of  information  by  death  of     •      -      -  ib. 
how  revived        -      -      -      -      -      -6, 7 

As  Diike  of  Cornwall,  sues  by  his  attorney-general  -  21 
Death  of,  abatement  of  information  by     -      -      -  ib. 
Vide  Duke  of  Cornwall. 
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PRINCIPAL.   Vide  Parties.  pftg«. 

PRIOR  INCUMBRANCES : 

Bill  for  specific  performance,  and  for  relief  against 
prior  incumbrances,  multifarious   -      -      -      -  443 
Vide  Parties. 

PRIORITY  of  original  suit  over  cross-bill,  lost  by 

amendment      -      --      --      --      -  500 

Vide  Time  for  Answering. 

PRIVILEGED  PERSON: 

Proeess  against       -------  661 

Vide  Sequestration.   Peers.    Members  of 


Parliament.   Offiobrs  of  the  Coubt. 


PRIVITY, 

Between  plaintiff  and  defendant      .      -      .      -  427 
Not  destroyed  by  the  employment  of  brokers  or 
agents    -      --      --      --      --  428 

PRIVY  COUNCIL.   Vide  Council. 

.  PRISONER: 

Appearance  for,  in  wbat  manner  entered  •      •      -  504 
In  custody  for  a  misdemeanor, 

proceeding  to  take  tbe  bill  pro  confeteo  against  -  505 
rule  does  not  apply  to  prisoner  in  custody  for 
felony     -      --      --      --      -  505 

In  the  Fleet  or  King's  Bench  prison,  may  be  brought 
up  by  habeas  ccrpue  before  the  return  of  the  at- 
tachment     -------      -  ib. 

May  sue  out  habeas  corpus       -----  ib. 

Rules  to  be  observed  with  regard  to,  under  the  1  W. 

4,  c.  36   -      -    668 

By  warden  of  the  Fleet,  to  keep  a  register  of  persons 

committed  for  contempt  -----  ib. 

to  make  (quarterly  reports  -----  ib. 

As  to  putting  in  answer  without  expense  -      -      -  670 
defendant  to  make  oath  that  he.  is  unable,  by 

reason  of  poverty,  to  employ  a  solicitor  -      -  ib. 
reference  to  the  master      -----  ib. 

course  of  proceeding  in  master's  office       -  671 
By  masters  in  Chancery  : 

one  of  the  masters  to  visit  the  Fleet  Prison 
four  times  a  year    ------  672 

and  to  report  his  opinion  thereon  to  the  c<mrt    -  ib. 
Proceeding  upon  master's  report      -      -      -  ib. 
costs  of  the  contempt  may  be  paid  oot  of 

suitor's  fund        -----  573 

suitor's  fund  to  be  reimbursed  out  of  axty  pro- 
perty defendant  may  become  entitled  to 
in  the  cause  ------  ib. 
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PRISON  EB,^(mtinued.  page, 
counsel  and  solicitor  to  be  assigned  to  pri- 
soners -------  678 

where  prisoner  is  idiot  or  lunatic       -      -  ib. 
Application  under  the  6th  Rule  must  be  made  to 

the  Lord  Chancellor       -      -      -      -  ib. 

cannot  be  made  by  the  plaintiff  -      -  - 
appearance  for  may  be  entered  by  plaintiff,  in 
what  cases       ------  674 

In  what  cases  plaintiff  may  proceed  to  take  bill 
pro  confesso  against        -----  ib. 

Vide  Pro  Confbsso. 

Idiot,  where  prisoner  is : 

proceeding  under  Sir  Edward  Sugden's  Act      -  678 

Lunatic,  where  prisoner  is       -----  ib. 

Rules  to  be  observed  with  regard  to,  by  plaintiff : 
where  they  are  in  custody  of  messengers  or  ser- 
jeant-at-arms -------  669 

where  they  are  in  gaol  or  prison       -      -      -  ib. 
as  to  entering  appearance  and  taking  bill  pro  * 
confesgo      -      --      --      --      -  674 

within  what  time  he  must  procure  the  order^  676 
defendant  only  entitled  to  be  discharged  on 
his  own  application  -----  676 

if  court  is  satisfied  that  justice  cannot  be 
done  without  an  answer,  it  may  order  de- 
fendant to  remain  in  custody  -      -      -  677 

Obedience  to  decree  by,  how  enforced      -      -      -  ib. 

Discharge  of  by  court      -      -      -      -      -      -  ib. 

in  cases  not  otherwise  provided  for    -      -      -  ib. 

where  prisoner  entitled  to  discharge  omits  to 
apply     -      --      --      --  .ib. 

provided  for  under  the  Insolvent  Debtors'  Act  -  678 

Amendment  of  bill  against       -      -      -      -      -  698 

Answer  put  in  for,  in  what  cases  -  -  -  -  ib. 
In  what  cases  he  may  be  detained  in  custody  till  he 

has  answered  bill  or  interrogatories      -      -      -  694 

PROBATE  OR  ADMINISTRATION  (Prerogative) : 

Rule  in  Accountant-general's  office  -  -  -  -  417 
Not  necessary  to  entitle  plaintiff  to  sue  whfcre  there 

are  no  bona  noiamlia      -----  ib, 
secus  where  there  is  money  in  court  -      -      -  ib. 
Not  necessary  in  case  of  a  derivative  executor,  if  his 
immediate  testator  has  no  bona  notabiUa       -      -  419 
Vide  ExECUTOA. 

PROCESS  to  enforce  appearance  or  answer: 

Against  ordinary  persons  -----  678 
Against  peers  ana  others  having  privilege  of  Parlia^ 

mcnt  651 

Against  officers  of  the  court     .      .      .      .      -  ib. 
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PROCESS,  &c.— conttiit<«f.  page. 
Against  Attorney-general         -      -      -      -      -  188 
Aeainst  corporations        -      -      •      -      -  -189 
Vide  Contempt,  Process  of.  Attachment. 
Attachment  with  Proclamations.  Mes- 
senger.   Habeas  Corpus.    Commission  of 
Hbbellion.     Serjeant-at-Arms.  Seques- 
tration.  Attorney-General.   Oppicer  of 
the   Court.     Members   op  Parliament. 
Peers,  &c. 

PROCHEIN  AMY, 


Of  infants  need  not  be  persons  of  substance     -      -  40 

secus  of  married  women  -  -  -  -  -  ib. 
Of  an  infant, 

who  may  be      ------      -  05 

any  person  may  be     -      -      -      -      -  108 

Cannot  sue  in  forma  pauperis   -----  ib. 

Not  removable  for  poverty       -----  ib. 

secus  procbein  amy  of  feme  covert     -      -      -  104 

Removal  tor  non-performance  of  duty      -      -      -  106 

because  he  has  an  adverse  interest     -      -      -  ib. 

Reference  to  the  master  to  appoint  a  new  one  -      -  ib. 

dispensed  with  where  a  proper  one  offers  himself,  ib. 

Of  the  same  solicitor  acting  tor,  and  for  defendants  -  ib. 

Cannot  be  a  receiver  in  the  cause     -      -      -      -  106 

Misconduct  of  -----      -             -  ib. 

reference  to  the  master  to  see  whether  he  ought 

to  be  continued       -----  ib. 

in  what  cases  made     -----  ib. 

Responsible  as  long  as  he  remains  on  the  record      -  ib. 

Cannot  be  a  witness  in  the  cause      -      -      -      -  ib. 

Wife  of,  cannot  be  a  witness     -      -      -      -      -  ib. 

Name  may  be  struck  out  ------  107 

Where  evidence  of  himself  or  wife  is  necessary        -  ib. 

Must  give  security  for  costs  already  incurred   -      -  ib. 

Need  not  be  a  person  of  property     -      -      -      -  ib. 

Cannot  be  removed  at  his  own  request  without  a  re- 
ference --------      -  107 

Death  of, 

proceedings  in  consequence       -      -      -      -  ib. 

where  after  decree      -      -      -      -      .  108 

where  before  decree    -----  ib. 

Effect  of  infantas  attaining  twenty-one     -      -      -  ib. 

liable  to  the  costs  unless  infant  takes  to  the  suit,  ib. 

Infant  moving  to  dismiss  bill  must  pay  him  his  costs,  ib. 
Death  of,  berore  infant  attains  21,  effect  of  ui>on  the 

costs      -  ib. 

Of  his  liability  to  costs     ------  109 

of  dismissing  bill  ------ 

of  unsuccessful  motions     •      -      •      -      -  ib. 

Of  his  right  to  costs  out  of  infantas  estate  -      -      -  ib. 

where  defendant  runs  away       -      -      -      -  ib. 

where  suit  is  dismissed  with  costs      -      -      -  ib. 
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PROCHEIN  AMY^canHnued,  page. 

Cannot  apply  for  a  reference  to  see  whether  suit  for 

infant's  benefit   110 

Not  deprived  of  his  right  to  costs  in  consequence  of 

mistake  -------      -  110 

or  misapprehension    -      -      -      -      -      -  111 

Not  entitled  to  costs  if  suit  instituted  from  improper 

motives  -------      -  ib. 

Or  if  due  diligence  has  not  been  used  to  acquire  a 

knowledge  of  the  case    -----  ib. 

Solicitor  of^ 

has  a  hen  upon  fund  for  his  costs      -      -      -  ib. 

but  not  upon  the  papers     -      -      -      -  ib. 

Of  his  right  costs  beyond  taxed  costs       -      -      -  112 

Of  persons  of  weak  minds        -      -      -      -      -  117 

Of  feme  covert, 

who  may  be      -      --      --      --  162 

need  not  be  a  relation  -----  ib. 

must  be  a  person  of  substance     -      -      -  ib. 

in  what  cases  he  may  be  changed      -      -      -  ib.  ^ 

death  of,  proceedings  thereupon       -      -      -  ib. 

Vide  Infawt.   Feme  Covert. 

PRO  CONFESSO : 

Original  and  amended  bill  must  be  taken  pro  confesso 

together  -609 

Method  of  proceeding  to  take  bill  pro  confesso  against 

prisoner  in  custody  for  a  misdemeanor  -      -  696 
does  not  apply  to  cases  of  felony       ~      *  .* 
Practice  as  to  execution  of  sequestration  where  it  is 

intended  to  take  the  bill  pro  confesso    -      -      -  681 
Sequestration  in  mesne  process  kept  on  foot  after 

decree    -      -      -      -      -      -      -      -  686 

but  whether  as  a  security  for  ultimate  balances 

(qu8Bre)   636 

Of  takine  bill  pro  confesso       -----  679 

Nature  of  proceeding        ------  ib. 

Practice  not  of  long  stiindin?    -----  ib. 

Where  party  is  not  in  custoay  -----  6|80 

Before  appearance    -------  ib. 

where  defendant  has  gone  abroad  or  absconded, 

68.  271.  276 

Vide  Absconding. 
where  defendant  is  resident  in  the  United  King- 
dom but  out  of  the  jurisdiction       -      -      -  681 
where  defendant  is  resident  abroad   -      -      -  ib. 
After  appearance      -------  ib. 

by  the  short  process  under  1  Will.  4,  c.  36,  s.  16,  ib. 

by  the  old  process     ------  682 

After  insufficient  answer  ------  683 

Against  husband  after  answer  by  himself  alone     209.  684 
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PRO  CONFESSO— <on<ifii«rf.  page. 
Where  party  is  not  in  custody : 

order  for,  how  obtained     -----  685 

decree,  in  what  manner  made    -      -      -      -  ib. 

where  only  one  defendant  -      -      -      -  ib. 

there  are  several  defendants      -  '   -  ib. 
Where  party  is  a  privileged  person  : 

billB  talLen  pro  eonfcsBO  against,  may  be  read  as 

evidence         ------  686 

not  confined  to  bills  of  discovery        -      -  687 
Against  attorney-general  -      -      -      -      -    183. 087 

Against  a  corporation      -----     190.  687 

Where  party  is  in  custody       -----  687 

for  not  appearing       ------  ib. 

appearance  how  enforced    -      -      -      -  688 

within  what  time        -----  ib. 

for  not  answering       ------  689 

old  practice  of  the  court      -      -      -      -  ib. 

new  practice  under  1  Will.  4,  c  36     -      -  ib. 
where  defendant  is  in  custody  of  the 

messenger       -      -      -      -      -  391 

or  of  the  serjeant-st^unns  ib. 

for  a  misdemeanor        -      -      -     ib.  596 

in  the  county  gaol  or  in  the  Fleet       -  ib. 

Order  for, 

within  what  time  after  defendant's  committal  or 

remanding  to  the  Fleet  -----  692 
Vide  Habeas  Corpus. 
proceeding  upon, 

where  defendant  is  in  custody     -      -      -  693 
how  discharged : 

not  by  putting  in  answer    -      -      -      -  694 

unless  plaintiff  accepts  the  answer       ^  695 

upon  what  terms  court  will  discharge        -  ib. 

Decree, 

is  pronounced  by  the  court  itself  -  -  -  ib. 
plaintiff  cannot  take  such  a  one  as  he  can  abide 

by   ib. 

is  absolute  in  the  first  instance  -      -      -      -  696 

secus  in  cases  of  persons  going  abroad  or  ab- 
sconding -------  ib. 

cannot  be  impeached  collaterally      -      -      -  ib. 

may  be  impeached  by  bill  of  review  -      -      -  ib. 

or  by  Dill  to  set  it  aside  for  fraud       -      -  ib. 
whether  it  can  be  set  aside  on  the  ground  of  in- 
sanity or  weakness  of  intellect  (qu»ry)  -      -  ib. 
or  of  mistake      -      -      •      -      -      -  ib. 
may  be  re-heard  697 
in  what  cases      ......  ib. 

where  made  against  husband  on  petition 

of  wife      ------  ib. 

in  cases  of  parties  absconding      -      -  ib. 
proceedings  upon,  the  same  as  upon  an  ordinary 

decree    -  698 
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PRO  CO}fFESSO-'B\\\  taken  pro  c<mfe89o~-onUinued,  page. 
Bill  taken  pro  cot^esto, 

upon  sequestration  cannot  be  read  as  evidence  of 

the  state  of  an  account   -----  688 

against  privileged  persons  it  may     -      -      -  686 

against  persons  absconding  (quaere)   -      -      -  686 

senwle  it  may        -      -     -       -      -      -  ib. 

PRO  PORMA: 

Of  turning  a  defendant  over  to  the  Fleet  prison  pro 
formk  ---      -  595 

PRO  INTERESSE  SUO.    Vide  Intbbbssk  suo. 

PROMISSORY  NOTE  to  Wife: 

Its  effect  upon  her  right  by  survivorship  -      -      -  166 

PROOF  OF  DEBT : 

Its  effect  upon  wife's  right  by  survivorship      -      -  157 

PROPRIETORS,  JOINT.    Vide  Parties. 

PROVINCES  IN  AMERICA.    Vide  America. 

PROVISIONAL  ASSIGNEE.    Fwfe  Assigweb. 

PUBLICATION, 

Amendment  of  the  bill  by  adding  parties  after  -      -  392 

PUBLIC  CHARITIES, 

Suits  on  behalf  of    -      -      --      --      -  i 

PUBLIC  OFFICER.    FtA?  Attorney-oeneral. 

Foreign  governments  cannot  sue  without  naming  one,  24 

PURCHASER, 

Under  a  decree,  where  infant  has  a  day  to  show  cause, 

must  accept  title    ------  228 

not  affected  oy  mere  error  in  the  decree    -      -  ih. 
Of  different  lots  in  an  auction  cannot  join  in  same  bill 
a^inst  vendor      -------  449 

Under  distinct  contracts,  bills  against  will  be  molti- 

farious    -      -  .      -      -      -      -  438 

cases  of  exception      ------  lb. 

where  they  claim  under  sub-oontracts  -      -  442 
Fm£?  Parties. 
Under  trusts  for  sale.    Fwfe  Parties. 
Of  trust  estates.    Vide  Parties. 

Pendente  lite.    Vide  Assignee-Parties.  Vendee-Par- 
ties. 

PURPRESTURE  AND  NUISANCE.   Vide  Nuisance. 
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QUARE  IMPEDIT,  pmge. 
King  may  have  quare  impedU  in  King's  Bench  -      -  3 

QUEEN  CONSORT, 

Sue«  by  her  attorney-general    -----  5!0 

Seeu$  a  queen  dowager     ------  ib. 

Cannot  be  a  defendant      -      -      -  -      -  173 

Must  be  sued  by  her  attorney-general     -      -    173.  186 

QUEEN  DOWAGER, 

Cannot  sue  by  her  attorney-general  -      -      -      -  5iO 

RE-AMENDMENT  OF  BILL, 

Without  prejudice  to  injunction       -      .      .      .  527 
Not  permitted  after  special  injunction  unless  upon 
special  application        ......  531 

REBELLION,  Commission  of. 

Vide  Commission  of  Rbbbluon. 

RECEIPT  by  Husband,  or  by  person  authorized  by  him : 

Effect  upon  wife's  right  by  suryiyorship   -      -      -  157 

RECEIPTS  OF  TRUSTEES  to  be  discharges. 
Vide  Parties.  Trustebs. 

RECEIVER, 

May  be  appointed  under  28  Geo.  3,  c.  87. 

where  executor  is  abroad       ...         .  395 

or  an  infant  296 
Prochein  amy  cannot  be     -----      -  106 

Of  persons  abroad, 

service  of  subpoena  upon    -----  280 

Writ  of  assistance  to  put  him  into  possession  issues 
without  previous  injunction  -----  543 

RECOGNITION  of  foreign  states  by  the  government  here,  22 
Necessary  to  enable  them  to  sue  -  -  -  -  ib. 
Judicially  noticed  by  the  court  -      -      -       -      -  23 

RECORD  of  appointment  of  assignees  not  necessary     -  74 

RECORDS,  &c. 

Production  of  before  master  in  cases  of  prisoners  in 
custody  --------      -  673 

RECTOR.    Vide  Parties. 

REDEMPTION  OF  MORTGAGE: 

Necessary  party  to  suits  for.    Vide  Parties. 

REDUCTION  INTO  POSSESSION, 

Of  wife's  choses  in  action  or  chattels  real. 
Vide  Feme  Covert. 
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HEFERENCE,  page. 
To  iDstruments,  makes  them  part  of  the  record       -  475 

REFERENCE  TO  THE  MASTER, 

To  inquire  whether  suit  for  the  benefit  of  an  infant  -  96 
cannot  be  obtained  by  prochein  amy  -      -      -  ib. 
unless  in  another  suit  -      -      -      -      -  ib. 
Before  instituting  a  suit  on  behalf  of  an  idiot  or  lu- 
natic  -      -    116,  407 

where  assets  are  in  a  course  of  administration   -  406 
To  approve  a  proper  settlement  upon  wife,  &c.        -  128 
To  inquire  whether  a  decree  will  be  for  the  benefit  of 

an  infant       -  221 
To  inquire  whether  a  sale  will  be  for  the  benefit  of 
an  infant      ........  227 

Vide  Sanction  of  thb  Court. 

REGISTRAR,  Personal  Representative  of: 

Ordered  to  pay  the  costs  of  irregularity  in  process  out 
of  his  assets  ........  666 

REGISTRAR'S  BOOK, 

Entry  of  attachment  in     -----      -  680 

REGISTRATION  OF  DEED, 

Not  necessary  to  be  stated  in  bill. 

REGISTRYofappointment  of  assignees-      ...  74 
Vide  Assignees. 

RELATORS: 

In  what  cases  not  necessary     -----  12 

where  suits  relate  to  right  of  the  Crown     -      -  ib. 
In  what  cases  necessary    -      -      -      -      -  -11 

in  informations  on  behalf  of  idiots  and  lunatics  -  18 
charities  -----...13 

semble  not  absolutely  necessary  -      -      -      -  ib. 

Who  may  be     -      -      -      -      -      -      -  -14 

in  charity  cases  ib. 
outlaws  ........16 

dissenters   -  --..--.14 
persons  not  interested  ..... 

persons  interested  in  the  charity       -      -      -  15 
efiect  of  their  interest  -      -      .      .      .  ib. 
in  informations  on  behalf  of  idiots  or  lunatics    -  17 
Liability  of,  to  costs  -      -      -      -      -      -  -18 

on  dismissal       .......  ib. 

not  where  they  bond /ide  insht  upon  the  con- 
struction of  a  will    .....  ib. 

when  relief  is  granted        -      -      .      -  18 
though  not  the  specific  relief  prayed  *  -  19 
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KELAlOES^amihmed.  page. 
Elect  of  tbe  demth  of, 

where  more  than  one  ------  17 

only  one     -  -•.-.-ib. 
Applieatkm  for  lesre  to  name  relators      -      -      *  3^- 

proceedingt  thereupon      -----  ib. 

most  be  by  attorney  ------  ib. 

Why  required  in  informations  -      -      -      -      18,  19 

Lnnatics  cannot  be------      -  IS 

unless  under  special  circuBistances    -      -      -  19 
When  entitled  to  costs      ------  ib. 

out  of  the  fund  -------  ib. 

as  between  solicitor  and  cKent  -      -      -      -  ib. 
Dismissal  of  informations  where  relators  are  con- 
cerned, 

with  costs  --------18 

for  want  of  prosecution      -----  20 

Must  be  a  person  of  substance  -----  ibw 

Remoyed,  m  what  cases   ------  ib. 

RELEASE  BY  HUSBAND, 

Its  effect  upon  wife's  choses  in  action      -      -    165, 166 

REMAINDER  or  I  ^^^^^  wife's  property  is  in  remainder 
REVERSION    A    or^eversion,  her  consent  cannot  be 

Unless  where  there  is  a  power  of  appointment  -      -  ib. 

REMAINDER  MEN.    Tide  Parties. 

REMISSION  OF  TRANSPORTATION.    Vide  Trakb- 

POBTATION. 

RENT, 

Of  wife's  chattels  real,  right  by  surviTOrship  in, 

where  reserred  on  underlease    -      -      -      -  171 

RENT  CHARGE, 

Persons  necessary  in  suits  for.    Vide  Parties. 

REPLICATION : 

Where  necessary  to  an  Infant's  answer     -  240 

Where  not  necessary        ------  ib. 

In  what  cases  amendment  permitted  after       -      -  544 

Withdrawing  of,  in  order  to  amend  -      -      -      -  M6 

not  necessary  where  it  is  merely  to  add  parties,  644 
Applications  for  leave  to  withdraw  and  amend,  must 

be  made  to  a  master      ------  546 

To  examination  pro  interesse  mw       .      -      -      -  648 

REPORT  OF  MASTER  : 

Exceptions  do  not  lie  to  report  upon  examination  pro 
in/rrfwr  sua    -      --      --      --      -  649 
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REPRESENTATIVE,  P^wonal.   Ttde  Parties. 

Where  none  in  England,  limited  administration  must 
be  taken  out  -------      -  294 

RESIDUARY  LEGATEE.   Vide  Parties. 

RESULTING  TRUSTS,  Persons  entitled  to.   Fwfc  Par- 
ties. 

REVERSAL  OF  ATTAINDER,  Effect  of   -      -      -  66 
Difference  between  that  and  a  pardon     -      -      -  67 

REVERSIONERS.    Vide  Parties. 

REVIEW, 

Bill  of,  filed  without  paying  costs  in  former  suit,  in 
what  case      -      --      --      --  -43 

REVIVOR, 

Bill  of,  whether  necessary  after  reversal  of  outlawry,  68 
Seryice  of  subpoena  upon  clerk  in  court  not  good  -  267 
Of  information, 

relating  to  property  of  the  Duke  of  Cornwall    -  21 
In  case  of  death  of  corporation  sole, 

where  suit  for  his  own  benefit    -      -      -      -  28 
for  the  benefit  of  others       -      -      -      -  ib. 
Vide  Master  of  an  Hospital.  Parson.  Dean. 
Of  suit  by  husband  and  wife, 

not  necessary  on  death  of  husband     -      -      -  168 
seats  on  death  of  wife        -----  154 
effect  of  death  of  husband  after  death  of  wife     -  ib. 
Vide  Survivorship.    Feme  Covert. 

RIGHT,  Common.    Vide  Common  Right. 

RIGHT  OF  WAY,  Suits  for.    Vide  Parties. 

SALARY  of  an  Officer  in  the  Royal  Household  cannot 
be  seized  under  a  sequestration    -----  687 

SALE  of  Mortgaged  Premises, 

In  what  cases  decreed  where  infant  is  concerned      -  227 
Of  goods,  &c.  taken  under  sequestration  in  mesne 
process.    Vide  Sequestration. 

SANCTION  OF  THE  COURT, 
In  what  cases  necessary : 

previous  to  filing  a  bill      -----  406 
where  assets  are  in  the  course  of  administration,  ib. 
in  the  case  of  an  infant     -----  407 
of  an  idiot  or  lunatic        -      -      -  ib. 
Omission  to  obtain  the  sanction  of  the  court, 

cannot  be  taken  adviihtage  of  by  defendant      -  408 
Vide  Bankrupts.   Insolvent  Debtors. 
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SCANDAL  IN  A  BILL,  what  is  -                        461,  452 
Nothing  is  scandalous  which  is  material  -      -      -  ib. 
in  bills  to  impeach  instruments  for  fraud   -      -  453 
or  to  remove  trustees  -      -      -      -      -  ib. 
not  scandalous  to  impute  corrupt  or  vin- 
dictive motives        -      -      -      -  ib. 
secus  to  impute  general  malice     -  ib. 
or  personal  hostility     -      -      -      -  ib. 
or  to  state  particular  acts  of  immorality 
.  where  they  may  be  proved  under  a 
general  charge  -----  454 
In  what  manner  taken  advantage  of.    Vide  Ixpeb- 

TINEKCB. 

Bill  may  be  referred  for  at  any  time        -      -      -  460 

semble  by  a  co-defendant    -----  460 

but  not  Dy  a  stranger        -----  ib. 

SCOTCH  PEERS.    Vide  Pbbr. 
SCOTLAND : 

Plaintiff  resident  in,  must  give  security  for  costs  -  34 

Bankrupt  cannot  sue  for  property  in        -      -  -  73 

Property  of  bankrupt  in,  vests  in  assignees      -  -  74 

no  registry  or  enrolment  necessary    -      -  -  ib. 

Service  of  subpoena,  &c.  in       -----  278 

SECRETING  : 

Defendant  secreting  himself, 

service  of  subpoena  and  process  upon        -      -  281 

SECURITY, 

To  be  given  for  restitution  of  property  taken  under 

sequestration  against  party  absconding      -      -  271 

SECURITY  FOR  COSTS ; 
Where  plaintiff  is  an  alien, 

must  be  resident  abroad     -      -      -      -      -  58 
seem  where  in  prison  under  Alien  Act       -      -  ib. 
Ordered  after  commencement  of  suit       -      -      -  68 
Where  prochein  amy  retires      -      "    .  "     . "  " 
Motion  for,  where  plaintiff  is  described  in  a  bill  by  a 

wrong  address  463 
Qy.  as  to,  where  there  is  more  than  one  plaintiff     -  464 
vide  Costs. 

SEISIN  IN  FEE: 

How  alleged  in  a  bill       ------  467 

of  things  manurable   ------  ib. 

not  manurable     ------  ib. 

Livery  of.    Vide  Livbry  of  Sbisin. 

SEPARATE  ESTATE: 

Wife  may  dispose  of  without  examination       -      -  126 
but  not  to  her  husband  ------  127 

unless  by  acts  in  pais  ------  ib. 

Effect  of  joinder  of  husband  and  wife  in  suits  for,  150, 151 
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Origin  of  process     -------  628 

Struggles  of  ordinary  courts  against  r      -      -      -  ib. 

In  what  cases  issued  -------  627 

against  a  corporation  ------  100 

against  an  infant  peer  -      -      -      230,  n. 

against  party  absconding  to  avoid  process  -      -  271 

after  arrest   603 

not  isftuud  on  the  return  of  a  messenger    -      -  602 

Can  only  be  upon  return  of  serjeant-at-arms    -      -  630 

or  where  defendant  resists  the  serjeant-at-arms,  ib. 

sectis  when  it  is  to  enforce  an  order    -      -      -  ib. 

Not  necessary  when  a  defendant  is  abroad  -  -  694 
Into  Ireland,  may  be  issued  upon  return  of  nulla  bona 

here      -   629,  «.  (t) 

Into  the  colonies,  can  only  be  issued  upon  applica- 
tion to  the  King  in  Council  -----  ib. 
Where  party  resists  the  serjeant-at-arms  -      -      -  630 
Order  for, 

absolute  in  the  first  instance  -  -  -  -  ib. 
how  obtained : 

upon  motion  only  -      -     -      -      -      -  ib. 

cannot  be  obtained  on  petition    -      -      -  ib. 

Nisi, 

in  what  cases : 

against  peers      ------  621 

secta  infant  peers  -      -      -      -      230,  n. 

members  of  parliament        -  621 

officers  of  the  court      -      -      -      -  ib. 

how  obtained  ©52 

service  of    -------  ib. 

personal  where  dispensed  with     -      -  ib. 

enlarged  653 

upon  exceptions  to  answer    -      -      -  ib. 

cause  against,  answer  put  in,  good      -      -  652 

how  made  absolute      .      -      .      .      .  053 
Form  of  the  writ, 

against  ordinary  persons   -----  629 

against  peers,  &c.      ------  654 

Execution  of-------      -  635 

need  not  be  executed  where  it  is  intended  to  take 

hiU  pro  confesso      -      -      .      .  631,632.683 
but  may  be  executed  without  precluding  the 

right  to  take  the  bill  oro  confesso    -      -    633. 683 
practice  of  the  Court  of  Exchequer    -      -     682  (n.) 
need  not  be  executed  where  decree  can  be  taken 

against  the  other  defendants    -      -      -  688 
defendant  allowed  to  come  in  after  decree 

and  put  in  his  answer     -      .      •      -  684 

Kept  OR  foot  after  decree  pro  confesso      -      .      .  635 
but  whether  as  a  security  for  ultimate  balance, 

gv€ere  ?-------.  636 
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Power  of  secjuestrators     ------  636 

what  things  they  may  seize       -      -      -      -  ib. 

goods  and  cnattels      -----  637 

a  pension  from  the  Crown  -      -      -      -  638 

what  tnings  they  may  not  seize, 

choses  in  action  -      -      -      -      •      -  ib. 

arrears  of  an  annuity  -----  ib. 

salary  of  an  officer  in  the  household   -      -  ib. 

half-pay  of  an  officer  in  army  or  navy        -  ib. 

books  and  papers  of  a  corporation       -      -  ib. 

may  break  open  doors       -----  ib. 

may  open  boxes  or  rooms  that  are  locked  -      -  ib. 

may  not  remove  eoods  or  chattels      -      -      -  639 
must  keep  defendant  actually  and  not  nominally 

out  of  possession     ------  ib. 

may  not  sell  goods  without  order      -      -      -  ib. 

notice  of  sale  must  be  given  in  newspaper  -  640 
orders  for  f^ale  seldom  made  unless  goods  of 

a  perishable  nature  -----  639 

application  for,  may  be  either  by  motion  or 
petition  ------- 

must  be  upon  notice    -----  640 

secus  where  contempt  is  for  non-appear- 
ance -------  ib. 

may  enter  into  lands,  whether  freehold  or  copy- 
hold   641 

have  no  power  to  let  or  sell  lands      -      -      -  642 

sequestrator  abusing  his  power,  committed        -  650 

Effect  of,  upon  lands  and  tenements        -  640 

tenants  will  be  ordered  to  attorn       -      -      -  641 

proceedings  in  case  of  tlieir  refusal    -      -      -  ib. 

where  there  has  been  a  fraudulent  alienation     -  642 

Duty  of  sequestrators       ------  636 

not  to  pay  over  money  received  to  plaintiff       -  ib. 

are  bound  to  account  for  what  they  receive       -  642 

to  make  returns  from  time  to  time  -  -  ib. 
sequestrator  omitting  to  make  return,  deprived 

of  his  fees  -651 

How  enforced, 

injunction  to  deliver  possession  -      -      -      -  643 

whether  necessary  before  writ  of  assistance,  ib. 

writ  of  assistance       ------  ib. 

Disturbance  of  senuestrators, 

a  contempt  ot  the  court     -      -      -      -      -  644 

Injunction  to  restrain  proceedings  at  law  against 

sequestrators         -------  645 

In  what  manner  party  claiming  a  right  to  property 

sequestrated  must  proceed     -----  644 

Examination  pro  interesse  mo    -----  ib. 

Vide  Intbrsssk  sue. 
in  what  cases  court  instead  of  an  examination 

pro  interesse  sua  will  direct  a  trial  at  law  -  646 

or  a  reference  to  a  master  -      -      -       -  ib. 


SEQUESTRATION  (in  Mem  Proeeuy-cantmued.  page, 
or  will  order  the  claim  to  be  satisfied  at 

once        -      -      -      -      -      -      -  ib. 

personal  property  delivered  up  to  claimant  pend* 

ing  reference  on  his  giving  securiiy      -      -  647 
How  discharffed, 

where  j^aintiff,  upon  an  order  to  examine  a 
claimant  pro  inieresse  suo  does  not  carry  in  in- 
terrogatories  -----        648,  n.  (^) 

upon  hearing  report  upon  examination  pro  in* 

tereme  suo       -------  649 

by  party  appearing  or  answering      -      •      -  ib. 
secus  wnere  upon  bill  taken  pro  confeuo^ 

there  is  a  decree     coa^nUandtan    -      -  ib. 

by  the  appointment  of  a  receiver       -      -      -  650 

Effect  of  abatement  upon  ------  ib. 

upon  death  of  plaintiff,  leave  given  for  reviving 

suit       --------  ib. 

upon  death  of  defendant    -----  ib. 

no  revivor  -------  ib. 

secus  where  for  the  performance  of  decree  or 

order      -------  ib. 

Costs  of    -      --      --      --      --  ib. 

SEQUESTRATORS: 

Duty  of.    Vide  Sequestration, 

Committed  for  abusing  their  power  -      -      -      -  ib. 

Costs  of    ---------  ib. 

In  what  cases  allowed  poundage      -      -      -      -  651 

Not  making  a  return,  deprived  of  their  poundage     -  ib. 

SERJEANT-AT-ARMS  -      -  616 

Has  always  a  deputy  attending  the  court        -      -  ib. 

May  be  sent  in  all  cases  where  a  messenger  may  go,  617 

In  what  cases  usually  sent       -----  ib. 

upon  return  non  est  inventus  to  a  commission  of 

rebellion        -      -      -      -      -      -      -  ib. 

to  an  attachment  under  1  W.  4,  c.  36,  rule  1      -  ib. 

where  messenger  dies        -----  ib. 

or  &il8  in  executing  commission  -      -      -  ib. 
where  defendant  escapes  after  arrest  by  mes- 
senger   --------  ib. 

upon  not  putting  in  answer  upon  order  for  time,  619 

Why  sent   617 

Sequestration  can  only  issue  upon  return  of     -      -  618 

or  where  defendant  resists  tlie  serjeant-at-itrms,  680 

Upon  return  to  commission  of  rebellion,  how  obtained,  621 

must  be  upon  order   ------  ib. 

obtained  upon  motion  -----  ib. 

on  maxing  which,  counsel  must  deliver 

the  commission  to  the  registrar        -  ib. 
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Upon  return  to  attachment  under  1  W.  4,  c.  36       -  022 

order  for,  how  obtained  .....  ^03 
affidavit,  must  be  made  by  clerk  who  issued  the 

attachment  ib. 

solicitor  or  agent  must  swear  to  due  diligence,  i b. 

must  follow  the  terms  of  the  Act        -      -  624 

Upon  order  for  time  not  complied  with    ...  625 

Order  for,  how  drawn  up  -      -      -      -      -  ib.  it.  (b,) 

Power  of  -      -   625 

cannot  take  bail        ------  ib. 

may  discharge  prisoner  on  clearing  his  contempt,  626 

Duty  of   625 

must  bring  defendant  to  the  bar  within  a  limited 

time  626 
Prisoner  of, 

entitled  to  discharge  on  clearing  his  contempt  -  ib. 
putting  in  his  answer,  may  be  immediately  dis- 
charged -----.-.ib. 

if  not  brought  up  within  the  limited  time,  is  to 

be  discharged  ------  626 

and  the  costs  to  be  paid  by  the  plaintiff      -  ib. 

Proceeding  where  prisoner  is  brought  up  -      -      -  ih. 

Non  est  inventus,  proceeding  upon    -      -      -      -  627 

Costs  of    ---------  ib. 

Fees  of   617 

SERJEANT-AT-ARMS,  DEPUTY.    Vide  Serjeant- 
at-Arms. 

SETTLED  ACCOUNTS.    Vide  Accounts. 

SETTLEMENT : 

Effect  of  prcTious  settlement  u|>on  wife*s  right  to  a 
settlement     -      --      --      --      -  143 

SHAREHOLDERS.    Vide  Parties. 

SHERIFF: 

Dut^  of,  under  an  attachment  -----  582 

Vtde  Attachment. 
Not  entitled  to  his  fee  from  party  improperly  arrested,  585 
May  be  attached  for  not  obeying  habeas  corpus        -  597 
Discharging  prisoner  under  Insolvent  Act,  after 

habeas  carpus,  guilty  of  contempt  -      -      -      -  ib. 

SHERIFFS  OFFICER.    Vide  Bailiff. 

SHIP,  Crew  of.    Vide  Parties. 

SHIPOWNERS: 

Bills  to  limit  the  responsibility  of^  under  53  6.  3,  c. 
160,  must  be  accompanied  by  affidavit  -  505 

SIGNATURE  to  an  agreement,  not  necessary  to  be 
stated   -       .  472 
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SIMPLE  CONTRACT  CREDITORS.  Vide  Crbditobs. 

PARTIfiS. 

SIX^LERK : 

Assigned  to  persons  in /ormA  pauperis  -  -  -  46 
In  what  cases  appointed  guardian  ad  litem      -      -  230 

SIXTY^LERK : 

Ai)pointed  to  act  as  solicitor  for  person  in  formk 
pauperis        -      --      --      --  -46 

SOCIETIES, 

Members  of,  where  numerous.    Vide  Parties. 

SOLICITOR: 

Using  the  name  of  prochein  amy  without  consent     -  98 

Infants  bound  by  their  conduct        -      -      -      -  102 

May  act  for  next  friend  and  other  parties        -      -  106 

but  not  where  interests  are  very  adverse   -      -  106 

How  far  infant  bound  by  the  conduct  of  -      -      -  289 
Cannot  commence  a  suit  under  a  general  authority 

to  act  as  solicitor    ------  403 

but  he  may  commence  a  defence       -      -      -  ib. 
Vide  Authority. 

Practice  where  he  files  a  bill  without  authority       -  404 


Vide  Authority.  Bill. 

SOLICITOR-GENERAL, 

In  what  cases  made  a  defendant       -      -      -      -  186 

Where  no  attorney-general      -----  ib. 

Where  attorney-general  is  plaintiff  -      -      -      -  ib. 


SOUTH  SEA  COMPANY: 

May  be  made  parties  to  a  suit  to  restrain  the  transfer 
of  stock  or  tne  payment  of  dividends    -  197 
Vide  Bauk  of  England. 
SOVEREIGNS,  FOREIGN.    Tide  Foreign  States. 

SPECIALTY  CREDITOR : 

Bill  by  one  only,  allowed  to  be  amended  at  the  hear- 
ing   331.336 

One  cannot  have  a  decree  against  real  estate    -     329  (n) 
Decree  in  suits  by  one  only      -      -      -      -  ib. 
Should  sue  on  benalf  of  himself  and  others      -      -  829 
Cannot  have  satisfaction  out  of  real  estate,  unless  he 


sues  on  behalf  of  himself  and  others      ...  406 

SPECIFIC  BEQUEST  OF  STOCK : 

Whether  bank  are  bound  to  notice  it       -      -      -  203 

SPECIFIC  CHATTEL: 

Suit  for  the  delivery  up  of       ...      -      -  29 

SPECIFIC  PERFORMANCE, 

Of  agreement  relating  to  the  boundaries  of  two  pro- 
vinces in  America,  suit  for    -      -      -      -      -  24 
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SPECIFIC  PERFORMANCE— amrtfiiwfJ.  page. 
Suits  for/ cannot  be  sustained  hy  infants  •      -  94 
Of  several  distinct  contracts,  bill  for,  multifarious   -  438 
Bills  for,  must  not  pray  relief  against  prior  incum- 
brancer --------      -  442 

May  be  decreed  at  the  instance  of  defendant,  upon 
plaintifrs  offer,  without  cross-bill  -      -      -      -  491 

With  variation,  proved  by  defendant,  not  granted  to 

plaintiff  under  general  relief  -      -      -      -*  ib. 

but  defendant  may  have  a  decree  for  the  agree- 
ment such  as  he  has  proved  it  to  be       -      -  ib. 
Where  vendor  does  not  entitle  himself  to  a  decree  for, 
he  cannot  under  general  prayer  have  an  inquiry 
into  management  of  the  property  -      -      -      -  492 

Of  marriage  articles,  decreed  on  bill  to  carry  settle- 
ment into  execution       ------  493 

Bill  for,  may  be  altered  by  amendment  so  as  to  in- 
sist upon  an  agreement  stated  in  answer,  in- 
stead of  that  stated  in  bill      .      -      .      .  514 
but  not  so  as  to  claim  the  benefit  of  both  agree- 
ments --------ib. 

STAMPING  not  necessary  to  be  stated  in  pleading      -  472 

STAND  OVER,  cause  allowed  to,  at  the  hearing,  where 
there  is  a  defect  of  parties  ------ 

STATUTES : 

Informations  under  -------8 

Vide  Information. 

STATUTE : 

Regulations  introduced  by,  do  not  alter  rule  of  plead- 
ing       -  471 

Where  an  instrument  is  created  by,  it  must  be  stated 

with  all  the  circumstances  required       -      -  473 
will  of  Hnds  must  be  averred  to  be  in  writing   -  ib. 
but  need  not  be  averred  to  be  duly  executed 

and  attested  ib. 
but  usual  so  to  aver  it  -      -      -      -      -  474 

STOCK.    Vide  Accountant-Gbneral. 

STOCK  IN  THE  PUBLIC  FUNDS  : 

Bank  not  bound  to  notice  a  trust  of  -  -  -  -  202 
Effect  of  a  specific  bequest  of  -      -      -      -      -  203 

STRANGER: 

Advancing  money  to  a  wife  entitled  to  maintenance,  133 
Cannot  refer  bill  for  scandal     -----  4Q0 

STRIKING  OUT  NAME  OF  PLAINTIFF: 

Where  an  infant                                             gg^  510 
Where  evidence  of  one  plaintiff  is  necessary  to  the 
title  of  others  510 


SUBCONTRACTS :  page. 

Bill  against  parties  claiming  under,  not  mtiltifariottSy  442 
Persons  interested  under.    Vide  Parties. 

SUBPOENA  AD  RESPONDENDUM: 

Natureof  the  writ     -------  554 

Why  so  termed        -------  ib. 

Not  issued  against  attorney-general  -      -      -   183.  664 
peers  of  the  realm,  without  letter 

missive  first  sent     -      -      -  ib. 
Vide  Lbtter  Missive.  Peers. 

Form  of  the  writ  55^ 

according  to  the  new  orders      -      -      -      -  ib. 

day  of  return     -------  557 

if  in  a  town  cause       .....  559 

country  cause    -      -            -      -  ib. 

indorsement      -------  ib. 

three  defendants  may  be  included  in  one  writ    -  559 

against  infant  not  baptized       ....  500 

Mistakes  in,  how  taken  advantage  of      -      -      -  ib. 

can  only  be  rectified  before  service    -      -      -  ib. 

How  sued  out  and  issued         -      -      -      -      -  ib. 

May  be  made  out  by  plaintiff* s  solicitor    ...  561 

Seal  for   ib. 

Prtecipe  for--------  5d0 

Vide  Prjecipb. 

Must  not  be  issued  before  bill  filed   -      -      -      .  562 

except  in  injunction  cases  -      -      .      -      .  ib. 

If  issued  before  bill  filed,  defendant  may  sue  for  costs,  ib. 

but  certificate  of  bill  being  filed  not  necessary    -  ib. 

six-clerks  not  to  ante-date  bills  -       -      -      -  ib. 

Plaintiff  issuing  subpoena  before  bill  filed,  may  retain 

it  on  payment  of  costs    ------  ib. 

Injunction  bill  in  time  if  on  the  file  on  the  morning 

after  the  return  663 
Service  of, 

within  what  time  ib. 

not  good  on  a  Sunday       -----  ib. 

ordinary  service        ------  ib. 

personal,  how  effected  upon  ordinary  persons,  ib. 

infants   220.  563 

upon  mother  -  -  .  -  -  229 
upon  father-in-law,  ou^ht  to  have  an 

order  to  warrant  it    -      -      -  ib. 

femes  covert  -----  ib. 
where  suit  relates  to  her  separate 

estate        .....  564 

upon  corporations       -      -      -      -  ib. 

upon  members  of  Parliament      -      -  565 

at  dweilinff-house       .....  564 

copy  may  oe  left        .....  ib. 
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SUBPOENA,  &c.— c<mft/iMcrf.  page. 
Service  of — continued. 

must  be  at  place  of  actual  residence    -      -  604 
8€CU8  in  the  case  of  a  member  of  Parlia- 
ment       ------  ib, 

of  a  peer  who  is  abroad       -      .      .  565 

of  a  member  of  House  of  Commons      -  ib. 
need  not  be  accompanied  by  a  copy 

bill   ib. 

extraordinary     -------  ib. 

ought  to  have  a  previous  order  to  warrant  it,  ib. 
secuB  where  it  can  be  proved  that  sub- 
poena came  to  defendant's  hands      -  566 
that  he  was  in  the  house  at  the  time    -  ib. 
or  had  notice       -----  ib. 

upon  a  person  in  prison      -      -      -      -  ib. 

at  the  suit  ofthe  Kins  -      -      -      -  ib. 

at  defendant's  last  place  of  abode       -      -  567 
not  good  unless  defendant  had  resided 

there  within  a  year  -      -      -      -  ib . 

by  sending  it  under  cover  to  defendant's 

address    -------  ib. 

upon  party  abroad      -----  568 

Vide  Substituted  Service. 
in  Scotland  or  Ireland,  or  Isle  of  Man, 

in  what  cases  ^ood      -----  277 

must  be  accompanied  with  copy  of  prayer  of  bill,  278 
process  of  contempt  upon,  not  to  issue  unless 

upon  special  motion       -----  ib. 

out  of  the  United  Kingdom, 

in  what  cases      ------  280 

at  Naples   281 

upon  clerk  in  court, 

not  good  in  a  cross  cause     -      -      -      -  207 
court  will,  however,  suspend  proceed- 
ing's in  original  cause  tul  answer      -  ib. 
not  good  in  a  supplemental  suit  -      -      -  ib. 

or  in  bills  or  revivor     -  268 

good  upon  amended  bill  under  new  orders  -  ib. 
substituted, 

much  more  frequent  formerly  than  now      -  266 

in  what  cases  ordered  -----  263 

where  action  is  commenced  by  assignee  of 

a  bond                                              -  265 

upon  agent  or  factor    -----  268 

upon  receiver  or  steward,  or  other  person 

receiving  rents        -      -      -      270,  n, 
not  ordered  where  no  action  com- 
menced    ------  265 

not  ordered  upon  person  acting  under 

power  of  attorney  to  prove  a  will     -  266 
nor  upon  person  acting  under  general 

power  of  attorney      -      -      -      -  ib. 
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SUBPCENA,  ^C'-cantinued.  page. 
Service  of,  substituted — continued, 

nor  where  covenant  in  mortgage-deed 
declaring  that  it  shall  be  go<xl  service^  266 
upon  attomey-at-lawy 

order  for,  how  obtained       -      -      -  263 
in  Chancery  -----  ib. 

in  the  Exchequer  -      -      -      ib.  264 
notice  of  motion  not  necessary      -  264 
unless  action  brought  in  name  of 
agent  ------  ib. 

affidavit  of  merits, 

must  be  by  plaintiff  himself  -      -  ib. 
unless  solicitor  has  personal 
knowledge  of  case      -      -  ib. 
in  Chancery,  need  not  state  previ- 
ous refusal  to  accept  subpoena    -  ib. 
not  necessary  in  tcacc,  till  motion 
for  infuncttan      -      -      -      -  ib. 

need  not  verify  all  the  allegations 

in  the  bill    -      -      -      -  ib. 

but  a  material  variance  would 
be  fatal      -      .      .      .  ib. 
dispensed  with,  where  agent  has 
answered,  admitting  the  facts    -  265 
upon  receiver  or  agent  of  persons  abroad^  280 
where  defendant  secretes  himself       -      -  281 
Contempt  of, 

by  party  served  -------  668 

by  actual  battery      ------  669 

how  proved        ------  ib, 

punishment  of    -      -      -      -      -      -  ib. 

by  words, 

how  proved        ------  ib. 

punishment  of    -      -      -      -      -      -  ib. 

by  non-obedience  to  -----      -  672 

Counterfeit, 

does  not  oblige   -------  669 

making  of  a  misdemeanor  -      -      -  670 

how  punished      -----  ib. 

Costs  of, 

under  the  old  practice      -----  ib. 

under  the  new  orders  ------  ib» 

are  costs  in  the  cause  -----  671 

Against  husband  and  wife       -      -      -      -      -  216 

service  of,  on  husband       -----  217 

on  wife      -      -      -      -      -      -  218 

To  hear  judgment, 

service  of,  upon  infant  defendant  not  fi;ood       -  242 
in  cases  of  infants,  should  be  upon 
guardian       -----  ib. 

To  show  cause  against  a  decree.    Vide  Ihfaht. 
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SUBMISSIONS :  pag«. 
Infants  not  bound  by  improper        -      -      -      -  103 

SUBSTITUTED  SERVICE.    Vide  8ubp<ena. 
SUIT: 

Commencement  of-------l 

By  English  bill        -------  ib. 

By  information        -------  ib, 

SUITORS'  FUND : 

In  what  cases  costs  of  prisoner  are  to  be  paid  out  of,  678 
In  what  manner  to  be  reimbursed  for  costs  of  pri- 
soners paid  out  of  -      -      -      -  -      -      •  ib. 

Application  as  to  payment  of  costs  out  of  can  only 

be  made  to  liOrd  Chancellor   -  -      -      -  ib. 

cannot  be  made  by  plaintiff      -  -      -      -  ib. 

SUNDAY,    ride  Arrbst. 

SUPPLEMENTAL  BILL: 

To  continue  a  suit  after  bankruptcy  of  plaintiff       -  70 
Where  plaintiff  becomes  lunatic,  after  suit  com- 
menced --------      -  116 

Where  committee  of  idiot  or  lunatic  dies  or  is 
changed        -      --      --      --      -  ib. 

Where  necessary  upon  death  of  wife,  in  suits  by  hus- 
band and  wife      -------  155 

Where  necessary  on  death  of  husband  of  feme  covert, 

defendant     -      -  -  218 

Not  unnecessary  on  death  or  change  of  assignee  of 
bankrupt  or  insolvent    ------  86 

sectis  where  assignee  is  defendant    -      -      -  ib. 
Against  infant, 

where  guardian  ad  litem  has  be^n  appcjinted  in 
original  suit,  commission  has  been  dispensed 

with  285 

Service  of  subpoena  upon  clerk  in  court  in  original 

suit,  not  good        -      -      -      -      -  "    -      -  267 
Parties  may  be  added  by  -      -      -      -      -      -  893 

SURETIES.   Vide  Parties. 
SURPLUS : 

Bankrupt  or  insolvent  cannot  sue  his  assiguBee  Ibr,  76 
secus  the  assignee  of  such  surplus      -      -      -  ib. 
Persons  interested  in.    Vide  Pa&tibb. 

SURRENDER : 

In  what  way  to  be  stated  ------  469 

SURVIVORSHIP : 

As  between  husband  and  wife, 

in  respect  of  her  choses  in  action       ...  154 
chattels  real     -      -      -      -  167 

how  far  affected  by  death  of  either,  before  settle- 
ment executed       ------  147 

Vide  Feme  Covert. 
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TACKING :  p*g«. 
Principle  of  courts  of  equity  respecting    -      -      -  493 

TECHNICAL  EXPRESSIONS : 

How  far  they  should  be  used  in  a  bill  ...  4(S6 
Not  absolutely  necessary  468 

TENANT  IN  COMMON.    Vide  Parties. 

TENANT  IN  TAIL.    Vide  Parties. 

Act,  stat.  7  Oeo.  4,  c.  45,  wife's  consent  not  neces- 
sary to  payment  under  ------ 

TERM  OF  YEARS : 

Interest  of  husband  in  wife's  -  -  -  -  -167 
Outstanding, 

in  what  manner  they  ou?ht  to  be  stated  in  a  bill 
to  restrain  defendant  irom  setting  them  up    -  466 

Possession  of, 

how  alleged  in  a  bill  ------  467 

THE  KING  : 

In  what  cases  bills  are  addressed  to  -      -      -      -  1 

THEATRES  : 

Whether  the  court  will  take  jurisdiction  in  cases  of, 
without  praying  a  dissolution  of  partnership,  435,  n.  (e) 

TIME: 

Of  the  certainty  required  in  allegations  of,  in  a  bill,  477 
on  or  about       -------  ib. 

To  answer, 

for  ekfeme  covert  under  an  order  to  answer  separ- 
ately, to  be  reckoned  firom  date  of  order        -  211 
cross-bill,  till  answer  to  original  bill  has  come  in, 

discharged  after  amendment  of  original  bill   -  600 
etiam  when  obtained  after  amendment  actually 
made      -      -      -      -      -      -      -  -ib. 

order  for,  not  granted  without  defendant  con- 
sents that  serjeant-at-arms  shall  go  -      -  619 
of  issuing  serjeant-at-arms  under       -      -  625 

TITHES, 

Demise  of,  must  be  stated  to  be  in  writing  -  -  475 
Parol,  demise  of.    Vide  Parties. 

TITLE, 

Derirative,  in  what  cases  to  be  shown  in  a  bill  -      -  422 
contra  ------  424 

Vide  Bill. 
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TITLE  DEEDS: 


page. 


Of  the  certainty  required  in  bills  for  the  delivery  up  of  479 
where  dei'endant  has  intermixed  the  boundaries 


TRADER: 

Suits  for  administering  estate  of.    Vide  Parties. 

TRADING  OF  A  BANKRUPT : 

In  what  cases  it  may  be  disputed      -      -      -       87. 89 
Vide  Bankruptct,  Act  of. 

TRADING  CONCERN,  Proprietors  of.   Vide  Parties, 

TRANSPORTATION  : 

Plaintiff  under  sentence  of,  for  felony  must  give  secu- 
rity for  costs  -------87 

gecus  for  a  misdemeanor     -      -      -      -      -  ib. 

Pardon  on  condition  of    -      -      -      -      -  67 

Effect  of  return  from  before  period  expired      -      -  ib. 

remission  of,  by  governors  of  colony  -      -       67, 68 
Of  husband,  considered  as  a  civil  death    -      -      -  118 

TRAVERSE : 

General,  at  the  end  of  answer, 

omitted  in  case  of  infant    -      -  .     -      -      -  240 

TREASON.    Vide  Attaindeb. 

TRICK  OR  CONTRIVANCE : 
Of  husband, 

will  not  defeat  wife  of  her  right  to  maintenance,  192 

TRUST  without  any  specific  purpose. 

Attorney-general  a  necessary  party  to  a  suit  relating 

to  180 

For  sale.    Vide  Parties. 

Deed,  Creditors  under.    Vide  Parties. 

TRUSTEE  FOR  FEME  COVERT : 

May  pay  her  property  to  her  husband      -      -      -  129 


TRUSTEES  FOR  SALE: 

Bill  by  against  purchasers  under  several  contracts 
will  be  multifarious  -      -      -      -  - 

TRUSTEES : 

Bills  to  remove, 

what  imputation  in  will  not  be  scandalous 
Assignee  of.    Vide  Parties. 
In  what  cases  necessary  parties.    Vide  Parties. 
Receipts  of,  good  discharges. 

cestui  que  trusts  unnecessary.    Vide  Parties. 
To  preserve  contingent  remainders.    Vide  Parties. 


of  an  estate 


ib. 
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UNDER-LEASE  of  Wife's  term  :  page. 
Effect  of,  upon  her  right  by  survivoTsbip  -      -      -  170 

UNDER-SHERIFF.    Vide  Sheriff. 

UNDERTAKING  BY  PLAINTIFF: 

To  give  effect  to  rights  of  absent  parties   -      -      -  380 

UNNECESSARY  PARTIES.    Vide  Parties. 

VACATIONS  : 

Trinity  and  Michaelmas, 

not  reckoned  in  computing  the  time  within  which 


an  order  to  amend  may  be  obtained        -  639 
or  in  time  for  amendments  after  order       -  640 

VALUE : 

Inadequacy  of,  * 
court  will  not  entertain  suit  where  value  is  incon- 
sistent with  its  dignity   -----  432 
Vide  Bill. 

VARIANCE, 

Between  affidavit  and  bill, 

in  motions  for  substituted  service      -      -      .  204 


VENDEE,  Heir  of.    Vide  Parties. 

Personal  representative  of.    Vide  Parties. 

VESTRY  ORDER,  Parties  to.    Vide  Parties. 

VEXATIOUS  CONDUCT.   Vide  Forma  Pauperis. 

VICAR.    Vide  Parties. 

VINDICTIVE  MOTIVES  : 

Allegation  of,  not  scandalous  in  bills  to  remove  trus- 


tees  -  463 

VIVA  VOCE: 

Deeds  and  exhibits  may  be  proved  vivA  voce  against 

an  infant        -------  241 

secu8  in  the  Exchequer       -----  ib. 

WAIVER  of  Right  of  Settlement  by  Wife, 

Effect  of  -  140 

Vide  Feme  Covert. 

Of  relief  against  absent  parties, 

in  ^hat  cases  plaintiff  may  cure  defect  of  par- 
ties by  889 

Of  penalties.    Vide  Bill  (Prayer). 

Or  forfeiture,  demurrer  for  want  of  -  -  -  -  409 
Of  irregularity  in  order  to  amend, 

by  acceptance  of  costs       -      -      -      -      -  641 
Vide  Costs. 


by  applying  to  have  office  copy  bill  amended     -  642 
3  H 


WALES :  page. 
Great  sessions  of,  abolished  "  ® 

Attorney-general  of  great  sessions     -      -      -       -  ib. 

WAR: 

Effect  of  war  breaking  out  after  suit  commenced  by 

an  alien  --------67 

with  this  country  judicially  noticed  -      -      -      -  68 

secus  between  foreign  countries   -      -  - 

WARDEN  OF  THE  FLEET : 

To  keep  a  register  of  prisoners  for  contempt  -  -  668 
To  make  quarterly  reports       -      -      -  -  ib. 

Vide  Prisoner. 

WARRANT 

to  commence  a  suit.    Vide  Authority. 
Solicitor. 

To  sheriff's  officer  upon  an  attachment     -      -      -  683 
must  be  indorsed  with  the  name  of  clerk  in  court 
or  solicitor      -------  684 

must  be  made  before  the  arrest  -      -      -      -  ib. 

how  executed     -------  ib. 

return  to-------      -  686 

Vide  Attaohment.  Arrest. 
Lord  Chancellor's,  may  be  executed  on  a  Sunday     -  ib. 

WASTE, 

By  a  bishop  oTI^  temporalities, 

how  restrained  -       -       -  -       -  7 

Restrained  till  office  fouSft'^tLe  suit  of  the  Crown  -  3 
May  be  restrained  at  the  8uito?%i*.  infant  en  ventre 
sa  mere  -      --      --  ---93 

WAY, 

Right  of,  certainty  required  in  bills  to  establish  ^  v^-  478 

WEAK  INTELLECT,  Persons  of: 

May  sue  by  their  prochcin  amy         -       -      -       -  117 

Bill  by  may  be  taken  off  the  file       .       .      -       -  ib. 

secus  if  filed  before  they  become  so     -      -      -  ib. 

May  defend  by  guardian    -   248 

Guardian  of,  how  appointed     -----  ib. 

by  commission    -------  ib. 

Answer  of,  by  guardian,  may  be  read  against  them,  249 

WESTMINSTER  : 

Courts  at--------       -  5 

do  not  recognise  the  attorncv-general  of  other 
jurisdictions    -      -      -  '    -       -       -       -  ib. 
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WILL : 


page. 


Cannot  be  established  against  an  infant  without  exa- 
mination of  witnesses     -----  238 
unless  ancestor  has  admitted  it  -      -      -      -  289 
In  what  cases  to  be  proved  per  testes, 

against  an  infant  heir-at-law      -      -      -      -  241 
even  though  infant  derives  benefit  under  it,  ib. 
Of  lands,  must  be  averred  to  be  in  writing      -      -  473 
but  need  not  be  averred  to  be  duly  executed  or 


WITNESS: 

Prochein  amy  or  his  wife  cannot  be  witness  in  the 
cause     -      --      --      --      --  106 

Joinder  of,  as  a  party,  improper       -      -      -      -  390 

Examined  pro  interesse  suo       -----  648 

WORDS  TO  ENLARGE  MEANING : 

In  what  cases  used  in  bills  -      -      -  - 

Scandalous  or  contemptuous  with  respect  to  a  sub- 
poena.   Vide  SuBPCENA. 

WRITING  : 

Where  made  necessary  by  statute,  need  not  be  averred 
in  pleadings  -------      -  471 

Agreement,  not  necessary  that  it  should  be  stated  to 
oe  in  writing  -------      -  472 

Wherever  necessary  at  law,  it  must  be  averred        -  475 
where  things  lie  in  grant   -----  ib. 


attested  - 
but  usually  is  so  averred 


ib. 
474 


demise  of  tithes 


ib. 
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